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I^REFj^OE. 


The  present  volume  of  New  Jersey  Equity  Reports  con- 
tains no  cases  of  the  Court  of  Appeals.  They  were  omitted 
because  the  opinions  delivered  in  that  court  on  appeals  from 
Chancery,  during  the  time  covered  by  this  volume,  were 'few 
in  number,  and  it  was  deemed  more  important  to  bring  down 
the  cases  in  Chancery  to  as  late  a  period  as  possible,  and  also 
to  publish  some  important  and  interesting  decisions  of  the 
Prerogative  Court. 

The  next  volume,  which  is  partly  prepared,  and  which  the 
reporter  hopes  soon  to  have  in  press,  wiU  contain,  in  addi- 
tion to  the  current  Chancery  and  Prerogative  decisions,  the 
opinions  delivered  in  the  Court  of  Errors  on  appeals  from 
Chancery,  and  also  a  number  of  cases  determined  in  the  Pre- 
rogative Court  by  Chancellor  Williamson,  sitting  as  Ordinary. 
In  that  volume  the  reporter  will  endeavor  to  bring  down  the 
cases  in  the  three  courts,  which  it  is  his  duty  to  report,  as 
nearly  as  possible  to  the  same  period  of  time,  so  that  thence- 
forth the  cases  may  be  reported  and  published  in  their  proper 
chronological  order. 
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In  Brown  v.  Brown,  page  78,  read  1846,  instead  of  1856. 

In  Servis  v.  Nelson,  page  94,  read  C.  H.  Voorhis,  instead  of  C.  N.  Voorhis. 

In  Newman  v.  Landrine,  head  notes,  page  291,  line  4,  3d  proposition,  in- 
stead of  "applying  the  order,"  read  "applying  for  the  order;"  4th  propo- 
sition, for  "or,"  read  "on." 
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THE  COURT  OF  CHANCERY 

OP  THE  STATE  OF  NEW  JEESET, 

FEBRUARY  AND  MAt  TERMS,  1861.* 


Hbnrt  W.  Green,  Esq.,  Chancblloiu 


McKiBBiN  vs.  Brown. 

[Decided  at  Febrnary  Term,  1861.] 


No  ipecifid  peHbrmance  of  a  contract  can  be  decreed  in  equity  nnlees  the 
contract  be  actnally  concloded  and  be  certain  in  all  its  purte.  If  the 
matter  itill  rests  in  treaty,  or  if  the  agreement  in  any  material  particu- 
lar be  uncertain  or  undefined,  equity  will  not  interfere. 

Where  the  defendant  leased  to  the  complainant  a  hotel  and  its  fumitnre 
for  a  specified  terhi  for  $8000  rent,  and  the  lease  contained  the  further 
stipulation,  that  if  the  complainant  should  keep  the  hotel  in  a  proper 
manner,  he  should  have  the  privilege  of  re-leasing  the  same  (exclusive  of 
the  furoiture)  upon  the  same  terms,  except  tkat  the  rent  should  be  $7000 
per  annum,  and  that  the  complainant,  if  he  exercised  such  privilege, 
should  purchase  the  furniture  at  a  stipulated  price,  and  that  the  timc$  or 
crediU  to  be  given  by  the  defendant  to  the  complainant  thotdd  be  the  iubfect 

*  These  cases  were  omitted  in  the  regular  reports  of  the  cases  decided  at 
those  terms  in  Mr.  Beasley's  second  volume. 

Vol.  I.  B 
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^j  arrofi^eiiMiit  6«li9eeii  tA«  jMriicf ;  and  the  parties  not  being  able  to 
agree  as  to  the  time  of  credit  on  which  the  fumitnre  should  be  sold,  it 
was  Kdd^  on  a  bill  filed  bj  the  lessee  against  the  lessor  to  compel  a  re- 
newal of  the  lease,  and  a  sale  of  the  furniture  on  such  credit  as  the 
court  should  deem  reasonable,  that  the  specific  performance  of  this  con- 
tract could  not  be  decreed  in  equityi  the  oonrt  having  no  power  to  fix  a 
term  of  credit  for  the  parties^ 

On  a  motion  to  dissolve  an  injunction  liftsr  linswer  filed,  the  court  may,  in 
case  of  real  doubt  as  to  the  equity  of  Complainant's  bill,  retain  the  in- 
junction until  the  final  hearing  or  drive  the  defendant  to  a  demurrer. 

In  this  case,  the  injunction  which  issued  on  filing  the  complainant's  bill 
was  dissolved; 

This  case  came  before  the  court  on  a  motion  to  dissolve  an 
injunction.  I'he  facts  of  the  case  ate  stated  in  the  Chancel- 
lor's opinion. 

ifn  JStcaHey^  hr  the  motion; 

I.  A  court  Of  equity  Will  ttot  decl*^d  the  specific  perform- 
ance of  an  agreement  wheh  there  is  any  Unt^rtainty  in  its 
terms.  1  iWwn*  on  Cbn^rctote  422 ;  Rvigers  v.  Hunter,  6 
Johns.  Ch.  R.  215 ;  WUhck  Y*  Dvjfford,  1  fftiffnian's  Ch.  B. 
110. 

If  the  agi^eemeiit  had  been  to  refei*  to  ai'bitrators,  it  is 
clear  that  a  court  of  equity  would  not  have  enforced  the 
agreement.  2b6oy  v;  Cbunty  of  BriMtcl^  3  ^iory  800 ;  Cbo^ 
V.  Jackwn,  6  Vesey  34;  JtHnes  V;  Otrry^  14  Veaey  400; 

Agar  v.  McLcHdUw,  S  Sim,  4*  Stu.  419 ;  WcUlingfbrd  v.  — . , 

6  ffarr.  ^  7. 485 ;  Graham  v.  OaJffa  JSx\  5  Mur^fi  396;  Baker 
V.  Glass,  6  Munf.  212. 

Equity  will  not  enforce  an  uncertain  contract.  Moseby  v. 
Virgm,  3  Fa.  184; 

Nor  when  the  contract  in  itself  is  ineffectual  to  the  ends 
of  justice.  Chohriondely  v.  Clinton,  2  Mer.  343 ;  Wake  v. 
Qmners,  1  Eden,  335. 

The  court  wiU  even  interfere  to  prevent  injustice.  Gardiner 
V.  Mwards,  5  Ves.  592. 

IL  Construing  this  contract  as  complainant  does,  he  has 
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lost  all  right  for  noncompliance  on  his  part  within  the  time 
designated. 

Complainant  most  show  that  he  has  complied  with  his 
contract  aa  to  time.  Ec^uity  cannot  relieve  against  the  for- 
feiture, unless  it  has  been  occasioned  by  &aud,  accident,  or 
mistake.    Bates  y,  Wheeler,  1  Scammon  54, 

The  rule,  as  laid  down  iu  Eden,  is  too  limited,  Harl  of 
Boss  V.  Worsop,  4  Brofwn's  J^rl,  Cases  4XX ;  1  Eden  on  Inj, 
(TToterman)  415, 

The  bill  is  destitute  of  an  offer  to  comply,  but  on  the  con- 
trary, shows  an  absolute  inability  to  comply  with  the  agree- 
ment on  hia  part,  Doyle  y,  Jhas.f  4  Scam.  202 ;  Bass  y. 
GaUUard,  5  Jila,  761, 

The  coutract,  coustrued  aa  complainant  claipis,  is  a  hard 
contract,  and  the  court  will  not  enforce  it,  2  U^  &  J^«  Dir 
gest,  Spec.  Fejf,  xi,  §  48. 

IIL  If  the  injunction  be  continued,  it  will  only  be  done 
on  equitable  terms.  1  Eden  on  Inj.  49,  lb.  140;  Boardman 
V,  Mostyn,  6  Ves^  466 ;  Sageman  y,  Wilson,  8  Paige  29 ; 
Evles  of  (kxwrt  of  Chanesfry,  p,  24,  chap,  ix,  §  6. 

For  complainant,  P.  L.  Voorhees  aud  Browning. 

On  a  bill  by  tenant  for  renewal  of  lease,  an  injunction  will 
be  granted  to  restrain  the  landlord  from  proceeding  against 
him.  1  Eden  on  Inj.  49,  and  note  (l);i  Fry  on  Specific 
Pefformanee,  §  769,  770;  J\xrkhurst  v.  Van  OorOandt,  14 
Johns,  i^,  15, 

McEibbin  cannot  bo  put  in  the  same  situation  but  by  a 
specific  perfonnance,  P^mages  at  law  are  inadequate.  2 
Story's  Eq.,  %  717,  720  j  SammU  v.  Yielding,  2  Sch.  4^  Lef. 
652-3 ;  Fry  on  Spec.  JRw„  %  11, 

The  essential  part  of  th^  lease  is  that  it  shall  be  renewed, 
and  the  furniture  sold. 

The  contract  need  not  decide  the  price,   J^,  {  216-17* 

When  contract  is  for  a  sale  at  a  fedr  price,  the  court  will 
execute  the  contract.    Fry,  %  219;  Oourleyy.  Duke,  19  Ves. 
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429;  BaJttm  on  Spec.  JPerf.  37,  Fry,  §  229;  Sandermmv. 
a.  JR.  Cb.,  11  Beav.  497;  Jackson  v.  Jackfon,  1  Sm.  4*  Gr* 
184,  §6;  19.fi'.i.^JE^.,545;  Parkhurstv.  Van  Cortlandt, 
14  Johns.  15;  Windham  C.  F.  C.  v.  K  ^  F.  B.  B.  Co., 
23  Conn.  373;  Dyke  v.  Green,  4  Bhode  M.  286;  Ctty  o/ 
Frovidence  v.  /S.  Johns  Lodge,  2  Bhode  Isl.  46, 

The  injunction  will  not  be  dissolved  except  upon  denial  of 
the  equity  of  the  bill,  nor  if  the  answer  is  contradictory  and 
improbable.     Tong  v.  Oliver,  1  Bland  198,  note. 

This  motion  is  really  to  dissolve  an  injunction  for  want  of 
equity  in  the  bill.  The  bill  should  have  been  demurred  to. 
The  court  will  not  on  this  motion  settle  a  nice  question  of  law. 
Fry,  I  769. 

Part  performance  is  always  a  ground  for  specific  perform- 
ance of  a  contract.  Jackson  v.  Jackson,  19  K  L.  and  Fq. 
545 ;  Morgan  v.  Milman,  17  Fng.  L.  and  Fq.  290;  1  Chit. 
Fq^IXg.  83,  il. 

The  Chancellob.  The  bill  of  complaint  in  this  cause  was 
filed  by  a  lessee  to  enforce  against  the  lessor  the  specific  per- 
formance of  a  contract  for  the  renewal  of  a  lease.  The 
injunction  issued  to  restrain  proceedings  at  law,  and  to  pro- 
tect the  lessee  in  the  possession  of  the  premises  until  the 
hearing  and  decision  of  the  cause. 

The  injunction  is  merely  ancillary  to.  the  main  design  of 
the  bill,  which  is  to  obtain  a  decree  for  the  specific  perform- 
ance of  the  agreement.  The  defendant,  having  answered, 
seeks  a  dissolution  of  the  injunction  on  the  ground  of  want 
of  equity  in  the  bill,  as  well  aa  on  the  ground  that  the  equity 
is  denied  by  the  answer. 

The  first  point  for  consideration  is,  whether  upon  the  case 
made  by  the  bill,  irrespective  of  the  facts  stated  in  the 
answer,  the  complainant  is  entitled  to  relief.  If  he  is  not,  it 
is  clear  that  the  injunction  ought  not  to  be  continued. 

By  the  terms  of  the  agreement  between  the  parties,  the 
complainant  leased  of  the  defendant  the  United  States  Hotel 
at  Atlantic  City,  from  the  twenty-eighth  day  of  January, 
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1860,  to  the  first  day  of  January,  1861,  with  the  fiimitiire 
of  the  hotel,  for  $8000  rent.  The  agreement  contained  the 
farther  stipulation,  that  if  the  complainant  should  keep  the 
hotel  in  &  proper  and  efficient  manner,  he  should  have  the 
privilege  of  re-leasing  the  same  (exclusive  of  the  furniture) 
upon  the  same  terms,  except  that  the  rent  should  be  $7000 
per  annum,  and  that  the  complainant,  if  he  exercised  such 
privilege,  should  purchase  the  furniture  at  the  cost  price 
thereof,  less  two  hundred  and  fifty  dollars,  and  that  the  times 
or  credUe  to  be  given  by  the  defendant  to  the  complainant 
Jundd  be  the  subject  of  arrangement  between  the  parties. 

In  the  defendant's  copy  of  the  agreement,  as  appended  to 
hiB  answer,  the  stipulation  is  slightly  varied,  the  clause  being 
that  the  terms  or  credits,  instead  of  times  or  credits,  should 
be  the  subject  of  arrangement  between  the  parties.  I  do 
not  regard  the  clauses  as  essentially  different.  The  expres- 
sion is  not  terms  and  credits,  but  terms  or  credits.  The  sub- 
ject of  sale  and  the  price  to  be  paid  were  agreed  upon;  the 
only  subject  of  future  arrangement  was  the  terTns  or  credits 
to  be  given.  The  terms  alluded  to  were  manifestly  the  credits 
to  be  given ;  no  other  term  could  fairly  be  included  within 
the  phraseology.  The  affidavit  of  the  scrivener  moreover 
shows  that  this  was  the  agreement  in  fact.  But  aside  from 
this  question  of  construction,  and  treating  the  evidence  of 
the  scrivener  as  incompetent  while  considering  the  equity  of 
the  complainant's  bill,  the  agreement,  as  there  set  forth, 
must  be  treated  as  containing  the  true  agreement  of  the 
parties. 

No  specific  performance  of  a  contract  can  be  decreed  in 
equity  unless  the  contract  be  actually  concluded  and  be  cer- 
tain in  all  its  parts.  If  the  matter  still  rests  in  treaty,  or 
if  the  agreement  in  any  material  particular  be  uncertain  or 
imdefined,  equity  will  not  interfere.  Fry  on  Spec.  Per., 
§  164,  203. 

"  I  lay  it  down  as  a  general  proposition,"  said  Lord  Boss- 
lyn, ''  to  which  I  know  no  limitation,  that  all  agreements,  in 
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order  to  be  executed  in  this  court,  must  be  certain  and  de- 
fined."   I/yrd  Walpole  v.  Lard  Orfard,  3  Vea.  420. 

The  same  doctrine  is  uniformly  recognised  in  all  the  cases, 
English  and  American. 

The  present  agreement  was  concluded,  and  is  certain  as  to 
all  its  terms,  except  as  to  the  credits  which  were  to  be  given 
for  the  price  of  the  furniture.  That,  by  the  express  terms  of 
the  contract,  was  to  be  the  subject  of  future  arrangement  be- 
tween the  parties.  In  this  particular  the  contract  was  not 
concluded,  or  if  concluded  by  the  execution  of  the  instru- 
ment, the  term  was  not  certain  or  defined.  Is  this  uncer- 
tainty or  want  of  conclusiveness  in  the  agreement  of  such 
character  and  materiality  as  to  forbid  the  interference  of  the 
court  in  order  to  enforce  a  specific  performance  ? 

The  price  to  be  paid  for  the  furniture  was  about  $18,000. 
Of  this  sum  the  complainant  proposed  to  pay  $3000  in  cash, 
and  the  residue  in  four  equal  instalments,  at  one,  two,  three, 
and  four  years.  The  defendant,  as  his  ultimatum,  on  the  7th 
of  December,  demanded  $9000  in  cash,  and  the  balance  in 
six,  nine,  and  twelve  months,  with  interest.  These  terms,  as 
finally  proposed  by  the  defendant,  the  complainant  insists 
are  unreasonable  and  unjust,  and  not  according  to  the  true 
intent  and  meaning  of  the  agreement.  He  was  therefore 
unwilling  to  accede  to  them ;  and  the  defendant  refusing  to 
ofier  more  favorable  terms,  the  parties,  as  the  bill  charges, 
have  been  and  are  unable  to  come  to  any  such  agreement  or 
airangement  as  provided  for  in  the  article. 

The  court  is  therefore  asked  to  decree  a  specific  perform- 
ance of  the  agreements,  and  that  the  defendant,  among  other 
things,  shall  sell  and  transfer  the  said  furniture  to  the  com- 
plainant for  the  ascertained  price,  ''for  muk  times  and 
credits  of  payment  as  this  court  shall  deem,  reasonable  tmd 
just"  according  to  said  agreement.  Is  such  decree  within 
the  power  of  this  court? 

By  the  terms  of  the  contract,  as  executed,  it  is  stipulated 
that  the  times  or  credits  to  be  given  should  be  the  subject  of 
arrangement  between  the  parties.    The  court  are  now  asked 
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to  carry  that  contract  into  execution,  and,  in  so  doing,  to 
direct  that  the  times  and  credits  shall  be  snch,  not  as  the 
parties  shall  agree  upon,  but  such  as  this  court  shall  deem 
reasonable  and  just.    Now,  upon  the  very  face  of  the  trans- 
action, is  it  not  aj^arent  that  this  is  asking  the  court  not  to 
enforce  the  specific  performance  of  an  agreement  made  by 
the  parties,  but  to  make  an  agreement  for  them  ?    Is  it  not 
in  direct  violation  of  the  agreement  ?    The  times  or  credits 
were  stipulated  to  be  such  as  the  parties  themselves  should 
assent  to.    Each  party  reserved  to  himself  the  right  of  con- 
trol over  that  matter.    Neither  consented  to  trust  it  to  the 
judgment  of  this  court  or  of  any  other  tribunal.    Suppose 
the  stipulation  had  been  that  the  furniture  should  be  taken 
at  such  price  as  the  parties  might  agree  upon.  If  the  parties 
could  not  or  would  not  agree,  could  this  court  enforce  the 
performance  of  the  contract  for  such  price  as  the  court  might 
deem  reasonable  ?    Is  a  contract  for  sale  at  a  fixed  or  con- 
tract price  tantamount  to  a  contract  for  sale  upon  a  quantum 
valebant?    A  price  stipulated  by  the  parties  may  be,  and 
often  is  deemed  competent  evidence  of  what  the  goods  are 
worth,  but  the  fair  value  of  the  goods  never  has  been,  and 
never  can  be  evidence  of  a  contract  price.     Or  suppose, 
again,  that  the  contract  had  been  that  the  lease  should  be  re- 
newed upon  such  terms  as  the  parties  should  thereafter  agree 
upon.     If  the  parties  could  not  agree  as  to  the  terms,  could 
a  court  of  equity  be  called  upon  to  enforce  the  renewal  of 
the  lease  upon  such  terms  as  the  court  might  deem  reason- 
able and  just?    Would  not  this  principle,  if  carried  out,  en- 
able this  court  to  enforce  the  performance  of  any  contract, 
however  imperfect  in  its  terms  ?    Would  it  not  rather  enable 
the   court  to  make  contracts  for  the  parties,  and  compel 
them  to  submit  to  terms  to  which  they  never  assented  ? 

No  case,  I  think,  can  be  found,  certainly  the  researches  of 
counsel  have  furnished  none,  which  go  the. length  of  sup- 
p(»iing  the  claim  of  the  complainant's  bill. 

In  Graham  y.  CdUCs  exV,  5  Munford  396,  upon  an  agree- 
ment for  the  sale  of  land,  subject  to  a  condition  that  the 
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price  should  afterwards  be  lucertained  by  the  parties,  the 
court  held  the  agreement  too  incomplete  and  uncertain  to 
be  carried  into  execution  by  a  court  of  equity. 

So  where  a  valuation  is,  by  the  terms  of  the  agreement,  to 
be  made  by  arbitrators  named  by  the  parties,  or  by  an  umpire 
to  be  selected  by  them,  and  the  arbitrators  will  not  act,  or 
cannot  agree  either  as  to  the  valuation  or  the  umpire,  the 
court  will  not  interfere  to  aiq>oint  an  umpire  or  to  make  a 
valuation.  MUnea  v.  Ore;/,  14  Fewy  ^X);  BlunddL  v. 
Brettargh,  17  Veaey  232 ;  Gourlay  v.  The  Duke  of  Scymenet, 
1  F-  ^  A  68;  Agar  v,  Mackletc,  2  Sim.  ^  St.  418;  Mor- 
gan V.  MUman,  17  JBng.  Law  4-  Eq.  203;  Tobey  v.  The 
County  of  BriMtol^  Story  200 ;  SmaUwood  v.  Mercer,  1  Waehr 
ingUm  374;  Baker  v.  GIosb,  6  Mu^f  212;  WaUmgf(yrd 
v.  TTofltna/brd,  6  iTor,  ^  7.  490. 

In  Oregory  v.  MigheU,  18  Veny  328,  the  court  interfered 
on  the  ground  that  the  agreement  was  iu  part  performed. 
The  lease  was  for  twenty-one  years ;  the  rept  was  to  be  as- 
certained by  indifferent  persons,  to  be  chosen  by  the  parties. 
The  tenant  occupied  the  premises,  but  the  rent  was  not  as- 
certained— some  rent,  therefore,  must  be  paid.  The  amount 
must,  of  necessity,  be  fixed,  and  the  court  therefore  directed 
that  it  should  be  ascertained  by  a  master.  When  the  arbi- 
trators are  not  named,  but  it  is  simply  agreed  that  the 
property  shall  be  taken  at  an  appraisement  or  at  a  &ir  valu- 
ation, the  court  will  appoint  appraisers,  ox  direct  the  value 
to  be  ascertained  by  a  master.  In  such  case  the  persons  by 
whom  the  valuation  is  to  be  made  is  not  of  the  essence  of  the 
i^preement,  and  the  action  of  the  court  is  in  strict  accord- 
ance with  the  agreement.  Oaskarth  v.  Lowther,  12  Vesey 
106;  TFceibv.  JDarw,  3  Jfer.607;  City  of  Providence  v.  St. 
Johns  Lodge,  2  Bhode  Idand  46 ;  Dyke  v.  Oreeny  4  Bhode 
Idand  285. 

The  furthest  that  any  court  has  gone  is  to  hold  that  they 
may  ascertain  the  value  when,  by  the  terms  of  the  contract, 
the  property  was  to  be  taken  at  a  valuation  by  valuers  to  be 
selected  by  the  parties,  the  essence  of  the  stipulation  not 
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appealing  to  be  the  mode  in  which  the  valuation  should  be 
made.  Jackaon  v.  Jaehon,  19  Eng,  L.  ^  Eq.  545.  This  is 
conceded  to  be  a  departure  from  the  general  principle,  and 
to  be  justified  only  on  the  ground  of  apparent  necessity. 

In  the  case  of  Morgan  v.  Milman,  decided  in  1853,  before 
the  lords  justices  of  the  Court  of  Appeal,  Lord  Cranworth 
said,  "  all  the  authorities  enunciate  the  proposition  in  the 
strongest  language,  that  when  the  parties  have  stipulated 
that  the  price  shall  be  ascertained  by  arbitration,  if  the  arbi- 
tration does  not  proceed,  and  the  price  be  so  ascertained 
according  to  the  mode  in  which  the  parties  have  stipulated, 
the  court  has  no  right  to  make  a  different  contract  than  the 
parties  have  entered  into,  and  ascertain  the  price  for  them 
in  some  different  mode." 

The  cases,  with  few  exceptions,  will  be  found  to  recognise 
the  distinction  adopted  in  the  earlier  case  of  Milnes  v.  Grey. 
The  cases  principally  relied  on  by  the  complainant's  counsel 
recognise  the  distinction  most  clearly.  Thus,  in  The  City 
of  Frovidence  v.  St.  John*s  Lodge  (2  lih.  Island  46)  the 
property  was  to  be  retaken  by  the  city,  upon  paying  to  the 
defendants  the  value  thereof,  as  the  same  should  be  appraised. 
The  mode  of  appraisement  or  valuation  was  not  specified  in 
the  agreement.  A  specific  performance  was  decreed,  the 
court  holding  that  the  agreement  was  tantamount  to  sell  at 
a  valuation,  or  a  &ir  valuation,  and  that  appraisers  might  be 
appointed  for  that  purpose  by  the  oourt.  There  the  appoint- 
ment of  appraisers  was  not  in  conflict  with  the  agreement. 
But  the  Chief  Justice,  in  deUvering  the  opinion  of  the  court, 
said — ''  It  is  undoubtedly  true  that  a  court  of  equity  will  not 
enforce  a  contract  of  sale  where  the  price  is  to  be  fixed  by 
the  parties,  or  by  arbitrators  to  be  chosen  by  the  parties, 
and  for  the  plain  reason,  that  the  contract  sought  to  be  en- 
forced is  incomplete  in  an  essential  particular,  and  the  court 
have  no  power  to  substitute  themselves  or  a  master  to  fix  the 
price  in  the  place  of  the  parties  or  of  arbitrators  to  be  chosen 
by  the  parties.  This  would  be  not  to  enforce  an  existing 
contract  of  the  parties,  but  to  make  one  for  them." — **  We 
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think  the  parties  have  agreed  to  an  appraisement,  and 
whether  made  by  appraisers  chosen  by  themselves,  or  ap- 
pointed by  the  court,  it  is  equally  an  appraisement  in  the 
sense  of  the  contract." 

Here  the  appraiser  was  appointed  by  the  court,  upon  the 
ground  that  it  was  strictly  in  accordance  with  the  agreement. 
But  in  the  case  now  under  consideration  the  court  are  asked 
to  fix  the  times  or  credits  to  be  given  in  direct  opnflict  with 
the  terms  of  the  agreement. 

The  credits  to  be  given  in  this  case  are  not  such  a  subor- 
dinate matter  that  the  court  can  treat  it  as  not  of  the  essence 
of  the  contract.  The  fact,  that  the  parties  have  split  upon 
this  very  point,  and  this  is  in  reaUty  the  great  matter  of 
controversy,  shows  that  it  is,  in  their  estimation,  no  matter 
of  subordinate  consideration.  The  whole  frame  of  the  bill 
shows,  indeed,  that  the  complainant  deemed  it  a  matter  vital 
to  his  interests.  The  wide  difference  between  their  respective 
proposals  shows,  moreover,  that  there  is  a  broad  field  for 
controversy  and  for  honest  diversity  of  opinion. 

Nor  do  I  find  any  question  of  fraud  in  the  casCi  or  such 
part  performance  of  the  contract  as  will  justify  the  court  in 
taking  the  case  out  of  the  general  rule. 

It  was  said,  upon  the  argument,  that  upon  a  pice  question, 
the  injunction  should  be  held  to  a  hearing,  or  the  defendant 
driven  to  a  demurrer. 

If  I  had  any  real  doubt  upon  the  question,  J  should 
acquiesce  in  that  suggestion,  the  more  especially  as,  upon  the 
evidence  now  before  me,  there  is  an  apparent  disposition  of 
the  defendant  to  escape  the  fair  operation  of  his  contract. 
But  I  really  have  no  doubt,  and  cannot  sustain  the  injunc- 
tion, the  more  especially  as  the  defendant  must  necessarily 
be  prejudiced  by  so  doing. 
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The  Administratoks  op  Afie  Ackeeman,  deceased,  vs.  The 
Executor  of  Hebmanus  Vreelakd,  deceased* 

[Decided  at  May  Tenn,  1861.] 

A  limitation  oyer  of  personal  property  after  a  gift  for  life,  or  contingent 
on  the  death  of  the  first  legatee  without  issne,  is  good. 

Any  limitation  of  pemnal  property  which  hy  possibility  may  continue 
longer  than  for  a  life  or  lives  in  being,  and  twenty-one  yean  after,  is  in- 
valid. 

When  there  is  a  limitation  oyer,  to  take  effect  in  either  of  two  events,  one 
of  which  is  too  remote,  and  the  other  not— if  the  latter  happen,  the 
limitation  will  take  effect. 

It  9eem$  that  when  chattels  or  personal  property  are  specifically  bequeathed 
for  life,  with  remainder  over  on  the  deaUi  of  the  legatee,  the  bequest  is 
absolute  as  to  such  of  the  property  as  must  be  consumed  by  the  use,  and ' 
the  remainder  over  does  not  take  effect  as  to  such  goods.  If,  however, 
chattels  or  personal  property  of  any  description  be  not  given  specifically, 
bat  generally  as  goods  and  chattels,  or  as  a  residue  of  personal  estate, 
they  must  be  converted  into  money,  the  interest  only  enjoyed  by  the 
tenant  for  life,  and  the  principal  reserved  for  the  remainderman. 

The  rule  prevails,  unless  there  be  in  the  will  an  indication  of  a  contrary 
intention. 

A  release  of  land,  being  a  common  law  conveyance,  is  to  be  construed  ac- 
cording to  its  terms,  and  not  according  to  the  real  or  supposed  intention 
of  the  parties. 

A  deed  of  release,  which  in  its  terms  is  an  absolute  release  of  all  the  estate, 
title,  interest,  property,  claim,  and  demand  whatsoever  of  the  grantors 
in  the  premises  in  question,  and  every  part  and  parcel  thereof,  must 
operate,  according  to  its  terms,  to  extinguish  all  the  interest  which  the 
grantors  then  had  in  the  land,  although  it  may  have  been  given  only  for 
the  purpose  of  effecting  a  partition  between  the  grantor  and  grantee. 

The  question,  how  hx  a  deed  of  release  will  operate  to  transfer  a  mere  con- 
tingent remainder  discussed,  but  not  decided,  it  not  being  considered 
important  to  be  settled  in  this  case;  but  being  a  question  of  strict  law,  is 
more  proper  to  be  settled  in  a  court  of  law.  / 

The  {sets  are  stated  in  the  Chancellor's  opinion. 

Bradley,  for  complainant. 

1.  Personal  estate  may  be  limited  over  after  a  life  estate. 
2  SUphms   Com.  76-6;  2  Kcn^a  Qm.  362-4;  2  Boper  on 
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Leg.  1546-7 ;  1  Jarman  on  WiUa  793-6 ;  Lewis  on  Perp.  83, 
91,  94,  98,  147;  2  WendetTs  Bloc.  174,  noU  18. 

2.  Such  a  limitation  over  will  be  good,  though  contingent 
on  an  event  to  take  place  at  or  before  the  death  of  the  tenant 
for  life  or  twenty-one  years  thereaften  2  JRoper  1646—8, 
1628-9. 

3.  When  there  is  a  limitation  over,  to  take  effect  in  either 
of  two  events,  one  of  which  is  too  remote,  and  the  other  not, 
if  the  latter  happen  the  limitation  will  take  effect.  2  Itoper 
1647;  Longhead  v.  Fhelps,  2  W.  Black.  704;  Minter  v. 
Wraith,  13  Simma  62. 

4.  When  personal  property  is  not  given  to  successive 
takers  specificdUy,  but  ad  a  general  residue  of  personal  estate, 
the  tenant  foi*  life  is  bound  to  convert  it  into  money,  and 
save  the  principal  for  the  remainderman.  2  Kent  362,  note; 
JPatereon  v.  Devlin,  1  McMuUen  469 ;  1  JarTnan  73,  note  1 ; 
1  St07y*8  Eq,  JUr.,  §  609  and  note;  Oovenhoven  v.  Shvler,  2 
Paige  122;  Clark  v.  Clark,  8  Paige  162;  Depeyater^a  ad- 
minietratora  Vi  Clendening  and  othera,  8  Paige  296 ;  Leuna 
on  Per.  100;  PandaU  v.  Buaadl,  3  Mer.  194;  lb.  347. 

The  deeds  lexchanged  by  the  parties  are  not  releases,  they 
do  not  affect  the  estate,  but  are  mere  partitions.  Dawaon  v. 
Lavyrence,  13  Ohio  643. 

W.  Pennington,  for  defendants,  contra. 

The  Chancellor.  The  bill  is  filed  by  the  administrators 
of  Afie  Ackerman  to  recover  certain  property  to  which  it  is 
alleged  that  she  was  entitled  under  the  will  of  her  father, 
John  Kip.  The  clauses  of  the  will  under  which  the  contro- 
versy arises  are  as  follow : 

'*  I  give  and  bequeath  to  my  loving  wife  Gartze  all  my 
personal  estate  as  long  as  she  remains  my  widow,  except 
those  hereafter  excepted;  but  in  case  of  her  death  or  re- 
marriage, I  will  that  all  my  moneys  due  on  bond  or  note  be 
equally  divided  between  my  throe  daiighters,  Annantye, 
Caty,  and  Afie,  shai^e  and  share  alike,  and  the  rest  of  my 
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personal  estate  I  give  and  bequeath  to  all  my  children,  share 
and  share  alike,  as  follows :  one  quarter  part  to  my  son  John, 
and  one  quarter  to  Annantye,  and  one  to  Caty,  and  the  other 
quarter  to  Afie."  And  after  a  devise  of  certain  real  estate 
to  the  three  daughters  in  fee,  equally  to  be  divided  between 
them,  the  will  directs  as  follows :  "  My  will  is,  that  if  either 
of  my  daughter  die  without  issue,  or  their  child  or  children 
die  before  they  have  issue,  that  their  part  of  my  real  and 
personal  estate  bequeathed  to  them  be  equally  divided  be- 
tween the  surviving  children,  share  and  share  alike."  An- 
nantye, one  of  the  daughters  of  the  testator,  after  receiving 
her  portion  of  the  estate,  died  without  issue,  leaving  her 
brother  and  two  sisters  surviving,  and  leaving  also  surviving 
her  husband,  Hermanns  Vreeland,  who  died  on  the  25th  of 
December,  1847.  The  complainants  seek  to  recover  the 
share  of  the  personal  estate  and  of  the  rents  of  the  real 
estate  which,  upon  the  death  of  Annantye,  vested  by  the 
terms  of  the  will  in  her  sister  Afie,  and  for  which  it  is 
claimed  that  the  estate  of  her  husband,  Hermanns  Vreeland, 
m  liable. 

In  regard  to  the  real  estate,  the  terms  of  the  devise  leave 
no  room  for  controversy.  Each  of  the  daughters  took  an 
estate  subject  to  being  divested  upon  her  dying  without 
issue.  Upon  the  death  of  Annantye  without  issue,  one- 
third  of  the  real  estate  devised  to  her  vested  in  her  sister 
Afie,  and  she  became  entitled  to  the  rents  and  profits. 

As  to  the  personal  estate,  the  limitation  over  upon  the 
death  of  either  of  the  testator's  daughters  is  good.  A  limit- 
aion  over  of  personal  property  after  a  gift  for  life,  or  con- 
tingent on  the  death  of  the  first  legatee  without  issue,  is 
good.  WestooU  V.  Cody,  5  Johns.  Ch,  B.  334;  2  Kent's 
Com.  352 ;  2  Boper  on  Leg.  1546 ;  1  Jarman  on  Wills  793. 

The  limitation  over  upon  the  death  of  the  grandchildren 
then  unborn  without  issue,  is  invalid.  Any  limitation  of 
personal  property,  which  by  possibility  may  continue  longei* 
than  for  a  life  or  lives  in  being,  and  twenty-one  years  after^ 
is  invalid.     2  Boper  1546-7. 
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The  first  limitation  over  is  good,  though  the  second  is  in- 
valid ;  and  Upon  the  happening  of  the  first  contingency,  the 
gift  vests  absolutely  in  the  legatee.  When  there  is  a  limita- 
tion over  to  take  effect  in  either  of  two  events,  one  of  which 
is  too  remote  and  the  other  not,  if  the  latter  happen,  the 
limitation  will  take  effects  L&ughead  v.  Phdps,  2  W.  Black, 
704 ;  Winter  v.  Wraith,  13  Simons  52. 

The  limitation  over  by  the  testator  of  the  legacies  to  his 
daughters,  upon  their  respective  death,  to  his  surviving 
children,  was  a  valid  gift.  Upon  the  death  of  Annantye 
without  issue,  her  share  vested  equally  in  her  surviving 
brother  and  two  sisters.  Afie  became  entitled  to  one  equal 
third. 

By  the  will  of  the  testator^  his  widow  was  entitled  to  the 
personal  estate  during  her  life  or  widowhood.  On  her  death 
or  marriage,  the  moneys  due  on  bond  or  note  were  to  be 
equally  divided  between  the  three  daughters,  and  the  rest  of 
the  personal  estate  equally  between  the  son  and  thf  ee  daugh- 
ters. Annantye  therefore,  on  the  death  of  her  mother,  be- 
came entitled  to  one-third  of  the  money  due  on  bond,  and 
to  one-fourth  of  the  other  personal  property  bequeathed  to 
the  widow.  The  testator  died  in  1806.  The  inventory  of 
his  personal  estate,  made  on  the  19th  of  November,  1806, 
amounted  to  £3960  10«.  lid,  equal,  as  charged  in  the  bill, 
to  $9876.35.  Of  this  sum  £2248  18«.  9d,  equal  to  $5622.34, 
consisted  of  notes  and  bonds  due  the  testator.  The  notes 
and  bonds,  together  with  so  much  of  the  personal  property 
as  was  bequeathed  to  the  widow,  passed  into  her  hands,  and 
was  either  lost,  consumed,  or  retained  by  her  until  her  death. 
She  survived  her  husband  nearly  sixteen  years,  and  died  in 
1822.  The  inventory  of  her  estate,  filed  on  the  22d  of 
March,  1822,  exclusive  of  a  claim  against  her  son,  amounted 
to  $8948.31.  Of  this  sum  $8038.36  consisted  of  the  prin- 
cipal due  on  bonds  and  notes,  so  that  the  bonds  and  notes  in 
the  widow's  possession  exceeded,  by  over  $2000,  the  bonds 
and  notes  received  from  her  husband's  estate.  It  is  fair  to 
assume,  from  this  exhibit,  and  in  the  absence  of  all  evidence 
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to  the  contrary,  that  no  loss  had  been  sustaiaed  on  the  sum 
received  by  the  widow  from  the  estate  of  the  testator ;  that 
the  entire  principal  bequeathed  to  her  remained  in  her  hands 
unimpaired  at  her  death ;  and  that  the  sum  of  $5622.34,  the 
amount  of  the  bonds  and  notes  belonging  to  the  testator's 
estate,  was  thereupon  transferred  to  his  daughters^  Of  this 
sum  Annantye  was  entitled  to  one-third,  or  $1874.11* 

It  is  also  claimed  that  the  one-fourth  of  the  balance'  of  the 
personal  estate  of  the  testator,  amounting  to  $3161.37,  and 
to  which,  by  the  terms  of  the  will,  Annantye  was  entitled 
upon  the  death  of  the  mother,  must  be  presumed  to  have 
been  received  by  her.  The  claim,  to  its  full  extent,  is  inad- 
missible. Only  a  part  of  the  personal  estate  was  bequeathed 
to  the  widow,  and  the  limitation  over  applied  only  to  the 
part  so  bequeathed  to  her.  The  legacies  to  the  son  were  not 
included  in  the  limitation  over  to  the  daughters. 

Of  the  goods  and  chattels  bequeathed  to  the  widow,  a  por- 
tion consisted  of  family  stores,  grain,  hay,  and  straw,  and 
articles  of  a  like  character,  which  must  have  been  consumed 
by  use.  Another  portion  consisted  of  household  furniture. 
The  testator  had  given  to  the  widow  a  residence  for  life  in 
the  homestead.  Many  of  the  articles  so  bequeathed  were 
necessary  for  her  comfortable  subsistence,  and  would  seem  to 
have  been  probably  intended  by  the  testator  for  her  use.  If 
so,  the  value  of  the  articles  consumed  and  the  diminution  in 
value  of  those  not  consumed  should  (it  would  seem)  be  de- 
ducted from  the  value  of  the  property  bequeathed.  This 
exception  however,  even  as  to  articles  which  are  consumed 
by  use,  obtains  only  where  the  articles  are  specifically  be- 
queathed. If  chattels  or  personal  property  of  any  descrip- 
tion be  not  given  spedJicaUy,  but  generally  as  goods  and 
chattels  or  as  a  residue  of  personal  estate,  they  must  be  con- 
verted into  money,  the  interest  only  enjoyed  by  the  tenant 
for  life,  and  the  principal  reserved  for  the  remainderman. 
Sow  V.  Uarl  of  Dartmouth,  7  Vesey  137 ;  2  Kent's  Com. 
353 ;  Lewis  on  Perpetuities  100 ;  Benn  v*  Dixon^  10  Simons 
636;  Chambers  v.  Chambers,  15  Svmc/M  18&;  jRandaUr. 
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Jiu89ea,  3  Mer.  193;  Oxvenhoven  v.  Skuler,  2  Paige  122; 
Clark  V.  CfarA:,  8  Paige  152 ;  Cbim*  v.  Chavbert,  9  Pa^c  163. 

The  rale  prevails,  unless  there  be  in  the  wiU  an  indication 
of  a  contrary  intention.  Collins  v.  OoUins,  2  Mylne  4"  Keen 
703 ;  Pickering  v.  Pickering,  2  Beavan  31 ;  4  JfyZne  4"  CWi^ 
289 ;  2  FtfliaTyw  on  ^xV«  1197 ;  RandaU  y,  ^t^wH,  3  Mer. 
194;  JferriH  v.  Emery,  10  Ptcifc,  512. 

There  is  no  indication  of  such  intention  on  the  face  of  the 
will  in  question.  Afie,  therefore,  was  entitled,  upon  her 
mother's  death,  to  receive  one-fourth  of  the  value  of  the  per- 
sonal estate  bequeathed  to  the  widow,  and  one-third  of  the 
amount  of  the  principal  of  the  bonds  and  mortgages. 

The  grounds  of  defence  to  the  complainant's  claim  for  the 
rents  and  profits  of  the  real  estate  are — 1.  A  release  from 
Afie  Ackerman  and  her  husbaqd  to  Hermanns  Vreeland  and 
wife  of  said  lands,  aqd  all  estate  therein.  On  the  21st  of 
February,  1818,  a  partition  was  made  between  the  three 
daughters  of  the  testator,  with  the  assent  of  their  husbands, 
of  all  the  lands  devised  to  them,  and  the  partition  was  car- 
ried into  effect  by  mutual  releases.  Vanhouten  and  wife  and 
Ackerman  and  wife  executed  to  Vreeland  and  wife  a  release 
of  her  share,  and  of  all  their  estate,  right,  title,  and  interest 
therein.  The  answer  made  to  this  defence,  viz,  that  the  in- 
tention of  the  release  was  merely  to  effect  a  partition,  and 
that  its  operation  must  be  confined  to  that  object  alone,  is  by 
no  means  satisforctory.  How  does  it  appear  that  it  was  not 
the  design  of  the  devisees  that  the  release  should  operate  by 
way  of  enlarging  the  estate,  and  thus  extinguishing  the  re- 
mainder. The  mutual  releases  constituted  a  valuable  con- 
sideration for  such  conveyance.  It  was  a  common  law 
conveyance,  and  like  all  similar  muniments  of  title,  is  to  be 
construed  according  to  its  terms,  and  not  according  to  the 
real  or  supposed  intention  of  the  parties.  It  is  in  terms  an 
absolute  release  of  all  the  estate,  right,  title,  interest,  pro- 
perty, claim,  and  demand  whatsoever  of  Vanhouten  and  wife 
and  Ackerman  and  wife  of,  in,  and  to  the  premises,  and 
every  part  and  parcel  thereof,  and  is  utterly  inconsistent 
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with  the  claim  now  set  up.  The  autlaority  irf  Baweon  v. 
Laurence^  13  Ohio  543,  does  not  meet  the  difficulty.  It  ap- 
peared in  that  case,  upon  the  face  of  the  deed,  that  partition 
onli/  was  intended  by  it— and  the  partition  was*  not  effectual. 
The  release,  I  think,  must  operate  according  to  its  terms,  to 
extinguish  all  the  interest  which  the  grantors^  then  had  in 
the  land. 

But  there  is  another  answer  to^  this  defence*  which  is  en- 
titled to  consideration.  It  is  a  settled  maxim  of  the  common 
law,  that  nothing  passeth  by  a  retease  but  the  interest  which 
a  man  hath  at  the  time-  of  its  execution.  Sheppard*s  Touch, 
(by  Preston)  320.  "  No.  right  passeth  by  a  release  but  the 
right  which  the  releasor  hath  at  the  time^  of  the  release 
made."  LitdetoUj  §  446..  A  man  may  have  a  present  right, 
though  it  cannot  take  effect  in  possession  but  infutero.  Coke 
Liu.  265,  a.  H^-d  the  grantors,  at  the  date  of  the  release  any 
right  or  estate  in  the  remainder,  as  distinguished  from  a  possi- 
hilityf  It.  was  a  contingent  remainder;  The  devise  was  to 
three  daughters  of  the  testator,  and  the  limitation  over  to 
Afie  was  contingent,  not  only  upcm  the  first  devisee  dying 
without  issue,  but  upon*  Afie  surviving  her. 

A  contingent  remainder  cannot  be-  passed  or  transferred 
by  a  conveyance  at  law  before  the  contingency  happens, 
otherwise  than  by  estoppel  by  deed  or  fine  or  by  common 
recovery.  Feame  on  Con.  Rem%  537;  2  Cruise'^  Dig.  438, 
tit.  16,  ah.  8,  §  20,  22;  ^Cruise's  Dig.  252,  tit  35,. cA.  12,  §  3. 

It  is  said,  however;  that  a  possibility  may  be  released 
where  tjie  interest  is  to  a  person  who  is  ascertained ,-  and 
that  the  proposition,  that  a  remote  possibility  altogether  un- 
certain cannot  be  released,  is  too  general,,  unless  it  is  to  be 
understood  that  no  interest  is  created  by  the  grant;  for  it 
may  be  relied  on*  as  a  rule^  that  every  interest  in  lands,  how- 
ever remote  the  possibility  is,  may  be  r^eleased.  The  prin- 
ciple is,  that  an  interest  to  a  person  not  ascertainable-  as  to 
the  survivor  of  several  persons  is  not  releasable4  Touch- 
«(an«322.  ^QQ  Preston  on  Estates^&'y  Com.  Dig. ,  Release  B.i. 

In  F(yrtes<me  v.  Satterihwaite^  1  Iredell  56,  under  a  gift  of 
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personal  property  similar  in  terms  to  those  now  under  con- 
sideration, it  was  held  that  the  contingent  interest  would 
pass  by  release.  By  the  act  of  1851,  {Nixon's  Dig.  135)  all 
contingent  or  executory  interests  will  pass  by  deed. 

The  question,  as  applied  to  the  present  case,  is  not  entirely 
free  from  difficulty.  It  is  a  question  of  strict  law,  which 
affects  not  only  the  right  to  the  profits  but  the  title  to  the 
land  itself,  and  is  therefore  more  proper  to  be  settled  in  a 
court  of  law.  It  is  not  important  that  it  should  be  settled 
in  this  cause,  certainly  not  at  this  stage  of  it,  as  the  evidence 
shows  that  the  profits  of  the  land  received  by  Hermanns 
Vreeland  were  very  small,  and  leaves  it,  indeed,  somewhat 
doubtful  whether  he  exercised  any  act  of  ownership  what- 
ever over  them  after  his  wife  s  death.  A  reference  in  the 
case  will  be  necessary,  and  the  master  will  be  directed  to 
ascertain  and  report  what  rents  and  profits  were  received 
from  the  land  by  Hermanns  Vreeland  after  the  death  of  his 
wife ;  or  if  it  appears  that  he  was  in  the  actual  possession  of 
the  land,  what  was  the  annual  value  thereof. 

In  regard  to  the  peraonal  estate,  the  defence  is,  that  it  is 
not  shown  that  any  part  of  it  was  received  by  Hermanns 
Vreeland,  and  that,  therefore,  his  estate  is  not  responsible 
for  it.  The  sufficient  answer  to  this  defence  is,  that  he  was 
the  executor  of  the  estate  and  the  husband  of  the  legatee, 
and  is  not,  therefore,  in  a  position  to  deny  either  that  the 
money  was  received  by  his  wife,  or  that  he  is  accountable 
for  the  money  so  received,  whether  he  took  it  into  his  actual 
possession  as  husband  or  not. 

It  is  stated,  and  proved  as  a  further  ground  of  defence, 
that  the  wife  of  Hermanns  Vreeland  invested  the  whole,  or 
a  large  portion  of  the  legacy,  in  the  purchase  of  real  estate, 
and  in  the  erection  of  buildings  and  making  permanent  im- 
provements thereon ;  that  the  land  was  afterwards  conveyed, 
by  way  of  gift,  to  a  son  of  Afie  Ackennan,  who  was  adopted 
by  Vreeland  and  wife;  and  that,  upon  the  death  of  the 
adopted  son,  the  land  was  transferred  to  a  daughter  of  Afie 
Ackennan,  to  whom  all  the  other  children  of  Afie,  who  alone 
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are  interested  in  the  property  claimed  by  the  complainant's 
bill,  have  released  and  conveyed  all  their  interest  in  the  said 
land.  It  is  not  perceived  that  these  facts  can  constitute  any 
valid  defence  in  equity  to  the  complainant's  bill.  The  de- 
fence amounts  simply  to  this,  that  Mrs.  Vreeland,  with  the 
express  or  tacit  assent  of  her  husband,  took  the  money,  in 
which  Ae  had  but  a  life  estate,  and  to  which,  upon  her 
death,  her  sister  Afie  Ackerman  was  entitled,  invested  it  in 
real  estate,  and  gave  it  to  one  of  Afie's  children,  to  the  ex- 
clusion of  the  rights  of  the  sister.  It  is  clearly  no  defence. 
There  must  be  a  reference  to  a  master  to  take  an  account. 
This  conclusion  has  not  been  adopted  under  the  impression 
that  there  has  been  any  intentional  violation  of  trust  or 
breach  of  good  faith  on  the  part  of  the  widow  of  the  testator, 
his  daughter  Annantye,  or  her  husband,  who  was  the  execu- 
tor of  the  estate.  On  the  contrary,  the  evidence  in  the  case 
is  calculated  to  create  a  strong  conviction  that  the  dispo- 
sition of  the  fund  was  made  in  good  faith  upon  some  under- 
standing between  the  sisters  and  their  husbands. 
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THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW  JERSEY, 

OCTOBEE  TERM,  1861. 


Evelina  Van  Tilburgh  vs.  Samuel  W.  Hollinshead  and 
Rah?h  Ball  and  Wife. 

W.  H.  the  elder  devised  to  his  son,  W.  H.,  certain  real  estate  during  his 
natural  life,  and  provided  that  "  at  the  decease  of  my  son  W.,  I  will  that 
his  said  part  of  my  landed  property  be  given  to  his  surviving  children 
according  to  law.^'  The  will  was  made  in  1809.  Testator  died  in  1812, 
and  the  devisee  for  life,  W.  H.  the  younger,  died  in  1860,  leaving  a  son 
and  a  daughter  surviving  him. 

Held,  that  the  surviving  children  of  W.  H.  the  younger  took  the  estate  in 
equal  proportions,  as  the  law  stood  at  the  death  of  W.  H.  the  younger, 
and  not  according  to  the  law  in  force  at  the  execution  of  the  will,  or  at 
the  death  of  testator,  which  would  have  given  two  shares  to  the  son, 
and  one  to  the  daughter. 

Whether  the  estate  is  to  be  divided  according  to  the  law,  as  it  existed  at 
the  death  of  the  testator  or  at  the  death  of  the  devisee  for  life,  depends 
upon  the  question,  whether  the  estate  of  the  devisees  in  remainder  is 
vested  or  contingent.  If  their  estates  vested  at  the  death  of  the  testator, 
no  subsequent  change  o^  the  law  could  alter  them.  If  they  remained 
contingent  until  the  death  of  the  devisee  for  life,  the  law,  as  it  then 
stood,  must  regulate  the  decision. 

The  rule  is,  that  when  an  interest  is  given  to  one  for  life,  and  after  his 
death  to  his  surviving  children,  those  only  can  take  who  are  alive  at 
the  time  the  distribution  takes  place,  and  the  estate  is  therefore  contin- 
gent. 
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This  cauise  came  before  the  Chancellor,  on  a  bill  of  inter- 
pleader, under  the  following  circumstances : 

William  Hollinshead  the  elder,  by  his  vrill,  dated  in  Fe- 
bruary, 1809,  devised  certain  real  estate  to  his  son  William, 
and  directed  that  "  at  the  decease  of  my  son  William,  I  will 
that  his  said  part  of  my  landed  property  be  given  to  his  sur- 
viving children  according  to  law."  The  testator  died  in 
1812.  In  November,  1853,  William  Sollinshead  the  younger 
and  his  two  children  united  in  conveying  the  property  thus 
devised  to  the  complainant,  who  thereupon  gave  a  bond  to 
William  Hollinshead,  secured  by  a  mortgage,  conditioned  to 
pay  him  the  interest  on  the  purchase  money  during  his  life, 
and  at  his  decease  to  pay  the  principal  ''  to  his  surviving 
children  according  to  law."  William  Hollinshead  the  younger 
died  in  1860,  leaving  a  aou  a^d  a  daughter  (defendants  in 
this  cause)  his  only  surviving  children.  At  his  death,  it 
being  conceded  that  the  principal  sum  secured  by  the  bond 
and  mortgage  was  to  be  paid  to  the  same  persons  who  would 
have  taken  the  land,  and  in  the  same  proportions,  Samuel 
W.  Hollinshead  claimed  that  \ie  yras  entitled  to  two-thirds  of 
the  money,  according  to  the  law  of  this  state  regulating 
descents  prior  to  1817.  Mary  Ball,  the  daughter,  claimed 
that  she  was  entitled  to  half  the  money  under  the  present 
law  of  descents. 

Thereupon  complainant  fi}ed  her  bill  of  interpleader  against 
the  defendants. 

J.  S.  Oreen,  for  complainant. 

The  Chancellor.  William  Hollinshead  the  elder,  by  his 
will  duly  executed  to  pass  real  estate,  gave  and  devised  to 
his  son  William  certain  real  estate  during  his  natural  Ufe ; 
and  at  and  after  the  decease  of  the  said  devisee,  the  testator, 
in  and  by  his  said  will,  directed  as  follows :  "  at  the  decease  of 
my  son  William  I  will  that  his  said  part  of  my  landed  pro- 
perty be  given  to  his  surviving  children  according  to  law.'' 

The  will  is  dated  in  February,  1809.    The  testator  died 
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in  November,  1812.  William  HoUinshead,  the  devisee,  died 
in  March,  1860,  leaving  two  surviving  children,  a  son  and  a 
daughter.  These  were  the  only  children  of  the  devisee,  and 
were  both  in  being  at  the  death  of  the  testator.  The  only 
question  iu  the  case  is,  how  is  the  estate  to  be  divided  be- 
tween the  surviving  children  of  William  HoUinshead,  the 
devisee,  under  the  directions  of  the  will.  By  the  law  of 
1780,  directing  the  descent  of  real  estates,  the  sons  took  two 
shares,  and  the  daughters  one.  By  the  act  of  1817,  the 
lands  descend  to  aU  the  children  equally,  without  regard  to 
sex.  The  change  in  the  law  took  place  between  the  death  of 
the  testator  and  the  death  of  the  tenant  for  life.  The  son 
now  claims  that  the  estate  is  to  be  divided  "  according  to 
law,"  as  it  stood  at  the  death  of  the  testator,  and  that  con- 
sequently he  is  entitled  to  two-thirds  of  the  estate,  and  his 
sister  to  one-third  only.  The  daughter  claims  that  the 
estate  must  be  divided  "  according  to  law,"  as  it  stood  at  the 
death  of  the  devisee  for  life,  and  that  consequently  she  is 
entitled  to  share  the  estate  equally  with  her  brother. 

There  was  no  change  in  the  law  between  the  date  of  the 
will  and  the  death  of  the  testator,  and  therefore  the  question, 
from  what  period  the  will  shall  be  construed  to  speak  does 
not  arise.  If  this  will  had  been  executed  previous  to  the 
year  1780,  when  the  law  of  primogeniture  still  prevailed  in 
this  state,  and  had  directed,  upon  the  death  of  the  tenant 
for  life,  that  the  landed  property  should  go  to  his  surviving 
children,  according  to  law  as  it  now  is,  or  had  used  any  ex- 
pression indicating  a  reference  to  the  law  then  existing,  the 
son  would  have  taken  the  whole  estate,  no  matter  when  the 
testator  died;  for  the  will  would  have  been  construed  to  speak 
from  the  time  of  its  execution,,  not  from  the  death  of  the 
testator.     1  Jarman  270. 

And  the  phraseology  of  the  wili  in  the  case  supposed 
clearly  indicated  that  the  testator  referred  to  the  law  which 
then  existed,  and  that  his  intention  was  that  the  estate 
should  be  divided  according  to  that  law  whenever  the  division 
should  take  place.    But  where  the  will  contains  no  such  in- 
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(lication,  but  simply  directs  that  the  estate  shall  be  divided 
"according  to  law/*  it  must  mean  according  to  law  as  it 
exists  at  the  time  of  the  division,  or  rather  of  the  vesting  of 
the  estate.  For  unless  it  be  divided  according  to  existing 
law,  it  is  not  divided  according  to  law  in  any  sense.  Not 
according  to  law  as  it  is^  but  as  it  once  was,  which  is  now  no 
law.  It  is  equivalent  to  the  gift  of  personalty  for  life,  and 
then  to  the  persons  entitled  thereto  as  the  testator's  next  of 
kin,  under  the  statutes  for  the  distribution  of  the  effects  of 
intestates.  Horn  v.  Coleman,  19  JEng.  Law  4"  -£^-  19; 
Milne  v.  Gilbert,  27  Ung.  Law  ^  Eq.  344. 

Whether  the  estate  is  to  be  divided  according  to  the  law 
as  it  existed  at  the  death  of  the  testator  or  at  the  death  of 
the  devisee  for  life,  depends  upon  the  question,  whether  the 
estate  of  the  devisees  in  remainder  is  vested  or  contingent. 
If  their  estates  vested  upon  the  death  of  the  testator,  no 
subsequent  change  of  the  law  could  alter  them.  If  they  re- 
mained contingent  until  the  death  of  the  devisee  for  life,  the 
law  as  it  then  stood  mUst  regulate  the  decision. 

The  limitation  over  of  the  estate  upon  the  death  of  the 
devisee  is  to  his  surviving  children,  not  to  those  who  survive 
the  testator,  nor  to  the  children  of  the  devisee  as  a  class,  but 
to  such  children  of  the  devisee  as  shall  survive  him.  This 
creates  a  contingent  estate.  If  either  of  the  children  had 
died  before  the  devisee  for  life,  the  whole  estate  would  have 
gone  to  the  survivor.  The  rule  is,  that  where  an  interest  is 
given  to  one  for  life,  and  after  his  death  to  his  surviving 
children,  those  only  can  take  who  are  alive  at  the  time  the 
distribution  takes  place.  Wordsioorth  v.  Wood,  2  Beavan  25 ; 
S.C.,  4  Mylne  4"  Craig  641 ;  2  Jarman  646,  650;  Olney  v. 
HuU,  21  Pick.  311. 

The  estates  of  the  children  being  contingent,  and  not  vest- 
ing until  the  death  of  the  devisee  for  life,  they  must  take 
their  shares  "  according  to  law,"  as  it  then  was.    They  will 
consequently  take  each  an  equal  share  of  the  estate. 
Decree  accordingly. 
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The  case  comes  before  the  court  upon  bill  of  interpleader. 
The  complainant  is  entitled  to  the  ordinary  decree  in  her 
&vor  with  costs.  The  amount  due  from  the  complainant  is 
not  questioned.  There  is  no  necessity  for  a  reference.  A 
final  decree  may  at  once  be  made.  Ua^ecutors  of  Oondict  v. 
King.    As  between  the  defendants,  no  costs  are  allowed. 

Note. — The  following  note  is  appended  to  the  Chancellor's 
notes  of  the  argument  in  the  above  case. 

1.  A  statute  passed  after  a  will  is  made,  and  before  the 
death  of  the  testator,  by  which  the  law  is  changed,  will 
operate  on  the  will  {ex  grd,)  to  pass  after  acquired  real  estate. 
Depeyater  v.  Clendeningy  8  Paige  295 ;  Bisfwp  v.  Bishop,  4 
Hill  138 ;  Gushing  v.  Aylivin,  12  Mete,  169 ;  Pray  v.  TFoter- 
son,  12  Mete,  262 ;  Leveren  v.  Lamprey,  2  Foster  434. 

Contra — Brewster  v.  McCaU,  15  Conn,  274 ;  McOuUoch  v. 
Lorider,  5  Watts  ^  Serg,  198. 

2.  Bequest  or  devise  to  testator's  "  next  of  kin  "  vests  in 
those  who  sustain  the  character  at  his  death,  1  Pow.  on  Dev. 
282,  n. 

So  devise  for  life,  and  afterwards  to  testator's  next  of  kin — 
those  who  stand  in  that  relation  at  the  death  of  testator  will 
be  entitled  without  regard  to  the  fact  whether  they  exist  at 
the  period  of  distribution.  1  Pow.  on  Dev.  282,  n;  Har- 
rington V.  Hart,  1  Cox  131 ;  3  Bro.  C.  C.  234 ;  3  Ikist  278; 
3  Mer.  689. 

So  if  devise  be  to  next  of  kin,  or  heir  of  a  person  who  dies 
before  the  testator,  the  property  vesta  in  such  of  the  kin  of 
the  devisee  as  shall  happen  to  be  living  at  death  of  the  tes- 
tator.    3  Bro.  a  a  224;  1  Jac.  ^  W.  388,  n. 

If  person  to  whom  relation,  next  of  kin,  or  heir,  the  gift 
be  made  be  not  dead  at  death  of  testator,  it  will  vest  in  those 
who  shall  sustain  that  character  at  his  death,  or,  in  other 
words,  will  belong  to  those  who  first  answer  the  description. 
1  Vem.  35. 
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The  foregoing  cases  relate  to  the  period  at  which  the  06- 
jeet8  of  the  trusts  are  to  be  ascertained. 

The  rule  is  the  same  if  the  law  of  descents  should  be 
changed  between  the  date  of  the  will  and  the  death  of  the 
testator.     WoocCb  Appeal,  6  Harris  478. 


Georoe  K.  Thomas  w.  Jacob  De  Baum  and  Wife  and  others, 

If  to  a  petition  for  a  writ  of  assifltanee  by  a  purcbaseri  after  a  sale  under  a 
decree  of  this  court,  the  tenant  puts  in  an  answer  setting  op  a  defence 
to  the  petition,  and  no  replication  is  filed,  the  facts  set  op  by  way  of  de- 
fence to  the  claim  of  the  petitioner  mast  be  taken  as  trne. 

A  court  of  equity,  in  order  to  give  to  the  complainant  the  fttU  benefit  of 
its  decree,  will  put  the  purchaser  into  possession  of  premises  sold  and 
conveyed  in  pursuance  of  its  decree.  But  in  so  doing  it  will  not  inter- 
fere with,  nor  attempt  in  cases  of  doubt  to  settle  the  rights  of  any  party 
claiming  possession  by  title  paramount  to  that  of  the  mortgagee  or  other 
party  in  whose  favor  the  decree  was  made. 

When  the  party  in  possession  claims  to  hold  the  premises  under  a  lease 
executed  before  the  execution  of  the  mortgage  under  which  the  sale  has 
been  made,  the  court  will  not  grant  a  writ  of  assistance  at  the  instance 
of  the  purchaser  under  the  mortgage. 

When  land  is  devised  to  husband  and  wife,  they  become  seised  of  a  joint 
estate  for  their  joint  lives,  and  there  is  a  more  intimate  union  between 
them  than  between  joint  tenants  in  general — they  take  by  entireties, 
and  not  by  moieties.  The  husband  cannot  dispose  of  any  part  of  the 
estate  during  coverture  by  his  sole  act,  nor  can  the  wife.  The  estate  can 
only  be  disposed  of  by  their  joint  act. 

The  act  of  the  legislature  for  converting  estates  in  joint  tenancy  into  ten- 
ancies in  common  does  not  extend  to  estates  thus  held  by  husband  and 
wife  in  entireties. 

A  judgment  against  the  husband  alone  could  not  encumber  or  affect  the 
joint  estate  of  the  husband  and  wife.  The  estate  could  not  be  sold  at 
law  to  satisfy  the  judgment. 

A  decree  of  this  court  in  favor  of  such  a  judgment  creditor  under  a  bill  to 
foreclose,  or  made  directly  upon  a  bill  to  enforce  the  rights  of  the  credi- 
tor under  the  judgment,  can  confer  no  higher  or  better  title  than  a  sale 
of  the  premises  by  virtue  of  an  execution  upon  the  judgment  at  law. 


Vol.  I.  D 

/Google 


Digitized  by' 


38  CASES  IN  CHANCERY. 

ThomM  V.  Be  Baom. 
On  the  petition  of  Alice  C.  Herron  for  a  writ  of  asaistanoe. 

Bradkt/,  for  petitioner. 

Jf.  M.  Knapp,  contra,  cited  WiUiarnBon  v.  FrobascOf  4 
HaJUt  Ch.  571 ;  CHhon  v.  BeUevUle  WhiU  Lead  Co.,  3  HaUt. 
Ch.  631. 

The  Chancellor.  The  petitioner  is  a  purchaser  under  a 
sheriff's  sale,  made  by  virtue  of  a  writ  of  fieri  faciaa  issued 
out  of  this  court  upon  a  decree  made  in  the  above  stated 
cause  for  the  sale  of  mortgaged  premises.  The  petition 
alleges  that  the  premises,  having  been  duly  advertised  for 
sale,  were  struck  off  and  sold  to  the  petitioner,  he  being  the 
highest  bidder  for  the  same,  and  a  deed  therefor  delivered  to 
the  purchaser;  that  the  deed  was  exhibited  to  the  tenant, 
and  possession  of  the  premises  demanded,  and  that  the  tenant 
refused  to  surrender  possession.  The  material  averments  of 
the  petition  are  not  controverted. 

The  tenant,  by  his  answer,  claims  to  hold  the  premises  by 
a  title  paramount  to  that  of  the  mortgagee.  The  answer 
alleges  that  De  Baum  and  wife,  the  mortgagors,  claim  title 
to  the  premises  by  virtue  of  the  will  of  Geoi'ge  W.  Chapman, 
who  died  on  the  eighth  of  December,  1845 ;  that  in  and  by 
the  said  will,  the  rents,  issues,  and  profits  of  the  testator  s 
real  estate  were  devised  to  Christina  and  her  husband,  Jacob 
De  Baum,  during  the  natural  life  of  the  said  Christina,  they 
or  either  of  them  to  have  no  power  to  aUenate,  waste,  or  en- 
cumber the  said  real  estate ;  and  in  case  of  the  death  of 
Christina  before  her  husband,  the  one  equal  half  of  the  rents, 
issues,  and  profits  of  the  said  real  estate  were  devised  to  the 
said  Jacob  Be  Baum  during  his  natural  life. 

That  De  Baum  and  wife,  having  entered  into  possession  of 
said  premises  by  virtue  of  the  provisions  of  the  said  will,  on 
the  eighth  of  December,  1852,  by  writing  under  their  hands 
and  seals,  leased  the  premises  to  Jonathan  J.  Cornwall,  for 
the  term  of  seven  years  from  the  first  of  May,  1853,  for  the 
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consideration  of  $575,  and  therein  covenanted  for  a  renewal 
of  the  said  lease  for  the  further  term  of  four  years,  at  the 
yearly  rent  of  $100,  provided  the  said  Cornwall  should  so 
request,  which  said  lease,  having  been  acknowledged,  was 
duly  recorded  on  the  second  of  March,  1863 ;  that  the  re- 
newal of  the  said  lease  was  agreed  upon,  and  the  rent  paid 
prior  to  the  execution  of  the  mortgage  under  which  the  peti- 
tioner claims  title ;  that  the  term  is  not  yet  expired,  and 
that  the  tenant,  by  his  under  tenant  and  lessee,  is  in  posses- 
sion thereof  by  virtue  of  the  renewal  of  the  said  lease.  The 
answer  further  alleges,  that  at  the  time  of  the  sheriff's  sale, 
and  of  the  delivery  of  the  sheriff's  deed  for  the  premises  to 
the  petitioner,  he  well  knew  of  the  existence  of  the  said 
lease  and  of  the  renewal  thereof,  and  of  the  respondent's 
claim  to  hold  by  virtue  thereof.  The  answer  further  alleges 
that  the  mortgagors,  De  Baum  and  wife,  had  no  power  to 
encumber  the  premises,  and  that  the  mortgage  is  void. 

No  replication  having  been  filed,  the  facts  set  up  by  way 
of  defence  to  the  claim  of  the  petitioner  must  be  taken  as 
true.  What  is  their  legal  effect  upon  the  claim  of  the  peti- 
tioner ? 

A  court  of  equity,  in  order  to  give  to  the  complainant  the 
full  benefit  of  his  decree,  and  to  enforce  the  due  and  com- 
plete execution  of  its  process,  will  put  the  purchaser  into 
possession  of  premises  sold  and  conveyed  in  pursuance  of  its 
decree- 
But  in  so  doing,  it  will  not  interfere  with  nor  attempt,  in 
cases  of  doubt,  to  settle  the  rights  of  any  party  claiming 
possession  by  title  paramount  to  that  of  the  mortgagee  or 
other  party  in  whose  favor  the  decree  was  made.  Schenck  v. 
Conover,  2  Beadey  220;  McComb  v.  Kankey,  1  Bland! 8  Ch. 
R  163,  note  c. 

It  is  clear,  upon  the  facts  stated,  that  the  title  of  Corn- 
wall, the  lessee  of  the  mortgagors,  and  of  Hoopsmith,  his 
subtenant,  is  superior  to  that  of  the  mortgagee.  The  lease 
is  prior  in  point  of  time  to  the  mortgage,  and  the  mortgagee 
necessarily  took  title  subject  to  the  rights  of  the  lessee. 
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But  the  decree  upon  the  bill  filed  for  the  foreclosure  of  the 
mortgage  is  not  only  in  favor  of  the  mortgagee,  but  also  of 
a  judgment  creditor  of  Jacob  De  Baum,  whose  judgment  is 
prior  in  point  of  time  to  the  date  of  the  lease  to  ComwalL 
And,  by  the  terms  of  the  decree,  the  judgment  is  directed, 
in  accordance  with  the  master's  report,  to  be  first  paid  and 
satisfied  out  of  the  proceeds  of  the  sale. 

Assuming  that  the  devise  of  the  rents  and  profits  of  the 
land  operated  as  a  devise  of  the  land  itself,  the  mortgagors, 
De  Baum  and  wife,  by  virtue  of  the  devise  to  them,  were 
seized  of  a  joint  estate  for  their  joint  lives  in  the  mortgaged 
premises. 

Where  a  husband  and  wife  are  thus  seized  there  is  a  more 
intimate  union  between  them  than  between  joint  tenants  in 
general.  They  are  said  to  be  seized  not  per  my  etper  tout, 
but  per  tout  only.  They  take  by  entireties,  and  not  by 
moieties.    Wood,  §  182. 

The  husband  cannot  dispose  of  any  part  of  the  estate 
during  coverture  by  his  sole  act,  nor  can  the  wife.  A  dis- 
position of  it  can  only  be  made  by  their  joint  act.  This  is 
the  only. mode  in  which  it  can  be  aliened.  Littleton,  §  291, 
665 ;  Back  v.  Andrew,  2  Vern,  120 ;  Green  v.  King,  2  £la. 
jB.  1211 ;  Doe  v.  Parratt,  5  Term  R.  654 ;  2  -Bfa.  Com.  182, 
and  notes;  2  Kent's  Com,  132. 

The  act  of  the  legislature  for  converting  estates  in  joint 
tenancy  into  tenancies  in  common  does  not  extend  to  estates 
thus  held  by  husband  and  wife  in  entireties.  Den  v.  Har- 
denburgh,  5  Haht,  42 ;  Shaw  v.  Hearsly,  5  Mass.  521 ;  Jack- 
son V.  Stevens,  16  Johns.  JB.  115;  2  Bla.  Com.  182,  Shars- 
woods  notes. 

The  judgment,  therefore,  against  the  husband  alone  could 
not  encumber  or  affect  the  joint  estate  of  the  husband  and 
wife.  The  estate  could  not  have  been  sold  at  law  to  satisfy 
the  judgment.  A  decree  of  this  court  under  the  bill  to  fore- 
close, or  made  directly  upon  a  bill  to  enforce  the  rights  of 
the  creditor  under  the  judgment,  could  confer  no  higher  or 
better  title  than  a  sale  of  the  premises  by  virtue  of  an  execu- 
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tion  upon  the  judgment  at  law.  Whatever  eflfect,  therefore, 
the  decree  may  have  upon  the  rights  of  the  several  encum- 
brancers to  the  proceeds  of  the  sale,  it  cannot  give  to  the 
purchafler  a  higher  title  than  he  would  have  acquired  under 
the  judgment  at  law.  Even  as  against  Cornwall,  therefore, 
who  was  a  party  to  the  bill  in  this  court,  the  decree  cannot 
affect  his  rights  under  the  lease ;  and  clearly  it  cannot  ope- 
rate to  prejudice  the  rights  of  his  subtenant,  who  was  no 
party  to  the  bill,  and  whose  rights  were  acquired  before  the 
commencement  of  the  suit. 

I  am  of  opinion,  therefore,  that  the  purchaser  at  the 
shenft's  sale  purchased  subject  to  the  rights  of  Cornwall  and 
that  of  his  subtenant,  and  that,  as  against  them,  he  is  not 
entitled  to  the  possession  of  the  premises. 

It  is  not  necessary,  however,  to  rest  the  decision  upon  the 
legal  conclusion  at  which  I  have  arrived.  It  is  enough  that 
the  claim  of  the  petitioner  is  not  clear.  The  court  ought  not, 
upon  this  summary  motion,  to  settle  contested  legal  rights. 
If  the  complainant  deems  that  he  has  a  legal  title  to  the  pos- 
session, he  may  resort  to  his  action  at  law. 

The  motion  for  the  writ  of  assistance  is  denied. 


Zachariah  H.  Price  vs,  Thomas  Armstrono. 

The  defendAnt  was  proceeding  at  law  to  recover  the  pofiseflsion  of  premises 
under  a  deed  executed  by  R.  A.  M.  to  him,  which  was  absolute  on  its 
face.  The  complainant,  having  obtained  a  subsequent  deed  from  R.  A. 
M.  for  the  same  premises,  filed  a  bill  in  this  court,  alleging  that  defend- 
ant's deed  was  intended  as  a  mortgage  to  secure  a  debt  of  $75,  due  from 
R.  A.  M.,  and  praying  that  he  may  be  allowed  to  redeem,  and  that  de- 
fendant be  restrained  from  proceeding  at  law.  On  filing  the  bill,  an  in- 
junction was  issued. 

The  defendant,  by  his  answer,  denied  that  the  deed  was  intended  a#  a 
mortgage,  claimed  that  it  was  absolute,  that  the  Consideration  actually 
paid  by  him  therefor  was  $450,  admitted  that  he  had  verbally  agreed 
with  R.  A.  M.  to  reconvey  the  premises  on  being  repaid  the  considera- 
tion within  a  certain  time,  which  has  elapsed,  and  that  before  the  filing 
of  the  bill  he  had  offered  to  convey  the  premises  to  complainant  on  that 
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sum  being  repaid  to  him,  which  offer  wm  refused.    On  a  motion  to  di«- 
Bolve  the  injunction,  it  was  held — 
That  the  answer  denied  all  the  equity  of  the  bill,  because — 

1.  If  the  deed  was  absolute,  the  complainant  had  no  equity ;  and — 

2.  If  the  deed  was  a  mortgage,  it  was  forfeited,  and  the  defendant  was  en- 
titled to  proceed  at  law  for  the  possession  of  the  mortgaged  premises. 

The  injunction  was  therefore  dissolved. 


T,  Anderson,  for  complainant. 
McOarter,  for  defendant. 

The  Chancellob.  On  the  7th  of  January,  1860,  Robert 
A.  Malone,  being  seized  in  fee  of  a  lot  of  three  acres'  strict 
measure,  situate  in  the  township  of  Frankford,  by  deed  of 
bargain  and  sale,  for  the  consideration,  therein  expressed,  of 
$600,  conveyed  the  same  in  fee  simple  to  Thomas  Armstrong, 
the  defendant. 

On  the  10th  of  April,  1861,  Malone  conveyed  the  same 
premises,  by  deed  of  bargain  and  sale,  to  Price,  the  com- 
plainant. The  bill  alleges  that  the  deed  from  Malone  to 
Armstrong,  though  in  form  an  absolute  conveyance,  was  in 
fact  given  by  way  of  mortgage  to  secure  a  debt  of  sixty-five 
dollars,  due  from  Malone  to  Armstrong  for  board.  The 
prayer  of  the  bill  is,  that  the  conveyance  may  be  declared  to 
be  a  mortgage,  and  that  the  complainant  may  be  allowed  to 
redeem  by  paying  the  amount  of  moneys  that  may  be  found 
due,  and  which  the  conveyance  was  intended  to  secure ;  or 
that  the  deed  may  be  set  aside  upon  the  complainant's  pay- 
ing the  debt  and  interest,  which  he  proffers  himself  ready 
to  do. 

The  further  prayer  of  the  bill  is,  that  the  defendant  may 
be  restrained  from  proceeding  in  an  action  of  ejectment  com- 
menced at  law  to  recover  possession  of  the  premises  in  dis- 
pute. An  injunction  issued  pursuant  to  the  prayer  of  the 
bill. 

The  defendant,  by  his  answer,  alleges  that  the  conveycmoe 
was  not  made  by  way  of  mortgage,  but  was  an  absolute  con- 
veyance in  consideration  of  a  debt  due  and  of  moneys  to  be 
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advanced,  amounting  to  about  four  hundred  and  fifty  dollars. 
He  admits  that  it  was  verbally  agreed,  that  if  the  grantor 
would  redeem  the  land  by  repaying  the  entire  consideration 
thus  advanced  before  the  first  day  of  April,  then  next,  he 
should  be  at  liberty  so  to  do.  He  denies  that  any  part  of 
the  consideration  was  repaid,  either  by  Malone  or  by  the 
complainant,  though  before  the  filing  of  the  bill  of  complaint 
he  offered  to  accept  from  the  complainant  the  amount  due 
from  Malone,  which  constituted  the  consideration  of  the 
conveyance,  and  claims  that  in  law  he  is  the  absolute  owner 
of  the  premises. 

The  equity  of  the  complainant's  bill  consists  in  the  aver- 
ments, that  the  conveyance  to  the  defendant,  though  abso- 
lute upon  its  face,  was  in  fact  a  mortgage,  and  that  the 
defendant,  in  violation  of  the  rights  of  the  mortgagor,  claimed 
to  be  the  absolute  owner,  and  was  attempting  to  enforce  his 
title  by  an  action  at  law  to  recover  possession,  although  the 
owner  of  the  equity  of  redemption  had  offered  to  pay  the 
entire  amount  of  the  mortgage  debt  with  interest. 

The  answer  not  only  denies  that  the  conveyance  was  made 
by  way  of  mortgage,  but  it  denies  that  sixty-five  dollars  con- 
stituted the  entire  consideration  for  the  conveyance,  and  that 
the  moneys  actually  advanced  had  ever  been  paid  or  offered 
to  be  paid  to  the  defendant.  On  the  contrary,  the  answer 
alleges,  that  notwithstanding  the  absolute  title  of  the  defend- 
ant, he  had  offered  to  accept  from  the  complainant  the 
amount  due  to  him  with  interest  before  the  filing  of  the  bill. 

The  only  ground  of  equity  in  the  complainant's  bill  is, 
that  the  defendant  is  a  mortgagee,  and  the  complainant,  as 
the  owner  of  the  equity  of  redemption,  entitled  to  redeem. 
If  the  title  of  the  defendant  is  absolute,  it  is  clear  that  the 
complainant  has  no  ground  of  relief.  Assuming  the  convey- 
ance to  be  a  mortgage,  and  the  complainant  entitled  to  re- 
deem upon  the  payment  of  the  mortgage  debt,  is  he  entitled 
to  the  possession  of  the  premises?  The  debt  was  not  paid. 
The  mortgage  was  forfeited.  The  mortgagee  was  thereupon 
entitled  to  the  possession  of  the  mortgaged  premises.    His 
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right  to  maintain  his  action  at  law  was  perfect.  There  is  no 
averment  of  a  tender,  or  even  of  an  offer  to  pay  the  debt 
before  the  action  of  ejectment  was  commenced.  But  waiving 
all  exceptions  to  the  bill  upon  this  ground,  the  answer 
avers  that  the  amount  of  indebtedness  was  not  $65,  but 
$450 ;  that  there  has  been  no  offer  to  pay  it,  but  that,  on  the 
contrary,  before  the  filing  of  the  bill  of  complaint,  the  de- 
fendant offered  to  accept  that  amount,  and  the  complainant, 
by  his  counsel,  refused  to  pay  it. 

The  equity  of  the  bill  is  fully  denied  by  the  answer.  The 
complainant,  as  mortgagee,  is  entitled  to  the  possession  of 
the  mortgaged  premises.  While  in  possession  he  wiU  be 
bound  to  account  for  the  rents  and  profits,  if  it  eventually 
appear  that  the  conveyance  under  which  he  claims  be  in  fact 
a  mortgage. 

The  injunction  must  be  dissolved  with  costs. 


GOUVERNEUR  MORRIS  V8,  JoSEPH  W.  AlLEN. 

The  right  of  a  partner  to  receive  interest  on  advances  made  by  him  for  the 
benefit  of  the  firm,  in  the  absence  of  an  express  agreement  for  that  par- 
pose,  rests  upon  the  usage  of  trade — the  usage  raising  an  implied  contract 
to  pay  interest  on  the  principal  advanced. 

When  the  party  charged  with  interest  has  notice  of  the  advance,  or  when, 
from  the  circnmstances  of  the  firm  and  the  nature  of  the  hnsiness  trans- 
acted, they  must  be  presumed  to  have  been  known  and  approved  by  him, 
the  claim  for  interest  is  legal  and  equitable. 

Interest  should  be  giv^n,  if  it  can  be  collected  from  circumstances,  or  from 
the  usage  between  the  parties  that  there  ought  to  be,  or  was  intended  to 
be  such  a  computation  of  interest. 

Interest  will  continue  to  run  in  such  a  case  until  the  final  settlement. 

A  partner  is  not  liable  to  account  to  his  copartner  for  a  loos  occasioned  by 
an  honest  mistake  of  judgment. 


This  case  came  before  the  Chancellor  on  exceptions  to  a 
master's  report. 
The  complainant  and  defendant  had  been  partners  in  a 
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oontract  for  the  construction  of  the  Flushing  railroad,  on 
Long  Island,  and  the  bill  was  filed  for  an  account  and  settle- 
ment of  their  partnership  business,  and  a  reference  was 
made  to  Aaron  S.  Pennington,'  esq.,  one  of  the  masters  of 
the  court,  to  take  and  state  .an  account  between  the  parties. 
On  the  coming  in  of  the  report,  exceptions  were  filed  by  both 
parties,  the  grounds  of  which  sufficiently  appear  in  the  Chan- 
cellor's opinion. 

Walter  JRutherford,  for  complainant,  cited  Eensadaer  Glass 
Factory  v.  Beedf  5  Oowan  587. 

A.  0.  Zabrisikie,  contra,  cited  Story  on  Part.  182,  a,  (3d 
td,) ;  CoUyer  on  Part,  §  335  {Tiote) ;  Washlmm  v.  Goodman, 
17  Pick.  519;  Dexter  v.  Arnold,  3  Mason  284,  289;  Miller 
V.  Lord,  11  Pidc.  11;  Beacham  v.  JSokfords  executors,  2 
Sandford:s  Ch.  116,  129;  iee  v.  Lashbrook,  8  I>ana  214; 
Honcre  v.  Colmesmile,  7  Dana  201. 

The  Chancellor.  The  first  exception  on  the  part  of  the 
defendant  to  the  report  of  the  master  is,  that  he  has  allowed 
to  the  complainant  interest  on  the  moneys  advanced  by  him 
to  the  firm. 

There  is  no  ground  for  the  suggestion  contained  in  the  ex- 
ception, that  those  moneys  were  the  capital  advanced  by  him, 
as  partner,  against  the  labor  and  skill  of  the  exceptant. 
There  were  no  written  articles  of  partnership.  The  evidence 
of  its  existence  lay  in  parol  and  in  the  written  agreement  of 
the  two  partners  to  construct  and  equip  the  Flushing  rail- 
road. The  evidence  shows  that  it  was  an  equal  partnership. 
There  was  no  agreement  to  contribute  capital,  nor  does  any 
seem  to  have  been  contributed.  Each  contributed  his  skill 
and  labor  to  the  purposes  of  the  partnership;  the  com- 
plainant contributing  his  credit,  skill,  and  financial  ability, 
as  a  railroad  contractor  and  negotiator  of  securities,  and 
having  immediate  charge  of  the  finances  of  the  firm ;  the 
defendant  contributing  his  skill  and  experience,  as  an  engi- 
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neer,  and  having  the  entire  control  and  superintendence  of 
the  construction  of  the  road. 

But  it  is  urged  that,  where  there  is  no  agreement  for  in- 
terest, no  interest  ought  to  be  allowed  for  money  advanced  by 
a  partner  to  the  firm  until  the  accounts  of  the  firm  and  the 
balance  due  is  settled  and  adjusted.  The  right  of  a  partner 
to  receive  interest  on  advances  made  by  him  for  the  benefit 
of  the  firm,  in  the  absence  of  an  express  agreement  for  that 
purpose,  rests  upon  the  usage  of  trade,  the  usage  raising  an 
implied  contract  to  pay  interest  on  the  principal  advanced. 
CoUyer  on  Partnership,  §  338 ;  Renss,  GIobb  Factory  v.  Rddj 
5  Ckmm  687 ;  Hodges  v.  Parker,  17  Vermont  242. 

Where  the  party  charged  with  interest  has  notice  of  the 
advances,  or  where,  from  the  circumstances  of  the  firm  and 
the  nature  of  the  business  transacted,  they  must  be  pre- 
sumed to  have  been  known  and  approved  by  him,  the  claim 
for  interest  is  legal  and  equitable.  In  the  language  of  Lord 
Langdale,  interest  should  be  given,  if  you  can  collect  from 
circumstances  or  from  the  usage  between  the  parties,  that 
there  ought  to.  be  or  was  intended  to  be  such  a  computation 
of  interest.    Miller  v.  Crai^,  6  Beavan  433. 

In  the  present  case,  the  propriety  of  the  claim  for  interest 
admits  of  no  doubt.  The  business  of  the  firm  was  the  con- 
struction and  equipment  of  a  railroad,  the  contract  price  of 
which  was  $238,286.  Of  this  sum  $113,000  was  to  be  paid 
in  bonds  of  the  company,  payable  in  ten  or  fifteen  years ; 
$50,000  in  the  capital  stock  of  the  company,  which  could 
produce  no  revenue,  and  have  no  market  value  till  the  work 
was  completed,  and  only  $75,286  in  cash.  Payments  were 
to  be  made  upon  the  monthly  estimates  as  the  work  pro- 
gressed. The  firm  had  no  capital.  Of  necessity  they  must 
have  relied  upon  temporary  loans  and  upon  the  sale  of  the 
bonds  to  furnish  capital  to  conduct  their  operations.  In 
June,  1854,  and  in  January  and  April,  1855,  Morris  was  in 
advance  to  the^rm  over  $90,000.  This  fact  must  have  been 
known  to  Allen,'  and  acquiesced  in  by  him.  He  has  been 
examined  as  a  witness,  and  neither  in  his  answer  nor  in  his 
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evidence  is  it  suggested  that  these  advances  were  made  with- 
out his  knowledge  and  concurrence,  or  that  interest  was  not 
to  be  charged  upon  them.  On  the  contrary,  in  his  answer, 
he  says  that  a  large  amount  of  the  items  cWged  as  cash  by 
the  complainant,  in  his  account,  are  the  price  of  articles 
bought  on  a  liberal  credit,  and  at  an  enhanced  price  on  ac* 
count  of  such  credit,  and  that  the  interest  account,  as  stated 
in  the  schedule  to  complainant's  bill,  is  not  on  thai  account 
correct ;  but  he  does  not  object  that  interest  is  not  chargeable. 

The  firm  being  liable  for  interest  upon  the  advances  made 
by  each  partner  for  the  use  of  the  partnership,  interest  will 
continue  to  run  until  the  final  settlement.  The  rule,  that 
interest  is  not  to  be  charged  on  the  balance  that  may  be 
found  due  to  one  of  the  parties  upon  the  final  settlement  of 
accounts,  does  not  apply.  Nor  was  there  any  such  delay  on 
the  part  of  the  complainant  in  rendering  his  account  as  can 
afiect  his  claim  for  interest 

The  second  exception  is,  that  the  master  has  allowed  in- 
terest upon  the  amount  of  $46,222.44,  the  price  of  seven 
hundred  tons  of  iron,  from  December  first,  1853,  when  said 
iron  was  not  furnished  or  paid  for  by  complainant  until  long 
after  said  time.  The  objection  is  not  sustained  in  point  of 
fetct.  Morris  testifies  that  he  contracted  to  have  the  iron  in 
September  and  October,  1853.  It  did  not  arrive  till  De- 
cember, 1853,  when  he  paid  for  it,  as  charged  in  his  account. 

The  third  exception  is,  that  the  master  has  allowed  the 
complainant  for  losses  sustained  upon  the  sale  of  bonds  be- 
longing to  the  firm,  which  were  received  from  the  railroad 
in  part  payment  of  their  contract.  It  is  not  denied  that 
these  bonds  were  a  part  of  the  assets  of  the  firm,  and  that 
they  were  in  the  hands  of  Morris,  to  raise  money  upon  them 
by  hypothecation  or  sale.  They  were  feirly  sold,  for  the 
best  price  that  could  be  obtained  for  them,  with  the  know- 
ledge of  Allen. 

It  is  not  shown  by  the  evidence  that  the  value  of  the  bonds 
was  impaired,  or  the  interest  of  the  partners  prejudiced  by 
their  hypothecation  or  by  their  sale.    But  if  the  fact  were 
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otherwise — ^if  the  hypothecation  was  prejudicial  to  the  inter* 
ests  of  the  firm,  or  if  the  time  of  the  sale  was  injudicious,  a 
partner  is  not  liable  to  account  to  his  copartners  for  an  honest 
mistake  of  judgment  Caldwell  v.  Lieber,  7  Paige  607; 
Story  on  Partnerahipf  (  169. 

Allen,  moreover,  was  a  director  of  the  railroad  company, 
and  must  have  been  acquainted  with  its  condition  and  with 
the  value  of  the  bonds.  He  was  present  at  the  sale  of  the 
larger  portion  of  the  bonds,  and  it  must  be  presumed  to 
have  been  made  with  his  concurrence  and  approbation.  The 
sale,  therefore,  was  in  fact  made  with  the  approbation  of  both 
partners.  It  seems,  moreover,  to  have  been  advantageously 
made,  for  the  bonds  were  never  worth  as  much  afterwards 
as  they  brought  at  the  sale. 

By  the  terms  of  the  contract,  the  rail  to  be  laid  by  Morris 
and  Allen  was  to  weigh  fifty-six  pounds  per  lineal  yard. 
Morris  ordered  and  procured  a  rail  weighing  fifty-seven 
pounds  to  the  lineal  yard,  making  a  difierence  in  the  value 
of  the  iron  of  $851.40,  which  is  deducted  by  the  master  from 
the  account  of  Morris.  This  forms  the  subject  of  an  excep- 
tion by  the  complainant  to  the  report.  I  concur  with  the 
master)  that  the  &ct  that  the  rail  was  received  and  used  by 
Allen  upon  the  road,  at  a  time  when  he  was  compelled  to 
use  the  iron  as  delivered  in  order  to  complete  the  contract, 
cannot  be  deemed  a  waiver  of  his  right.  But  I  have  enter- 
tained very  strong  doubts  whether,  in  view  of  the  evidence 
in  the  cause,  the  ordering  of  a  fifty-seven  pound  rail  was  not 
within  the  discretion  of  the  partner,  and  if  erroneous,  con- 
stituted a  mere  error  of  judgment,  for  which  he  is  not  ac- 
countable. By  the  Uiw  of  the  state,  all  iron  rails  for  railroads 
are  required  to  weigh  at  least  fifty-six  pounds  to  the  lineal 
yard.  It  is  shown  by  the  evidence  that  rails  of  the  same 
pattern  vary  more  than  a  pound  to  the  lineal  yard,  owing  to 
the  different  density  of  the  iron  and  the  condition  of  the 
rollers.  It  might,  therefore,  have  been  a  wise  and  prudent 
precaution  to  order  the  rail  at  least  a  pound  heavier  than 
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the  lowest  limit  allow^  by  law  to  guaxd  against  the  hazsard 
of  a  violation  of  the  statute. 

Nor  do  I  think  it  appears  very  clearly  from  the  evidence 
that  the  excess  of  weight  is  by  any  means  so  great  as  that 
assumed  by  the  master.  As  I  understand  the  result  of  the 
measurement  by  the  witnesses,  the  rail  delivered  could  not 
have  averaged  fifty-seven  pounds  to  the  lineal  yard ;  so  that 
the  rail  delivered  was  not  in  fact  one  pound  to  the  lineal 
yard  heavier  than  that  ordered.  But  while  I  have  inclined 
to  think  that  the  master  has  fallen  into  an  error  upon  this 
point,  my  convictions  are  not  so  clear  as  to  justify  me  in  dis- 
turbing the  report,  after  the  careful  examination  that  he 
appears  to  have  given  to  the  subject. 

The  other  exceptions  on  the  part  of  the  complainant  are 
not  sustained. 

The  exceptions  of  both  parties  are  overruled,  and  the  re- 
port of  the  master  is  in  all  things  confirmed. 


Elizabeth  Van  Duyne  vs.  The  Executors  op  Isaac  Van 

DUYNE. 

a  testator,  by  his  will,  devised  as  follows : 

"  I  give  UDto  my  wife  Elizabeth  the  use  of  that  part  of  my  house  which  I 
now  occupy  daring  her  widowhood,  ....  and  her  full  and  com- 
Jortahle  support  during  her  tpidowhood,  to  be  provided  by  my  son  Isaac, 
as  my  executor  shall  direct." — "  I  give  unto  my  son  Isaac  .... 
that  part  of  my  farm  between  the  main  road  in  front  of  my  house  and 
the  line  of  my  son-in-law  N.  H.,  and  that  part  of  the  mountain  lot 
which  is  not  enclosed,  subject  to  the  payment  of  my  debts  and  the  support 
of  my  wife"  ^ 

Isaac,  the  son,  took  the  farm  devised  to  him  after  testator's  death,  and  the 
widow  occupied  the  part  of  the  house  devised  to  her,  and  was  supported 
by  Isaac  on  the  farm  until  his  death.  After  the  death  of  Isaac,  the 
widow  left  the  farm,  and  went  to  live  with  another  son,  who  was  the 
executor  n^med  in  the  will.  On  a  bill  filed  by  her  in  this  court  against 
the  executors  of  Isaac,  to  enforce  the  provision  made  in  her  favor  by  the 
will  of  the  teBtiU>r,  against  the  real  estate  devised  to  his  son  Isaac,  it 
was  Aeici — 
Vol.  I.  E 
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1.'  That  the  execnton  of  Isaac  could  not  set  up  as  a  defence  to  the  claim  of 
the  widow,  that  Isaac  had,  in  his  father's  lifetime,  worked  for  him  for 
several  years  after  he  was  of  age,  withoat  compensation,  except  by  the 
devise  of  the  land,  and  that,  by  reason  thereof,  the  land  cannot,  in 
equity,  be  charged  with  the  support  of  the  widow  to  an  amount  beyond 
the  value  of  her  dower. 

The  rule  is  well  settled,  that  a  man  shall  not  take  any  beneficial  interest 
under  a  will,  and  at  the  same  time  set  up  any  right  or  claim  of  his  own, 
if  otherwise  legal  and  well  founded,  which  shall  defeat  or  in  any  way 
prevent  the  full  effect  and  operation  of  every  part  of  the  will. 

2.  That  the  widow  did  not  forfeit  her  right  to  the  support  by  abandoning 
the  farm,  and  residing  elsewhere.  Her  support  was  an  absolute  charge 
upon  the  land  devised  to  her  son  without  condition  or  restriction,  and 
she  is  entitled  to  it,  whether  she  reside  on  the  farm  or  elsewhere.  In 
making  provision  for  her  support,  the  court  will  have  regard  to  all  the 
provisions  of  the  will,  and  will  make  such  allowance  as,  under  the  cir- 
cumstances, is  reasonable  and  just. 

3.  That,  if  the  widow  had  left  the  farm,  or  had  been  removed  by  the 
executor  without  justifiable  cause,  the  principle  adopted  by  this  court  in 
Sehanck  v.  Arrowtmith,  1  l^oekton  330,  that  the  land  was  to  be  charged 
only  with  such  reasonable  sum  as  would  have  supported  the  widow  if 
occupying  the  dwelling  designated  and  provided  for  her,  might  properly 
be  applied  to  this  case. 

4.  That  the  circumstances  of  this  case  rendered  the  removal  of  the  widow 
from  the  homestead  after  the  death  of  her  son  Isaac  justifiable  and  proper. 

The  amount  of  the  annual  allowance  for  the  widow's  support  was  fixed  by 
the  Chancellor  from  the  evidence  taken  in  the  cause,  unless  a  reference 
should  be  insisted  upon  by  either  of  the  parties ;  and  it  was  held  to  be 
right  that  the  complainant,  receiving  this  allowance,  should  release  all 
her  title  to  the  property,  as  a  residence,  under  the  will. 


This  cause  was  heard  on  the  bill;  answer,  and  testimony. 

T.  LUtUf  for  complainant;  in  sapport  of  the  position,  that 
a  person  taking  an  estate  under  a  will  cannot  be  held  dis- 
charged of  claims  or  encumbrances  imposed  by  the  will,  cited 
1  Jarman  386 ;  Ward  on  Legacies  186 ;  2  Storj/s  Uquity,  § 
1077,  note;  lb.  1099, 1105, 1119 ;  2  JRoper  on  Legacies  480, 
578 ;  Hyde  v.  Baidwin,  17  Pick.  308 ;  Bemington  v.  JKr- 
ziHin,  2  ScL  ^  Lef.  449-50 ;  Thomson  v.  Brown,  3  Green's 
Ch.  603. 

That  complainant  was  not  bound  to  remain  on  the  £Eurm  to 
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entitle  herself  to  the  support  provided  for  her  in  the  wilL 
StUwell  V.  Pease,  3  Green's  Ch.  74. 

Mr.  Vanattaf  for  defendants. 

That  complainant,  under  the  will,  cannot  leave  testator's 
farm,  and  claim  support  in  money.  1  Wigram  on  WiUs 
318-19 ;  Abraham  v.  Armon,  1  Bussdl  509 ;  Peck  v.  Hal- 
set/,  2  P.  Wms.  387;  Jones  v.  Hancock,  4  Daw  P.  C.  145; 
Schanck  V.  Arrowsmith,  1  Stockton  314,  329. 

The  Chancellor.  Eichard  Van  Duyne,  late  of  the  county 
of  Morris,  in  and  by  his  last  will  and  testament,  among 
other  things,  gave  and  devised  as  follows,  viz.  "  I  give  unto 
my  wife  Elizabeth  the  use  of  that  part  of  my  house  which  I 
now  occupy  during  her  widowhood,  ....  and  her 
fuU  and  comfortable  support  during  her  widowhood,  to  be 
provided  by  my  son  Isaac,  as  my  executor  shall  direct." — "  I 
give  unto  my  son  Isaac  ....  that  part  of  my  farm 
between  the  main  road  in  front  of  my  house  and  the  line  of 
my  son-in-law,  Nicholas  Hiler,  and  that  part  of  the  moun- 
tain lot  which  is  not  enclosed,  subject  to  the  payment  of  my 
debts  and  the  support  of  my  wife'' 

The  bill  is  filed  to  enforce  the  provision  thus  made  in  favor 
of  the  widow  of  the  testator  against  the  real  estate  devised 
to  his  son  Isaac.  The  testator  died  on  the  12th  of  April, 
1847.  The  widow  continued  to  live  with  her  son  Isaac,  and 
to  be  supported  by  him  until  his  death,  on  the  19th  of  May, 
1858.  On  the  23d  of  May,  she  was  removed  to  the  resi- 
dence of  her  son,  Martin  Van  Duyne,  who  was  the  sole  execu- 
tor of  the  will,  and  according  to  whose  direction  the  support 
of  the  widow  was  to  be  provided  by  Isaac.  Since  the  death 
of  Isaac,  the  complainant  has  received  nothing  from  his 
estate  for  her  support. 

The  support  of  the  widow  of  the  testator  is  made  a  charge 
upon  the  real  estate  devised  to  Isaac.  The  land  is  devised 
to  the  son,  subject  to  the  support  of  the  wife  of  the  testator 
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during  her  widowhood.  The  provisions  of  the  will  are  too 
clear  and  explicit  to  leave  room  for  doubt  or  controversy. 
She  is  entitled  to  her  support  out  of  the  land,  in  whosesoever 
hands  it  may  be. 

The  first  ground  of  objection  raissd  by  the  answer  to  the 
relief  sought  by  the  bill  is,  that  the  testator's  son  Isaac,  to 
whom  the  land  was  devised,  did  not  take  the  land  by  gift, 
but  that  he  was  a  purchaser  for  valuable  consideration.  The 
answer  does  not  deny  that  he  accepted  the  devise,  nor  that 
he  held  the  land  under  the  provisions  of  the  will,  performing 
the  conditions  thereby  imposed  upon  him  during  his  life. 
But  it  is  averred  that  the  devisee  worked  for  his  father 
several  years  after  he  was  of  age,  and  until  the  death  of  his 
father,  without  receiving  any  adequate  compensation  there- 
for, and  that,  according  to  the  defendants*  belief,  all  the 
property  devised  to  Isaac  by  his  father  was  little,  if  any 
le88  valuable  than  the  equitable  value  of  the  labor  performed 
for  his  father,  for  which  he  received  no  compensation  except 
the  aforesaid  devise  of  land ;  and  that,  by  reason  thereof,  the 
land  cannot,  in  equity,  be  charged  with  the  support  of  the 
widow  to  an  amount  beyond  the  value  of  her  dower. 

If  these  allegations  were  sustained  by  the  evidence,  they 
would  constitute  no  defence  to  the  complainant  s  bill. 

It  is  a  maxim  in  a  court  of  equity  not  to  permit  the  same 
person  to  hold  under  and  against  a  will.  Herbert  v.  TFre/i, 
7  Oranch  378. 

The  principle,  as  stated  by  Mr.  Jarman,  is,  that  he  who 
accepts  a  benefit  under  a  deed  or  will  must  adopt  the  whole 
contents  of  the  instrument,  conforming  to  all  its  provisions 
and  renouncing  every  right  inconsistent  with  it.  1  Jarman 
on  Wills  385. 

The  rule  in  equity  is  well  settled,  A  man  shall  not  take 
any  beneficial  interest  under  a  will,  dnd  at  the  same  time  set 
up  any  right  or  claim  of  his  own,  even  if  otherwise  legal  and 
well  grounded,  which  shall  defeat  or  in  any  way  prevent  the 
full  efiect  and  operation  of  every  part  of  the  will.  Hyde  v. 
Baldvnn,  17  Fiek.  308 ;  Stevenson  v.  Brown,  3  Greenes  Ch. 
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B.  503 ;  Beminffton  v.  Kirwan,  2  Sch,  S^Lef.  449 ;  2  Story's 
Eq.  Jut.,  §  1077. 

A  second  ground  of  defence  is,  that  it  was  the  intention  of 
the  testator,  Richard  Van  Duyne,  that  his  widow  should  re- 
side in  the  mansion-house  and  be  supported  upon  the  farm, 
and  that,  by  voluntarily  abandoning  the  farm,  and  residing 
elsewhere,  she  has  forfeited  her  right  to  the  support  provided 
for  her  by  the  will. 

It  is  highly  probable  that  the  testator  expected  that  his 
widow  would  continue  to  live  with  her  son  upon  the  &rm. 
Such  an  arrangement  he  would  naturally  regard  as  most 
conducive  to  the  comfort  and  happiness  of  the  widow,  and  to 
the  interest  of  all  parties  concerned.  With  a  view  to  this 
arrangement,  he  gave  her  the  use  of  a  part  of  his  mansion- 
house.  But  there  is  nothing  in  the  will  requiring  the  widow 
to  reside  upon  the  femn,  or  making  the  provision  for  her  sup- 
port depend  upon  that  contingency.  Such  a  restriction 
might  operate  virtually  to  defeat  the  provision  for  the 
widow's  support.  The  title  to  the  farm,  during  the  son's 
life  or  at  his  death,  might  pass  into  the  hands  of  strangers, 
with  whom  the  widow  could  not  reside  with  comfort  or  pro- 
priety. A  change  of  circumstances,  with  the  advance  of 
years  and  infirmities,  might  render  it  essential  to  her  decent 
and  comfortable  support  that  she  should  reside  elsewhere. 
But  whatever  might  be  the  expediency  or  inexpediency  of 
such  provision,  it  is  clear  that  the  testator  has  made  the 
support  of  the  widow  an  absolute  charge  upon  the  land  de- 
vised to  his  son  without  condition  or  restriction.  She  is 
entitled  to  her  support,  whether  she  reside  upon  the  farm  or 
elsewhere.  In  making  provision  for  her  support,  the  court 
will  have  regard  to  all  the  provisions  of  the  will,  and  will 
make  such  allowance  as,  under  the  circumstances,  is  reason- 
able and  just.    StilwM  v.  Pecwe,  3  Orem'a  Ch.  B.  76. 

In  Schanck  v.  Arrowsmith,  1  Stockt.  330,  where,  by  the 
terms  of  the  will,  a  home  was  provided  for  the  widow  on  the 
land  devised,  which  was  afterwards  destroyed  by  fire,  and 
the  devisee  of  the  land  was  ordered,  by  the  will,  there  to 
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maintain  and  support  her,  it  was  held  that  the  land  was  to 
be  charged  only  with  such  reasonable  sum  as  would  have 
supported  the  widow,  if  occupying  the  dwellings  designated 
and  provided  for  her.  The  same  principle  may  properly  be 
applied  in  the  present  case  in  ascertaining  the  amount  to  be 
allowed  to  the  widow,  if  it  appear  that  she  left  the  farm  or 
was  removed  by  the  executor  without  justifiable  cause. 

Upon  a  careful  examination  of  the  voluminous  evidence  in 
the  case,  I  think  the  removal  of  the  complainant  from  the 
homestead  after  the  death  of  her  son  Isaac  was  justifiable 
and  proper.  She  was  aged  and  infirm.  Her  situation  de- 
manded that  considerate  care  and  attention  which  kindness 
and  affection  alone  would  prompt  and  render.  It  was  emi- 
nently proper  that  her  home  should  be  with  one  of  her 
children.  No  stranger  could  be  expected  to  render  those 
services  which  would  render  her  declining  years  comfortable. 
So  long  as  her  son  Isaac  lived,  it  was  natural  that  she  should 
have  preferred  to  remain  with  him,  even  at  the  expense  of 
personal  inconvenience  and  occasional  neglect  and  inatten- 
tion to  her  wants.  After  his  death,  there  were  the  strongest 
reasons  for  her  removal.  The  clearest  evidence  of  its  pro- 
priety is  furnished  by  her  own  solicitude,  under  the  weight 
of  years  and  infirmity,  to  leave  the  home  where  she  ha<l 
long  lived,  and  to  which  she  must  naturally  have  felt  a  strong 
attachment.  No  provision  whatever  had  been  made  by 
Isaac's  will  for  her  support,  and  no  directions  given  for  her 
comfort  or  well  being.  The  relations  subsisting  between  her- 
self and  her  daughter-in-law  were  not  friendly,  and  cer- 
tainly not  of  a  character  to  insure  thosa  attentions  which  are 
essential  to  the  comfort  of  the  aged  and  infirm.  The  changes 
which  occurred  in  the  family  soon  after  the  death  of  the  son, 
by  the  marriage  of  his  widow  and  both  his  daughters,  would 
have  rendered  a  removal  of  the  complainant  necessary,  if  it 
had  not  been  made  immediately  after  her  son's  death. 

I  find  nothing  in  the  evidence  to  warrant  the  conclusion 
that  the  complainant  was  removed  to  the  house  of  her  son 
Martin  from  any  unworthy  or  interested  motive  upon  hi^ 
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part.  From  the  trust  reposed  in  liim  by  the  will  of  his 
&ther,  as  well  as  &om  his  relation  to  the  complainant,  both 
duty  and  affection  demanded  that  he  should  see  that  his 
mother  was  furnished  a  full  and  comfortable  support,  as  di- 
rected by  the  will.  No  place  was  more  appropriate  for  her 
residence  than  his  own  home.  Her  other  children  were  un- 
able or  unwilling  to  open  their  houses  for  her  accommodation. 
It  is  not  probable  that  any  interested  or  pecuniary  motive 
could,  under  the  circumstances,  have  prompted  the  course 
which  was  adopted.  However  this  may  be,  it  cannot  affect 
the  complainant's  right  to  recover  the  provision  made  for  her 
support. 

The  complainant  is  entitled  to  her  support  out  of  the  land 
devised  by  her  husband  to  her  son  Isaac,  and,  if  necessary, 
to  have  the  land  sold  for  that  purpose.  The  defendants  will 
be  decreed  to  pay  the  amount  already  accrued,  and  to  pro- 
vide for  the  complainant's  future  support  by  quarterly  pay- 
ments. 

Much  evidence  has  already  been  taken  to  show  the  value 
of  the  provision  made  for  the  complainant,  and  the  amount 
to  which  she  is  equitably  entitled  for  her  support.  It  is  not 
probable  that  further  evidence  will  furnish  any  additional 
aid  in  determining  the  matter,  or  that  any  advantage  will  be 
derived  from  a  reference.  I  think  one  hundred  and  twenty- 
five  dollars  a  year  for  the  first  year  after  the  removal  of  the 
complainant,  and  one  hundred  and  fifty  dollars  a  year  since 
that  time,  in  view  of  all  the  evidence  under  the  peculiar  cir- 
cumstances of  the  case,  will  be  a  proper  allowance  for  the 
widow's  support.  Circumstances  may  render  a  change  of 
this  allowance  necessary,  and  leave  will  be  given  to  either 
party,  if  desired,  to  make  application  for  that  purpose.  It 
wiU  be  right  that  the  complainant,  receiving  this  allowance, 
should  release  all  her  title  to  the  property  as  a  residence 
under  the  will. 

This  suggestion,  as  to  the  proper  amount  of  the  allowance 
to  be  made  to  the  complainant,  is  made  in  view  of  the  evi- 
dence already  taken,  in  the  hope  of  saving  the  parties  fur- 
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ther  expense  and  litigation.  If,  however,  it  is  deemed  neces- 
sary, by  either  party,  that  further  evidence  should  be  taken, 
a  reference  will  be  ordered,  unless  the  parties  can,  by  con- 
sent, agree  upon  the  amount  and  terms  of  payment. 


Dolman  vs.  Cook  and  others. 


In  »  sait  for  Uie  forecloBure  of  a  mortgage,  in  which  usury  is  set  up  as  a 
defence,  and  it  appears  that  the  parties  to  the  mortgage  both  resided  in 
another  state,  and  that  the  negotiations  were  conducted,  and  the  contract 
made  there,  the  validity  of  the  mortgage  must  be  decided  according  to 
the  laws  of  that  state.  The  fact,  that  the  land  which  was  the  subject  of 
the  contract  is  in  this  state,  will  not  affect  the  question. 

When  the  answer  alleges  generally  that  the  contract  was  in  violation  of 
the  statutes  against  usury,  in  the  absence  of  a  more  specific  allegation 
and  of  any  statement  of  the  place  where  the  contract  was  made,  it  must 
be  intended  that  the  defence  is  that  the  contract  is  in  violation  of  the 
statutes  of  this  state,  and  to  that  objection  alone  the  defence  must  be  in 
strictness  limited.  If  the  defence  relied  on  is  that  the  contract  was  U8u< 
rious  by  the  laws  of  another  state,  it  is  incumbent  on  the  defendant  dis- 
tinctly to  aver  it  in  his  answer  and  to  sustain  it  by  his  evidence. 

The  Pennsylvania  statute  against  usury  discussed. 

The  purchaser  of  an  equity  of  redemption  in  premises  covered  by  a  usuri- 
ous mortgage,  who  purchases  subject  to  the  lien  of  the  mortgage,  cannot 
set  up  usury  as  a  defence  to  the  encumbrance. 

In  a  suit  for  tiie  foreclosure  of  a  mortgage,  when  the  complainant  claims 
title  to  it  by  assignment  from  one  P.  M.,  who  was  next  of  kin  of  a  de- 
ceased testator,  and  to  whom  the  mor^^age  had  been  assigned  by  one  of 
the  executors  of  the  testator  in  pursuance  of  a  judgment  of  the  Orphans 
Court  of  Pennsylvania,  by  which  the  residue  of  the  estate  of  testator 
was  decreed  to  belong  to  P.  M.,  in  consequence  of  the  invalidity  of  the 
residuary  bequest  thereof  in  the  testator*s  will,  it  was  held — 

That  the  mortgagor  could  not  avoid  the  payment  of  his  debt  to  the  com- 
plainant, or  impeach  his  title  to  the  mortgage  by  showing  that  the  judg- 
ment, in  pursuance  of  which  it  had  been  assigned  by  the  executor  to 
P.  M.,  was  fraudulently  obtained  by  collusion  between  P.  M.  and  the 
executor  who  assigned  it,  and  the  counsel  of  the  estate.  The  legal  title 
to  the  securities  was  in  the  executor,  by  whom  it  was  transferred  to  the 
complainant.  The  mortgagor,  having  paid  the  debt  to  the  legal  holder 
of  the  mortgage,  is  not  responsible  for  the  faithful  adminiitration  of  the 
assets  or  the  due  appropriation  of  the  funds. 

In  taking  the  account  of  the  amount  due  upon  the  mortgage,  the  mort- 
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gagor  was  not  allowed  the  amount  of  taxes  paid  by  him  for  landn 
covered  by  the  mortgage  when  the  holder  of  Uie  mortgage  was  not  a 
resident  of  this  state. 

The  act  of  1854,  by  which  bonds  and  mortgages  are  made  liable  to  taxa- 
tion, does  not  include  the  bonds,  mortgages,  stocks;  or  other  choses  in  ac- 
tion of  persons  who  are  not  inhabitants  of  this  state. 

When  the  holder  of  a  mortgage  dies,  having  made  a  will  and  appointed 
the  mortgagor  one  of  his  executors,  and  on  a  settlement  of  the  separate 
account  of  such  executor,  a  balance  is  found  due  him  from  the  estate, 
such  balance  cannot  be  set-off  in  a  suit  to  foreclose  the  mortgage  against 
the  amount  due  on  the  mortgage.        '~ 

The  proceeding  for  the  foreclosure  of  the  mortgage  is  in  rem,  and  not 
against  the  person  of  the  debtor — the  principles  of  set-off  do  not  apply. 

Nothing  can  be  set  up  by  way  of  satisfaction  of  the  mortgage,  in  whole  or 
in  part,  except  payment.  There  must  either  have  been  a  direct  payment 
of  a  part  of  the  debt,  or  an  agreement  that  the  sum  proposed  to  be 
set-off  should  be  received  and  credited  as  payment. 

It  is  doubtful  if  the  right  of  an  executor  to  retain  out  of  the  funds  in  his 
hands,  or  from  the  amount  of  a  debt  due  by  him  to  the  estate,  sufficient 
to  satisfy  his  claim  against  the  estate,  either  for  a  debt  due  from  the  tes- 
tator in  his  lifetime  or  for  his  expenses  and  commissions  in  settling  the 
estate,  will  be  recognised  in  equity  upon  a  bill  for  foreclosure  against 
the  executor,  when  it  would  operate  simply  as  a  set-off.  It  seems  that  it 
will  be  allowed  only  when  the  accounts  of  the  executor  are  before  the 
court,  either  on  appeal  or  by  original  bill  filed  for  the  purpose  of  having 
a  settlement  of  the  account. 

The  remedy  of  an  executor  by  retainer  is  limited.  He  can  retain  for  his 
own  debt  only  in  preference  to  creditors  of  equal  degree.  He  cannot, 
in  case  of  a  deficiency  of  assets,  retain  his  own  debt  in  preference  to 
creditors  having  preferred  claims,  nor  in  such  case  can  he  retain  his  en- 
tire debt  to  the  exclusion  of  other  debts  of  equal  degree. 

How  is  this  court  upon  a  foreclosure  bill  to  investigate  and  settle  questions 
of  this  character — query  f 

The  fiwjts  sufficiently  appear  in  the  opinion  of  the  Chan- 
cellor. 

Mr,  DepvLC,  for  complainant,  cited,  on  the  question  of 
usury  under  the  laws  of  Pennsylvania,  Wycoffy.  Lovghead^ 
2  LaU.  92;  Turner  v.  Calvert,  12  Serg.  4-  i2.  46;  Bristle  v. 
Mehaffie,  7  Sdrris  117. 

That  the  contract  having  been  made  in  Pennsylvania,  the 
question  of  usury  must  be  decided  by  the  laws  of  that  state. 
Variekv.  Crane,  3  Green! a  Ch.  128;  OothealY,£lydenJmrg, 
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1  HaUt  Ch.  17;  S.  C.  on  Appeal,  1  HdUt  Ch.  631;  De 
Wolfy.  Johnson,  10  Wheat  367. 

That  when  the  pleading  alleges  a  contract  to  have  been 
made  in  violation  of  the  statute  against  usury,  the  defence, 
in  the  absence  of  a  specific  designation,  is  confined  to  the 
statute  of  this  state,  and  the  party  setting  up  the  defence 
cannot  defend  himself  under  the  statutes  of  another  state. 
Bennington  Iron  Co.  v.  Rutherford,  3  Harr,  467 ;  Ourtia  v. 
Masten  et  al,,  11  Paige  16. 

That  when  a  statute  of  another  state  does  not  avoid  the 
contract  for  usury,  but  only  imposes  a  penalty,  such  penalty 
will  not  avail  to  avoid  the  contract  in  this  state.  Philadel- 
phia Loan  Co.  v.  Towner,  13  Conn.  249 ;  Gale  v.  Eastwan, 
7  Mete.  14 ;  Watreas  v.  Pi^ce,  32  N.  Hamp.  660 ;  Sherman 
V.  Gaidt,  4  Gilman  521. 

That  a  defendant,  having  purchased  the  mortgaged  premi- 
ses subject  to  a  mortgage,  cannot  set  up  usury  as  a  defence 
to  the  mortgage.  Brolasky  v.  Miller,  1  Stock.  814 ;  Vroom 
V.  Ditmara,  4  Paige  627. 

That  to  avoid  a  contract  for  usury,  there  must  be  either  an 
open  violation  of  the  statute,  or  some  device  in  fraud  of  it 
Bank  of  U.  S.  v.  Peters,  9  Pet.  379 ;  Lloyd  v.  Scott,  4  Pet.  206. 

That  the  balance  due  the  executor  on  settlement  of  his 
accounts  cannot  be  set-off  against  a  mortgage.  Admra  of 
White  V.  WiUiamSj  2  Green's  Ch.  376 ;  Henderson  v.  Ander- 
son, 2  Halst.  Ch.  394. 

Mr.  Vanatta,  for  defendants. 

The  right  of  retainer  is  recognised  in  equity.  JSx  parte 
Mason,  5  Binn.  167. 

The  contract  between  Wilhelm  and  Miller  is  illegal.  1 
Story  on  Con.,  §  46 ;  1  Parsons  on  Con.  380. 

The  complainant's  mortgage  was  void  by  the  laws  of 
Pennsylvania.    DurUop's  Dig.  76. 

When  an  act  of  the  legislature  prohibits  the  doing  of  a 
thing  with  or  without  a  penalty,  a  contract  made  in  contra- 


Digitized  by 


Google 


OCTOBER  TERM,  1861.  59 

DoIm»n  V.  Cook. 

vention  of  the  act  is  void.  Sharp  v.  Teeae,  4  HaUt  352 ;  1 
Parsons  on  Con,  381-2;  Seideniender  et  al.  v.  Charles* 
Adm'r,  4  Sergt.  ^  B.  159;  Mitchell  v.  Smith,  1  Binn.  118. 

He  also  cited,  on  the  question  of  usury  under  the  laws  of 
Pennsylvania,  Wyooff  v.  Lottghead,  2  Doll.  92 ;  Turner  v. 
Calvert,  12  Serg.  ^  i2.  46 ;  Creed  v.  Stevens,  4  WhaH.  223 ; 
Kirkpatrick  v.  Houston,  4  TTatt*  ^  S.  115 ;  Za?7i&  v.  Linda- 
Uy,  4  76.  452;  Chamberlain  v.  McClery,  8  TFote*  4-  /J.  31. 

The  exceptions  are  numerous  to  the  rule,  that  our  courts 
will  follow  the  decisions  of  another  state.  Story  on  Conf.  of 
Laws,  §  306. 

Mr.  Beadey,  for  complainant,  in  reply,  cited  2  HiUiard  cm 
Mart.  168 ;  1  SUyry^s  JEq.  Jur.,  §  633. 

The  Chancellor.  The  complainant  has  exhibited  two 
bills  in  this  court  for  the  foreclosure  of  two  mortgages,  given 
by  Silas  C.  Cook  and  wife  to  Peter  Miller,  and  transferred 
to  the  complainant  by  assignment. 

The  first  mortgage,  in  point  of  time,  bears  date  on  the 
twenty-third  of  Aprils  1843,  and  was  given  to  secure  the 
payment  of  three  thousand  dollars,  on  the  first  of  April, 
1846,  with  lawful  interest  thereon  annually.  This  mortgage 
is  upon  a  farm  in  the  township  of  Independence,  in  the 
county  of  Warren. 

The  second  mortgage  bears  date  on  the  nineteenth  of 
April,  1844,  and  was  given  to  secure  the  payment  of  eight 
thousand  three  hundred  and  twenty-five  dollars  on  the  first 
of  April,  1855,  with  lawful  interest.  This  mortgage  is  upon 
lands  in  the  township  of  Greenwich,  formerly  owned  by 
Martin  Hulsizer,  and  is  designated  as  the  (Greenwich  mort- 


The  questions  in  both  causes  are  to  some  extent  identical. 
The  same  evidence  has  been  taken  and  used  by  consent  in 
both  causes,  and  they  have  been  argued  together  as  one 
cause. 

There  is  no  dispute  as  to  the  due  execution  of  either  of 
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the  mortgages.  All  the  issues  raised  by  the  answers,  and 
discussed  upon  the  argument,  with  a  single  exception,  apply 
to  the  Greenwich  mortgage.  These  cover  nearly  the  entire 
ground  of  controversy,  and  will  be  first  considered. 

1.  The  first  objection  to  the  validity  of  the  Greenwich 
mortgage  is,  that  it  was  procured  by  fraud  and  duress.  This 
point  was  not  pressed  by  counsel  upon  the  argument,  and  it 
appears  to  be  entirely  unsupported  by  the  evidence,  assuming 
the  whole  testimony  offered  in  its  support  to  be  strictly  true. 
The  charge  rests  entirely  upon  the  statements  of  the  mort- 
gagor; and  from  tha  import inc3  that  he  evidently  attaches  to 
it,  and  the  great  minutaness  of  detail  into  which  he  has  en- 
tered regarding  it,  it  may  be  proper  to  notice  its  real  char- 
acter. In  the  spring  of  1844,  the  premises  described  in  the 
mortgage,  together  with  other  real  estata,  were  sold  by 
virtue  of  a  writ  o{  fieri  facias  issued  out  of  this  court  for  the 
sale  of  certain  mortgaged  premises  owned  by  Martin  Hul- 
sizer.  Silas  C.  Cook,  the  mortgagor,  and  Peter  Miller,  the 
mortgagee,  had  each  a  claim  against  the  property,  the  claim 
of  Miller  amounting  to  five  hundred  dollars,  and  being  last 
in  order  of  priority.  Before  the  sale,  Cook,  being  desirous 
of  protecting  himself,  applied  to  Miller  for  a  loan  of  money 
to  enable  him  to  purchase  the  property,  if  necessary  to  secure 
his  debt.  Miller  agreed  to  make  the  loan,  if  Cook  would 
secure  Miller's  claim  also.  At  a  sale  of  part  of  the  property 
enough  was  realized  to  secure  Cook  s  claim,  and  the  sale  of 
the  residue  was  adjourned.  Cook  thereupon  apprized  Miller 
that  he  did  not  want  the  money,  as  he  had  no  motive  to  pur- 
chase, his  claim  being  secure.  Miller,  however,  insisted  that 
Cook  had  agreed  to  purchase  the  property  and  take  the  loan ; 
that  the  money  for  the  purpose  had  been  raised,  and  that 
Cook  should  purchase  and  secure  Miller's  claim  also.  Cook 
did  purchase,  for  seven  thousand  eight  hundred  and  twenty- 
five  dollars,  on  the  tenth  of  April,  1844.  Finding  the 
premises  very  much  out  of  repair,  and  having  offers  for  the 
property  at  the  same  price  which  he  bid  at  the  sheriff  s  sale. 
Cook  desired  to  sell,  but  was  dissuaded  by  Miller,  who  pro- 
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mifled  to  fiirnisli  money  to  make  the  neoessaxy  repairs  if 
Cook  would  take  the  title.  Thereupon  Cook  accepted  the 
sheriff's  deed,  received  the  purchase  money,  seven  thousand 
eight  hundred  and  twenty-five  dollars,  from  Miller,  and  gave 
him  the  mortgage  in  question  for  eight  thousand  three  hun- 
dred and  twenty-five  dollars,  including  the  purchase  money 
and  Miller's  debt  of  five  hundred  dollars.  Miller  afterwards 
refused  to  furnish  money  to  make  the  repairs,  or  to  take  the 
property  off  of  Cook's  hands.  Cook  testifies  that  Miller  was 
a  man  of  wealth  and  influence;  that  he  had  previously 
loaned  him  three  thousand  dollars ;  that  he  had  aided  CookV 
son  in  business,  and  that  it  was  his  fear  f  offending  Miller, 
and  Miller's  assurance  that  he  would  furnic  the  means  to 
repair  the  property,  that  induced  him  to  tane  the  deed  in 
his  own  name,  and  to  give  the  mortgage.  This  is  the  sub- 
stance of  the  charge  of  obtaining  it  •  f  ^rtgage  by  fraud  and 
duress,  and  substantially  quite  as  su  as  it  is  proved  by 
the  witness  himself.  It  shows,  assuming  it  all  to  be  strictly 
true,  that  Cook  deemed  it  to  be  his  interest  to  take  the  deed 
and  give  the  mortgage  rather  than  incur  the  risk  of  offend- 
ing a  wealthy  and  influential  friend,  w  »  might  prove  highly 
serviceable  to  the  mortgagor  and  his  fan»ily ;  and  that  the 
promise  of  the  friend  to  furnish  the  necessary  means  for 
making  repairs  was  not  performed.  The  title  was  taken  in 
Cook's  name,  the  mortgage  was  given  to  Miller,  and  they 
have  so  remained  till  this  day.  There  was  neither  fraud  or 
duress  which  could  impair  the  title  either  of  the  mortgagor 
or  mortgagee. 

2.  The  second  ground  of  defence  is,  that  giving  the  mort- 
gage for  five  hundred  dollars  more  than  was  loaned,  in  ordei' 
to  secure  Miller's  debt  against  Hulsizer,  was  a  shift  or  de- 
vice to  take  more  than  six  per  cent,  per  annum  for  the  loan 
of  the  money,  and  rendered  the  mortgage  usurious  and  void. 

At  the  time  of  the  transaction  the  mortgagor  and  mort- 
gagee both  resided  at  Easton,  in  the  state  of  Pennsylvania. 
The  contract  was  made  there.  All  the  negotiations  were 
conducted  there.    That  was  the  place  of  the  contract,  and 

Vol.  I.  F 


Digitized  by 


Google 


62  CASES  IN  CHANCEBT; 

Dolman  v.  Cook. 

its  validity  moat  be  decided  according  to  the  laws  of  that 
state.  The  fact  that  the  land  which  was  the  subject  of  the 
contract  is  in  this  state  will  not  affect  the  question.  Varick 
V.  Crane,  3  Green's  Ch.  5.  128;  Ootheal  v.  Blydmbwg,  1 
Haht  Ch.  JB.  17,  631 ;  De  Wolfy,  Johnson,  10  Wheat.  367. 

The  answer  alleges  generally  that  the  contract  was  in 
violation  of  the  statutes  against  usury.  In  the  absence  of  a 
more  specific  allegation,  and  of  any  statement  of  the  place 
where  the  contract  was  made,  it  must  be  intended  that  the 
defence  is,  that  the  contract  is  in  violation  of  the  statutes  of 
this  state,  and  to  that  objection  alone  the  defence  must  be  in 
strictness  limited.  Bennington  Iron  Co.  v.  Butherford,  3 
Harr.  467. 

If  the  defence  relied  on  is  that  the  contract  is  usurious  by 
the  laws  of  Pennsylvania,  it  was  incumbent  on  the  defendant 
distinctly  to  aver  it-  in  his  answer  and  to  sustain  it  by  his 
evidence.  Curtis  v.  Masten,  11  Paige  16 ;  Cotheal  v.  Bly- 
denburg,  1  Halst  Ch.  B.  19. 

But  the  transaction  was  not  usurious  under  the  laws  of 
Pennsylvania,  admitting  that  defence  to  be  admissible  under 
the  pleading.  No  part  of  the  five  hundred  dollars,  for  which 
the  bond  was  given  over  and  above  the  amount  loaned,  was 
ever  paid  or  demanded.  There  is  an  endorsement  upon  the 
bond,  signed  by  the  obligee,  as  follows :  "  There  is  to  be  de- 
ducted from  this  bond  five  hundred  dollars,  being  the  amount 
of  mortgage  or  debt  on  Martin  Hulsizer's  mill  property  due 
to  me,  the  pajrment  of  which  was  assumed  by  Doct.  Silas  C. 
Cook,  and  now,  April  3d,  1846,  have  received  the  interest  for 
two  years  on  $7825,  which  will  be  the  amount  of  the  within 
bond  after  the  deduction  of  the  above." 

The  motive  with  which  the  endorsement  was  made  is  im- 
material. There  is  no  pretence  that  any  part  of  the  princi- 
pal or  interest  of  the  five  hundred  dollars  was  ever  paid. 

The  statute  of  Pennsylvania  against  usury,  which  was  in 
force  at  the  date  of  this  mortgage,  does  not  declare  the  con- 
tract void.  It  enacts  that  interest  above  the  rate  of  six  per 
cent  shall  not  be  taken,  and  that  a  person  offending  against 
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the  statute  shaU,  on  conviction,  foirfeU  the  money  lent.  Act 
of  2d  March,  1723,  Dunlop's  Law9  {2d  ed,)  76. 

The  contract  is  not  void,  and  the  plaintiff  is  entitled  to  re- 
cover the  sum  actually  lent,  with  lawful  interest.  2  Doll.  92, 
Wyckoff  V.  lAmghead  ;  12  S^rg.  ^  B.  46,  Turner  v.  Calvert  ; 
4  Wharton  223,  Creed  v.  Stevens. 

Until  the  lender  has  received  more  than  legal  interest  for 
the  sum  actually  advanoed,  the  offence  of  usury  is  not  con- 
summated. 4  Watts  4*  Serg.  115,  IRrkpatrick  v.  Houston; 
7  Harris  117,  Bristle  v.  Mehaffie. 

If  the  money  had  been  received,  and  the  usury  consum- 
mated, the  forfeiture  could  not  be  enforced  in  this  state. 
That  can  only  be  upon  conviction  under  the  laws  of  Pennsyl- 
vania. Bhiladdphia  Loan  Co,  v.  Towrher,  13  Conn,  249; 
Wurman  v.  Grosset,  4  Oilman  521;  Oale  v.  Eastman^  7 
Mete.  14. 

Even  if  the  contract  were  usurious,  and  the  &ct  were  es- 
tablished by  the  evidence,  it  does  not  lie  in  the  mouth  of 
John  S.  Cook  to  raise  the  objection.  He  purchased  the  pro- 
perty subject  to  the  mortgage.  Its  validity  was  recognised, 
and  the  usury  waived  by  the  mortgagor  at  the  time  of  the 
conveyance.  The  purchaser  of  the  mere  equity  of  redemption 
in  premises  covered  by  a  usurious  mortgage,  who  purchases 
subject  to  the  lien  of  the  mortgage,  cannot  set  up  usury  as  a 
defence  to  the  encumbrance.  Brolasky  v.  Miller,  1  Stock. 
814 ;  Vroom  v.  Ditmas,  4  Paige  527. 

The  mortgagor  defends  only  in  the  name  of  his  wife,  to 
protect  her  interest.  The  defence  of  usury  is  not  raised  to 
protect  his  interest.  The  title  of  the  mortgagor  is  in  John 
S.  Cook,  by  whom  alone  the  defence  is  relied  on. 

Whether,  upon  the  case  made  by  the  evidence,  the  trans- 
action constituted  a  corrupt  agreement  to  take  a  higher  rate 
of  interest  than  is  allowed  by  the  laws  of  this  state,  supposing 
the  contract  to  have  been  made  here,  may  well  be  doubted. 
It  \A  obvious  that  the  transaction  may  admit  of  a  very  dif- 
ferent interpretation.  It  is  clear  that  the  defence  of  usury 
is  not  sustained. 
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3.  It  is  objected  that  the  complainant  has  no  valid  title  to 
the  mortgages,  the  assignment  being  illegal  and  inefficacious. 

The  assignment  was  executed  by  Samuel  Wilhelm,  one  of 
the  executors  of  the  will  in  Pennsylvania,  and  the  sole  acting 
executor  in  this  state.  The  will  was  admitted  to  probate, 
and  letters  testamentary  granted  to  Wilhelm,  under  the  pro- 
visions of  the  statute,  by  the  surrogate  of  the  county  of  War- 
ren. The  assignment  is  executed  with  legal  formality  by  a 
party  competent  to  execute  it.  The  objection  is,  that  the 
assignment  was  made  upon  an  illegal  consideration  and  in 
execution  of  a  corrupt  agreement. 

The  facts  relied  upon  to  constitute  this  defence  are  briefly 
these :  On  the  third  of  March,  1847,  Peter  Miller,  the  testa- 
tor, having  his  domicil  at  Easton,  in  the  state  of  Pennsyl- 
vania, died  testate  without  issue,  leaving  a  large  real  and 
personal  estate.  By  his  will,  he  devised  the  residue  of  his 
estate,  real  .and  personal,  in  trust  for  charitable  uses,  and 
appointed  five  executors,  including  Samuel  Wilhelm  and 
Silas  C.  Cook,  the  mortgagor.  Wilhelm  was  also  designated 
as  trustee  to  receive  and  collect  all  moneys  due  or  to  become 
due  on  account  of  the  estate,  and  to  execute  certain  duties 
connected  with  the  trust.  All  the  executors  proved  the  will, 
and  employed  counsel  for  the  estate.  Soon  after  the  testa- 
tor's death,  Wilhelm  employed  an  agent  to  discover  and  pro- 
duce the  heir-at-law  of  the  testator.  Peter  Miller,  of  Ohio, 
claiming  to  be  a  nephew  and  heir-at-law  of  the  testator,  ap- 
peared as  claimant  for  the  estate.  Thereupon  an  agreement, 
bearing  date  on  the  eighteenth  of  February,  1848,  was  en- 
tered into  between  Wilhelm  and  Miller,  by  which  they 
agreed,  in  case  the  disposition  of  the  residue  of  the  estate  by 
the  will  should  be  declared  invalid,  to  divide  the  residuary 
estate  equally  between  them.  They  also  agreed  to  employ 
the  counsel  of  the  executors  to  contest  the  validity  of  the 
devise,  and  to  pay  them  twenty  per  cent,  on  the  total 
amount  of  the  real  and  personal  estate  which  might  be  re- 
covered for  the  heir-at-law.  These  arrangements  were  se- 
cretly made  by  Wilhelm,  while  acting  as  executor,  controU- 
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ing  the  funds,  and  professing  to  co-operate  with  the  other 
executors  in  support  of  the  will.  In  pursuance  of  the  ar- 
rangement, an  ejectment  was  brought  in  the  Court  of  Com- 
mon Pleas  of  Northampton  county,  in  the  name  of  Peter 
Miller,  for  the  recovery  of  part  of  the  real  estate  of  the  tes- 
tator included  in  the  residuary  devise  of  the  will. 

The  suit  was  defended  by  Wilhelm  and  the  other  execu- 
tors. The  plaintiff  recovered.  On  writ  of  error,  the  Su- 
preme Court  of  Pennsylvania  affirmed  the  judgment  of  the 
court  below,  declaring  the  residuary  devise  and  bequest  to 
be  void,  and  Peter  Miller,  the  plaintiff,  entitled  to  recover  as 
heir-at-law  of  the  testator.  This  case  is  reported  in  the 
name  of  HiUyard  v.  Miller,  10  Barr.  326. 

The  title  of  Miller,  as  heir-at-law  of  the  testator,  being 
thus  established,  he  presented  his  petition  to  the  Orphans 
Court  for  a  citation  to  the  executors  to  account. 

Wilhelm,  having  exhibited  his  separate  account  as  execu- 
tor, and  having  also  exhibited  to  the  court  of  Common  Pleas 
his  account  touching  the  real  estate  as  trustee  under  the 
will,  the  accounts  were  referred  to  auditors,  by  whom  they 
were  restated  and  reported. 

The  auditors  reported  that  the  agreement  between  Wil- 
helm and  Miller,  of  the  eighteenth  of  February,  1848,  was 
obtained  by  fraud,  imposition,  and  undue  advantage  of  the 
heir-at-law.  They  distributed  the  balance  in  both  accounts, 
four-fifths  to  Alexander  Miller,  the  administrator  of  Peter 
Miller,  of  Ohio,  (who  died  subsequent  to  the  agreement  with 
Wilhelm)  and  one-fifth  to  the  counsel.  The  court  confirmed 
the  report,  so  far  as  it  resettled  the  accounts  of  Wilhelm  as 
executor  and  trustee,  but  set  aside  so  much  of  the  same  as 
rejected  his  claim  to  share  in  the  distribution.  From  these 
decrees  both  parties  appealed  to  the  Supreme  Court,  by  whom 
the  decrfd  in  each  case  was  reversed,  so  far  as  it  admitted 
Wilhelm  to  a  distributive  share  of  the  personal  estate  of  the 
testator,  and  was  affirmed  as  to  all  else  therein  contained ; 
and  the  record  was  remanded,  that  distribution  might  pro- 
ceed according  to  law.    The  case,  in  all  its  phases,  will  be 
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found  in  the  name  of  Miller  a  appeals  and  Wilhelm's  appeals, 
30  Pmn.  St.  It.  478. 

Upon  a  compromise  of  the  controversy,  subsequently  made 
between  Alexander  Miller,  administrator  of  Peter  Miller,  of 
Ohio,  and  Wilhelm,  it  was  agreed  that  Wilhelm  should  pay, 
in  satisfaction  of  the  amounts  due  upon  his  accounts  as  ex- 
ecutor and  trustee,  fifty-nine  thousand  dollars,  and  should 
also  transfer  to  Miller  the  Greenwich  mortgage  now  in  con- 
troversy. The  Independence  mortgage,  for  three  thousand 
dollars,  was  also  agreed  to  be  taken  by  Miller,  under  the 
arrangement,  as  a  part  of  the  fifty-nine  thousand  dollars.  In 
pursuance  of  this  agreement,  the  assignments  were  made  to 
Miller,  and  by  Miller  to  the  complainant.  It  is  difficult  to 
perceive  what  there  is  in  the  history  of  this  controversy  that 
can  render  the  consideration  of  the  contract  illegal  or  the 
assignments  invalid.  Conceding  all  that  is  alleged  by  the 
defendant  against  the  good  faith  of  the  executor,  and  of 
counsel  in  the  conduct  of  the  suit,  how  does  it  affect  the  re- 
sult of  the  controversy  or  the  obligation  of  the  defendant  to 
pay  his  honest  debte  to  the  estate  ?  Conceding  that  under 
other  auspices  the  result  of  the  controversy  might  possibly 
have  been  different,  it  is  undeniable  that,  by  the  judgment 
of  a  court  of  competent  jurisdiction,  the  residuary  devise  in 
the  will  has  been  adjudged  to  be  inoperative,  and  the  title  of 
Peter  Miller,  of  Ohio,  as  the  heir-at-law  and  next  of  kin  of 
the  testator,  to  the  real  and  personal  estate  included  in  the 
residuary  disposition  of  the  will  has  been  established.  The 
assignment  of  these  mortgages  has  been  made  in  the  exercise 
of  rights  recognised  and  established  by  those  judgments. 
The  invalidity  of  the  will  and  the  title  of  Miller  are  res  adju- 
dicata.  Admit  that  these  questions  may  possibly  be  agi- 
tated in  another  form  by  other  parties,  how  can  that  affect 
the  distribution  of  property  made  under  a  decree  of  the 
Orphans  Court,  the  bona  fides  of  the  assignment,  or  the 
power  of  the  executor  to  make  it?  The  legal  titles  to  the 
securities  was  in  the  executor,  by  whom  the  title  was  trans- 
ferred to  the  complainant.    Having  paid  the  debt  to  the 
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legal  holder  of  the  mortgage,  the  mortgagor  is  not  responsi- 
ble for  the  faithful  administration  of  the  assets  or  the  due 
appropriation  of  the  funds.  There  is  no  charge  against  him 
for  neglect  of  duty  or  abuse  of  trust  as  executor;  and  if 
there  was,  it  could  constitute  no  ground  for  refusing  to  pay 
his  debts  to  the  estate. 

4.  It  is  claimed  that,  in  taking  the  account  of  the  amount 
due  upon  the  mortgage,  the  defendants  shall  be  allowed  the 
amount  of  taxes  which  have  been  paid  by  the  mortgagor,  or 
his  assigns,  for  the  lands  covered  by  the  mortgage,  charge- 
able against  the  mortgage  debt  since  the  interest  of  mort- 
gagees have  been  taxable  in  this  state. 

The  act  of  1854,  by  which  bonds  and  mortgages  and  other 
personal  property  are  made  liable  to  taxation,  does  not  in- 
clude the  bonds,  mortgages,  stocks,  or  other  choses  in  action 
of  persons  who  are  not  inhabitants  of  this  state.  The  mort- 
gage, at  the  time  of  the  passage  of  the  act,  and  ever  since, 
has  been  held  by  persons  not  inhabitants  of  this  state,  and  is 
therefore  not  liable  to  taxation. 

The  statute  directs  that,  when  the  mortgagor  does  not 
reside  in  the  same  township  where  the  mortgaged  premises 
lie,  the  tax  on  the  money  secured  by  the  mortgage  shall  be 
assessed  against  and  paid  by  the  mortgagor  in  the  township 
where  the  lands  lie,  and  the  receipt  of  the  collector  shall  be 
a  legal  payment  for  so  much  of  the  interest  of  said  mortgage, 
and  be  allowed,  and  deducted  therefrom,  by  the  mortgagee. 
The  bill  contains  no  averment  that  these  requirements  of  the 
statute  have  been  complied  with,  and  does  not  show  that  the 
mortgagee,  or  his  assignee,  if  he  were  an  inhabitant  of  this 
state,  would  be  legally  liable  for  the  taxes. 

5.  Upon  the  final  settlement  of  the  separate  account  of 
Silas  C.  Cook,  the  mortgagor,  as  one  of  the  executors  of 
Peter  Miller,  in  the  Orphans  Court  of  Northampton  county, 
there  was  found  a  balance  due  him  of  two  thousand  three 
hundred  and  forty-four  dollars  and  twenty  cents,  which  was 
allowed  and  confirmed  by  the  court  on  the  twenty-third  of 
January,  1852.    This  balance,  with  the  interest  thereon,  the 
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defendant  asks  to  set  off  against  the  amount  found  due  upon 
the  mortgage  for  three  thousand  dollars  upon  the  farm  in 
Independence.  Admitting  the  claim  to  be  valid;  it  cannot 
be  set  off  against  the  amount  due  upon  the  mortgage.  The 
proceedings  to  foreclose  a  mortgage  are  in  rem,  and  not 
against  the  person  of  the  debtor.  The  principles  of  «et-ofF 
do  not  apply.  Nothing  can  be  set  up  by  way  of  satisfaction 
of  the  mortgage,  in  whole  or  in  part,  except  payment.  There 
must  either  have  been  a  direct  payment  of  part  of  the  debt, 
or  an  agreement  that  the  sum  proposed  to  be  set  off  should 
be  received  and  credited  as  payment.  AdrrCra  of  White  v. 
WUliams,  2  Greens  Ch.  B.  376 ;  Troup  v.  Saight,  1  Hop- 
kins' Ch.  R,  239 ;  3  Powell  on  Mortgages  945,  a. 

But  it  is  urged  that  the  defendant,  as  executor,  may  re- 
tain out  of  the  funds  in  his  hands,  or  from  the  amount  of  a 
debt  due  by  him  to  the  estate,  sufficient  to  satisfy  his  claim 
against  the  estate,  either  .for,  a  debt  due  from  the  testator  in 
his  lifetime,  or  for  his  expenses  and  commissions  in  settling 
the  estate,  and  that  this  right  of  retainer  will  be  recognised 
in  equity. 

It  is  by  no  means  clear  that  this  legal  right  of  retainer 
would  be  recognised  in  equity  upon  a  bill  for  foreclosure 
against  the  executor,  where  it  would  operate  simply  as  a  set- 
off. I  incline  to  think  it  will  be  exercised  only  where  the 
accounte  of  the  executor  are  before  the  court,  either  on  ap- 
peal or  by  original  bill  filed  for  the  purpose  of  having  a  settle- 
ment of  the  account.  Williams  v.  Purdy,  6  Paige  166 ;  Ex 
parte  Meason,  5  JBinn.  169 ;  Sogers  v.  Bogers,  3  Wend.  503  ; 
Clark  V.  Clark,  8  Paige  152;  Hosack  v.  JRogers,  6  Paige  415. 

The  remedy  by  retainer  arises,  by  mere  operation  of  law, 
on  the  ground  that  it  would  be  absurd  and  incongruous  that 
he  should  sue  himself,  or  that  the  same  hand  should  at  once 
receive  and  pay  the  debt.  He  cannot  sue  himself,  and 
therefore  it  is  necessary  for  his  protection  that  he  should 
have  the  right  of  retainer. 

But  this  right  of  retainer  is  limited.  He  can  retain  for 
his  own  debt  only  in  preference  to  creditors  of  equal  degree. 
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2  WiUiama  on  Eairs  894.  He  cannot  retain  his  own  debt 
in  case  of  a  deficiency  of  assets  in  preference  to  creditors 
having  claims  for  funeral  charges,  physician's  bill  daring  the 
last  sickness,  or  judgments  recovered  in  the  lifetime  of  the 
testator,  nor  can  he  in  such  case  retain  his  entire  debt  to  the 
excluaion  of  other  debts  of  equal  degree.  Lenoir  v.  TTinn,  4 
i)es9.  65. 

How  is  this  court,  upon  a  foreclosure  bill,  to  investigate 
and  settle  questions  of  this  character  ?  Assuming,  however, 
that  the  right  of  retainer  will  be  recognised  upon  a  proceed- 
ing for  foreclosure,  it  must  be  applied  in  the  same  way  that 
it  would  be  by  the  Orphans  Court  upon  a  settlement  of  the 
estate.  He  would  be  required  to  pay  the  entire  debt  due  to 
the  estate,  deducting  the  amount  of  his  indebtedness.  He 
would  not  be  permitted  to  pay  a  part  of  his  debt,  aver  his 
inability  to  pay  the  balance,  and  deduct  his  claim  against  the 
estate  from  the  sum  paid.  He  would  be  compelled,  at  least, 
to  bear  as  far  as  practicable  the  loss  of  his  own  insolvency, 
and  not  throw  it  upon  the  estate.  That  is  precisely  what 
the  complainant  voluntarily  proflFers  to  do.  He  proposes  to 
permit  this  claim  of  the  defendant  to  be  deducted  from  the 
amount  due  upon  the  Greenwich  mortgage,  which  is  not 
adequate  security  for  the  amount  due  upon  it,  but  is  unwil- 
Ung  to  credit  it  upon  the  Independence  mortgage,  which  is 
regarded  as  an  adequate  security.  To  this  arrangement  the 
defendant  objects,  and  insists  that  the  debt  due  him  shall  be 
credited  upon  the  Independence  mortgage,  and  not  upon  the 
Greenvrich  mortgage.  The  sole  motive  and  only  effect  of 
this  arrangement  will  be,  that  the  estate  shall  be  compelled 
to  pay  the  defendant  his  entire  debt,  and  lose  a  much  larger 
amount  due  from  the  defendant  on  account  of  the  inade- 
quacy of  the  security. 

There  is  no  equity  in  the  decree  asked.  The  rights  of  the 
parties  cannot  be  affected  by  the  assignments  from  the  exec- 
utor of  his  claim  against  the  estate  to  his  son,  to  whom  ho 
conveyed  the  mortgaged  premises.  The  assignee  can  stand 
in  no  better  position  than  the  assignor. 
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The  assignee  of  the  mortgage  takes  it  subject  to  the  equi- 
ties existing  against  it  in  the  hands  of  the  mortgagee.  It 
appears,  moreover,  that  Miller  agreed,  on  receiving  the  as- 
signment of  the  mortgages,  to  satisfy  out  of  the  Ghreenwieh 
mortgage  the  balance  found  due  from  the  estate  of  Miller  to 
Cook,  the  executor.  In  taking  the  account,  therefore,  that 
balance,  with  interest,  will  be  credited  upon  the  Greenwich 
mortgage. 

There  must  be  a  reference  to  a  master  in  each  case  to  take 
an  account. 


McCoury's  Executors  vs.  Leek  and  others. 

When  a  testator,  by  his  will,  gave  and  directed  as  follows : 

**  I  give  and  bequeath  to  my  wife  Catharine  $2000,  and  also  give  to  her  the 
yearly  interest  arising  from  auUtanding  btmds  for  her  support  daring  her 
natural  life." 

*'  I  give  and  bequeath  to  my  sister  Jane  Horton,  widow  of  Z.  H.,  of  North 
Carolina,  $1000,  if  she  be  living;  if  not  living,  I  give  the  said  $1000  to 
her  grandson,  Lorenzo  D.  Poteet." 

And  after  several  pecuniary  bequests,  the  testator  further  devised  as  fol- 
lows: 

*'  I  order  and  direct  my  executors  to  sell  and  dispose  of  my  lands,  and  give 
deeds  for  the  same,  as  I  might  do  if  living,  and  also  to  sell  my  household 
furniture,  except  such  articles  as  my  wife  may  think  proper  to  keep." 

"  I  give  the  residue  of  my  estate  to  the  before  named  legateee,  to  be  divided 
share  and  share  alike,  in  addition  to  what  I  have  given  them,  after  de- 
ducting debts  (if  any)  and  costs  in  carrying  this  will  through  its  proper 
course." 

"  I  do  further  order  and  direct  the  afore9aid  legatees  to  be  paid  as  soon 
after  the  decease  of  my  wife  as  conveniently  may  be,  and  not  before, 
without  her  special  leave  and  consent." 

On  a  bill  filed  by  the  executors  asking  the  direction  of  the  court  as  to  the 
true  construction  of  the  will,  it  was  held — 

1.  That  the  testator's  wife  did  not  take  an  estate  for  life  in  the  real  estate 
and  in  all  the  personal  estate  by  implication  of  law. 

When  implications  are  allowed,  they  must  be  such  as  are  necessary  (or  at 
least  highly  probable),  and  not  merely  possible  implications. 

In  construing  a  will,  conjecture  must  not  be  taken  for  implication.  Neces- 
sary implication  means  so  strong  a  probability  of  intention  that  an 
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intention  contrary  to  that  which  is  imputed  to  the  testator  cannot  be 
supposed. 

The  whole  will,  taken  together,  must  prodnce  the  conviction  that  the  tes- 
tator's intention  was  to  create  the  estate  raised  by  implication. 

The  fact,  that  the  other  legacies  are  not  payable  until  after  the  death  of 
the  wife,  without  her  consent,  or  that  her  legacy  is  not  given  in  lieu  of 
dower,  are  not  sufficient  to  create  an  estate  by  implication. 

2.  The  gift  to  the  wife  by  implication  of  such  articles  of  household  furni- 
ture as  she  might  think  proper  to  keep,  is  an  absolute  gift  of  the  property. 

3.  The  wife  takes  no  interest  in  the  residue. 

4.  The  legacy  to  Jane  Horton  vested  in  the  legatee  upon  the  death  of  the 
testator.  The  gift  over  is  only  upon  the  contingency  of  the  lapsing  of 
the  legacy  by  the  death  of  the  first  taker  in  testator's  lifetime. 

Where  there  is  nothing  in  the  instrument  indicating  a  contrary  intent,  the 
will  is  construed  as  speaking  at  the  death  of  the  testator.  Jane  Horton, 
having  survived  the  testator,  took  the  gift  absolutely. 

5.  The  heirs-at-law  took  no  beneficial  interest  in  the  real  estate. 

The  executors  were  entitled  to  a  reasonable  time,  in  the  exercise  of  their 
discretion,  for  making  sale  of  the  land,  after  which  they  should  account 
to  the  estate  for  interest  on  two-thirds  of  the  proceeds  of  the  estate. 

Under  the  circumstances  of  this  case,  one  year  was  held  to  be  a  reasonable 
time  to  be  allowed  to  the  executors  to  make  sale  of  the  land. 


This  was  an  amicable  suit,  the  bill  being  filed  by  the  execu- 
tors of  Benjamin  McCoury  to  obtain  the  direction  of  the 
court  as  to  the  true  construction  of  the  will  of  the  testator. 

For  complainants,  Theodore  Litde  cited,  as  to  the  effect  of 
a  bequest  of  specific  articles  for  the  life  of  the  legatee,  Coven- 
hoven  V.  ShiUer,  2  Paige  122 ;  Crane  v.  Vanduyn,  1  Stock.  260. 

That  the  widow  was  entitled  to  the  use  of  the  real  estate 
for  life,  and  to  the  yearly  interest  of  the  personal  estate, 
Gardner  v.  Shdden^  Vaughan  262,  and  cases  there  cited ; 
Davis  V.  Hopkins,  2  Beavan  276 ;  Itathbone  v.  Dyckman,  3 
Paige  9 ;  PlackweU  v.  BvU,  1  Keen  177. 

That  the  widow  had  a  vested  interest  in  a  share  of  the 
residue,  Pateraon  v.  Ellis'  ez'rs,  IV  Wendell  260;  Hinehart 
V.  Harrisons  eoirs,  1  Baldwin  177 ;  Beading  v.  Blackwell, 
1  Baldwin  161. 

For  defendants,  Mr.  Dalrymple,  as  to  the  liability  of  the 
widow  for  taxes  and  repairs  on  real  estate,  4  Kent  74-^5-6. 
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The  Chancellor.  Benjamin  McCoury,  by  his  will,  among 
other  things,  gave  and  directed  as  follows : 

I  give  and  bequeath  to  my  wife  Catharine  $2000,  and  also 
give  to  her  the  yearly  interest  arising  from  outstanding 
bonds,  for  her  support  during  her  natural  life. 

I  give  and  bequeath  to  my  sister  Jane,  widow  of  Zephaniah 
Horton,  of  North  Carolina,  $1000,  if  she  be  living;  if  not 
living,  I  give  the  said  $1000  to  her  grandson,  Lorenzo  D. 
Poteet. 

After  several  pecuniary  bequests,  the  will  contains  the  fol- 
lowing provisions : 

I  order  and  direct  my  executors  to  sell  and  dispose  of  my 
lands,  and  give  deeds  for  the  same,  as  I  might  do  if  living, 
and  also  to  sell  my  household  furniture,  except  such  articles 
as  my  wife  may  think  proper  to  keep. 

I  give  the  residue  of  my  estate  to  the  before  named  lega- 
tees  J  to  be  divided  share  and  share  alike,  in  addition  to  what 
I  have  given  them,  after  deducting  debts  (if  any)  and  costs 
in  carrying  this  will  through  its  proper  course. 

I  do  further  order  and  direct  the  aforesaid  legatees  to  be 
paid  as  soon  after  the  decease  of  my  wife  as  conveniently 
may  be,  and  not  before,  without  her  special  leave  and  consent. 

A  number  of  questions  have  arisen  as  touching  the  true 
construction  of  the  will,  in  regard  to  which  the  executors  ask 
the  direction  of  the  court. 

L  It  is  claimed  that  the  wife  took  an  estate  for  life  in  the 
real  estate  by  implication,  and  that  she  was  also  entitled  to 
the  use  of  all  the  personal  estate. 

All  estates  by  implication  are  founded  upon  the  supposed 
intent  of  the  testator ;  and  where  implications  are  allowed, 
they  must  be  such  as  are  necessary,  (or  at  least  highly  pro- 
bable) and  not  merely  possible  implications. 

"  In  construing  a  will,  conjecture  must  not  be  taken  for 
implication;  but  necessary  implication  means,  not  natural 
necessity,  but  so  strong  a  probability  of  intention  that  an  in- 
tention contrary  to  that  which  is  imputed  to  the  testator  caB- 
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not  be  suppoeed."  Corytxm  v.  Hdyar^  2  Coz  340 ;  WUkinr 
9(m  V.  Adam,  1  Ves.  4"  A  466;  2  Bla.  Com.  381 ;  Boper  m 
Legcusies  84,  724. 

The  whole  will,  taken  together,  must  produce  the  convic- 
tion that  the  testator's  intention  was  to  create  the  estate 
raised  by  implication.  BooUe  v.  Blunddl,  1  Mer,  219; 
Brummel  v.  Prother,  3  Ves.  113 ;  BaMone  v.  Dyckman,  3 
Paiffe  9. 

A  devise  of  real  estate  to  the  heir  upon  the  death  of  the 
wife  is  a  devise  to  the  wife  for  life  by  implication ;  for  the 
intent  of  the  testator  is  clear  to  postpone  the  heir  till  the 
death  of  the  wife.  And  if  the  wife  does  not  take,  no  one  else 
can.  But  it  is  otherwise  when  the  devise  over  is  to  a  stranger ; 
for  until  the  death  of  the  wife  the  heir  will  take.  2  Bla.  Com. 
381 ;  Smartle  v.  Scholar,  2  Lev.  207 ;  S.  G,  1  FreemarCH  Law 
Beg.  458,  case  625 ;  Gardner  v.  Shddon,  Vaughan  263 ;  S. 
C,  Freeman  11,  case  9. 

So  a  bequest  of  personal  estate  to  A,  upon  the  death  of  B, 
is  a  bequest  to  B  for  life  by  implication ;  for  otherwise  there 
would  be  an  intestacy  till  the  death  of  B.  BlackweU  v»  Bull, 
1  Keen  176 ;  1  Boper  on  Legacies  1446. 

As  to  the  real  estate,  there  is  no  devise  over  upon  the 
death  of  the  wife.  The  will  contains  no  disposition  of  the 
real  estate,  but  a  direction  to  the  executors  to  sell  and  die- 
pose  of  it.  The  implication  is  sought  to  be  raised  upon  the 
ground  that  the  legacies  are  not  to  be  paid  before  the  wife's 
death  '^  without  her  special  leave  and  consent."  As  these 
legacies  are  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
real  and  personal  estate,  it  is  urged  that  the  testator  must 
have  intended  that  she  should  have  the  use  of  them  until  her 
death.  I  think,  upon  the  face  of  the  will,  the  implication  is 
strongly  the  other  way.  If  the  testator  had  intended  that 
^in&  wife  should  have  the  use  of  his  entire  estate,  real  and 
personal,  for  life,  it  would  have  been  natural  for  him  so  to 
have  said  in  express  terms.  On  the  contrary,  he  has  given 
to  her  specifically  $2000,  also  the  yearly  interest  arising 
irom  outstanding  bonds,  for  her  support  during  life.    Again, 
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if  the  testator  had  designed  that  the  land  should  not  be  sold 
until  after  his  wife's  death,  he  would  naturally  have  so  di- 
rected.    But  the  will  contains  no  intimation  that  the  sale  of 
the  real  estate  should  be  postponed  until  after  the  wife's 
death ;  on  the  contrary,  it  is  coupled  immediately  with  the 
sale  of  the  household  furniture,  which  was  manifestly  de- 
signed to  be  sold  in  the  lifetime  of  the  wife.     The  condition 
of  the  testator's  estate  renders  it  highly  probable,  if  not  ab- 
solutely certain,  that  he  intended  that  the  real  estate  should 
be  sold  in  the  lifetime  of  the  wife.     Deducting  the  outstand- 
ing bonds,  the  personal  estate  of  the  testator  was  insufficient 
to  pay  to  the  wife  the  legacy  of  $2000,  which  he  must  have 
contemplated  would  be  paid  in  her  lifetime.     If,  therefore, 
the  wife  had  called  for  her  legacy  of  $2000,  to  which  she  was 
clearly  entitled  at  the  expiration  of  a  year  from  the  death  of 
the  testator,  the  land  must  have  been  sold  to  pay  it.     There 
is  a  satisfactory  reason  for  the  direction  that  the  legacies 
should  not  be  paid  till  the  death  of  the  wife  without  her  con- 
sent, independent  of  any  intention  to  postpone  the  sale  of  the 
land  till  that  time.     Even  with  the  proceeds  of  the  real 
estate,  in  addition  to  the  personal,  after  the  payment  of 
debts  and  expenses  and  the  legacies  to  the  wife,  there  would 
have  remained  assets  sufficient  to  satisfy  only  a  small  pro- 
portion of  the  legacies.    It  was  therefore  left  to  the  wife  to  de- 
termine whether  any,  or  which  of  them  should  be  paid.     In 
other  words,  it  was  the  testator's  intention  that  no  legacy 
should  be  payable  in  the  wife's  lifetime  which  there  were  not 
assets,  independent  of  the  wife's  rights,  to  satisfy. 

It  is  further  urged,  that  the  legacy  not  being  given  in 
lieu  of  dower,  the  real  estate  was  subject  to  the  wife's 
dower,  and  that  the  testator  could  not  have  intended  to  sell 
the  land  subject  to  that  encumbrance,  nor  to  limit  the 
wife's  enjoyment  to  a  third  of  the  homestead  on  which  she 
had  lived,  and  to  compel  her  to  enjoy  the  mansion  house 
with  strangers.  These  circumstances  are  sufficient  to  fur- 
nish grounds  for  conjecture,  but  not  to  create  an  estate  by 
^BOplication.     None  of  the  cases  cited  go  so  fan    They  all 
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contain  circumstances  far  more  decisive,  upon  which  the  im- 
plication rests.  The  strongest  case  cited  is  that  of  Davis  v. 
Hopkins,  2  Beav.  276.  That  was  regarded  by  the  master  of 
the  rolls  as  a  case  of  doubt;  yet  the  controlling  circumstance 
was  of  stronger  significance  than  anything  in  this  case. 

II.  The  gift  to  the  wife  by  implication  of  such  articles  of 
household  furniture  as  she  might  think  proper  to  keep,  is  an 
absolute  gift  of  the  property.  There  is  nothing  in  the  will 
or  in  the  terms  of  the  bequest  in  any  way  to  qualify  the  gift, 
or  to  limit  it  to  a  life  interest.  The  provision  is  equivalent 
to  a  gift  to  the  wife  of  such  articles  of  household  furniture  as 
she  may  choose,  with  a  direction  to  the  executors  to  make 
sale  of  the  residue. 

III.  The  wife  takes  no  interest  in  the  residue.  It  is  a 
vested  legacy  by  the  terms  of  the  residuary  bequest,  and 
would  go  to  the  representatives  of  the  wife,  if  the  gift  was  to 
her.  And  if  she  were  the  legatee,  the  fact  that  it  was  paya- 
ble after  her  death  would  not  impair  her  interest.  But  the 
question  remains,  was  she  a  legatee  within  the  meaning  of 
the  testator.  The  wife  was  a  legatee  under  the  will,  and  is 
clearly  comprehended  in  the  description  of  the  "  before  men- 
tioned legatees."  But  that  the  testator  did  not  intend  to 
include  his  wife  in  this  general  description  is  obvious  from 
the  succeeding  clause,  in  which  he  orders  the  "aforesaid 
legatees  "  to  be  paid  as  soon  after  the  decease  of  his  wife  as 
conveniently  might  be,  and  not  before,  without  her  consent. 
The  testator  could  not  have  intended  that  the  legacy  to  his 
wife  should  not  be  paid  till  after  her  death,  nor  that  her  con- 
sent should  be  obtained  to  the  payment  of  her  own  legacy. 
It  is  certain  that  the  direction  could  not  apply  to  the  be- 
quest made  to  the  wife  for  her  support. 

IV.  The  legacy  to  Jane  Horton  vested  in  the  legatee  upon 
the  death  of  the  testator,  and  goes  to  her  representatives. 
The  gift  over  is  only,  upon  the  contingency  of  the  lapsing  of 


Digitized  by 


Google 


76  CASES  IN  CHANCERY. 

Crane  v,  Fairchild. 

the  legacy  to  the  first  legatee  by  her  dying  in  the  lifetime  of 
the  testator.  Where  there  is  nothing  in  the  instrument  in- 
dicating a  contrary  interest,  the  will  is  construed  as  speak- 
ing at  the  death  of  the  testator.  The  phrase,  "  if  she  be 
living,"  means  if  she  be  living  at  the  testator's  death.  As 
Jane  Horton  survived  the  testator,  she  took  the  gift  abso- 
lutely. 

V.  The  heirs-at-law  took  no  beneficial  interest  in  the  real 
estate,  though  the  legal  title  vested  in  them  upon  the  death 
of  the  ancestor.  The  beneficial  interest  belonged  to  the  re- 
siduary legatees,  subject  to  the  widow's  dower  right.  The 
executors  were  entitled  to  a  reasonable  time,  in  the  exercise 
of  their  discretion,  for  making  sale  of  the  land. ,  Within  that 
time,  dower  not  having  been  assigned,  the  widow  was  pro- 
perly permitted  to  occupy  and  enjoy  the  premises.  The  delay 
in  making  the  sale  was  occasioned  by  a  mistaken  apprehen- 
sion of  the  rights  of  the  parties,  and  not  to  the  exercise  of  a 
sound  discretion  by  the  executors  in  the  execution  of  the 
power  conferred  upon  them.  I  think,  under  the  circum- 
stances, one  year  a  reasonable  time  to  be  allowed  for  the  sale 
of  the  real  estate.  The  executors  should  account  to  the  es- 
tate for  interest  on  two-thirds  of  the  proceeds  of  the  sale  of 
the  land  from  the  expiration  of  one  year  after  the  testator's 
death.  One-third  of  the  amount  paid  for  taxes  and  repairs 
during  that  period  is  properly  chargeable  to  the  widow.  The 
remaining  two-thirds  should  be  borne  by  the  estate. 


Eliza  A.  Csane  vs.  Stephen  Fairchild  and  others. 

A  bill  which  nnites  objects  entirely  distinct,  having  no  necessary  or  proper 
connection  with  each  other»  and  which  unites  parties  having  no  common 
interest  in  most  of  the  subjects  of  controversy,  is  mnltifarions. 

This  case  came  before  the  Chancellor  on  a  demurrer  for 
multi&rioosness  and  for  want  of  equity. 
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It  was  argued  ex  parte  by  Theodore  lAtUe,  for  the  demur- 
rer, who  cited  Marselia  v.  Morris  Canal  and  Banking  Co.^ 
Saxion,  36;  JPlum  v.  Morris  Canal  and  Banking  Co.,  2 
Stock.  257- 

The  Chancellor.  The  bill  is  filed  against  Fairchild,  the 
executor  of  Eliza  D.  Scott,  deceased,  against  a  devisee  under 
the  will,  and  against  two  persons  who  hold  certain  real  es- 
tate by  purchase  from  a  grantee  of  the  executor,  together 
with  other  parties  interested  in  the  estate  of  EHiza  D.  Scott. 
These  four  parties  demur  to  the  bill  for  want  of  equity  and 
for  multifariousness.     The  bill  is  defective  on  both  grounds. 

The  bill  prays  that  Fairchild  may  be  removed  from  his 
office  of  acting  executor,  and  another  person  appointed  in 
his  stead ;  that  the  said  conveyances  made  by  him  of  the 
property  of  Elijah  0.  Scott  may  be  set  aside,  and  a  full  ac- 
count of  the  doings  of  said  Fairchild  be  made  to  this  court ; 
that  the  proper  meaning  of  the  will  of  the  said  Scott  may  be 
declared ;  that  the  property  sold  to  Willis  may  be  ordered  to 
be  sold,  and  the  proceeds  apjJiied  as  directed  by  the  will ; 
that  the  defendant  may  be  directed  to  pay  to  the  persons 
entitled  all  the  moneys  due  from  said  estate,  and  that  the 
moneys  due  from  the  estate  may  be  invested,  and  applied  as 
by  thfe  will  is  directed. 

It  is  obvious,  from  this  statement  of  the  purposes  of  the 
bill,  that  it  unites  objects  entirely  distinct,  having  no  neces- 
sary or  proper  connection  with  each  other,  and  that  it  unites 
parties  who  have  no  common  interest  in  most  of  the  subjects 
of  controversy.  1  Daniels'  Ch.  Fr^  386-6 ;  Bedesdales  Trea- 
tise 181 ;  Story's  Eq.  PL  271. 

The  principal  design  of  the  bill  appears  to  be  to  remove 
Fairchild  from  the  office  of  executor,  to  place  the  manage- 
ment of  the  estate  in  other  hands,  and  to  have  his  accounts 
settled.  It  appears,  by  the  bill,  that  the  will  was  admitted 
to  probate  in  February,  1847,  The  executor  named  in  the 
will  took  upon  himself  the  burthen  of  the  office,  filed  an  in- 
ventory, and  proceeded  to  settle  the  estate ;  that  at  Febru- 
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ary  term,  1849,  of  the  Orphans  Court  of  the  county  of 
Morris,  he  exhibited  his  accounts  as  executor  for  settlement, 
which,  having  been  audited  and  stated  by  the  surrogate, 
were  settled  and  allowed  by  a  decree  of  the  court ;  that  the 
funds  in  the  hands  of  the  executor  have  been  paid  over  or 
invested  for  purposes  specified  in  the  will.  It  would  seem, 
from  the  &ce  of  the  bill,  that  the  duties  of  the  executor  were 
mainly  performed,  and  his  accounts  finally  settled  and  al- 
lowed, nearly  twelve  years  before  the  filing  of  the  bill.  The 
bill  does  not  ask  that  the  settlement  in  the  Orphans  Court 
should  be  opened  or  set  aside,  nor  is  any  reason  suggested 
why  it  should  be  done.  There  are  insinuations  that  the  will 
was  improperly  procured  to  be  executed,  but  it  is  not  asked 
to  be  set  aside,  nor  is  its  due  existence  denied ;  on  the  con- 
trary, its  validity  is  distinctly  admitted,  and  made  the  basis 
of  the  prayer  for  relief. 

The  fact,  that  the  will  was  procured  by  the  executor,  can 
constitute  no  ground  at  this  late  period  for  removing  him 
from  his  trust.  His  duties  as  executor  have  been  performed, 
and  his  accounts  settled.  The  funds  which  have  not  been 
paid  over  have  been  invested,  and  are  now  held  by  him  for 
the  purposes  of  the  will.  If  the  executor  has  been  guilty  of 
any  breach  of  trust,  if  he  has  misapplied  or  perverted  the 
funds  of  the  estate,  if  there  was  fraud  or  mistake  in  the  set- 
tlement of  his  accounts,  by  reason  of  which  the  complainant 
has  been  aggrieved,  upon  a  bill  properly  framed  she  may 
obtain  redress.  The  bill  now  before  the  court  contains  no 
equity  as  against  Fairchild  or  either  of  the  other  defendants. 

The  demurrers  are  allowed,  and  the  bill  dismissed. 


Brown  vs.  Brown. 


The  act  of  tbe  legislatare  of  1867,  which  declares  that  divorces  from  the 
bond  of  matrimony  may  be  decreed  for  desertion  for  the  term  of  thref 
years,  does  not  repeal  that  part  of  the  act  of  1856  which  requires  that 
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one  of  the  parties  shall  have  been  a  resident  of  this  state  lor  five  years. 
To  maintain  sach  a  snit,  five  years*  residence  of  one  of  the  parties  in  this 
state  is  still  necessary. 

In  a  suit  for  divorce  on  the  ground  of  desertion,  where  the  parties  were 
married  in  New  York,  and  were  domiciled  there,  and  the  desertion  took 
place  there,  after  which  the  wife  comes  to  this  state,  leaving  her  husband 
and  children  remaining  in  New  York,  does  she,  by  such  removal,  be* 
come  a  resident  of  this  state  within  the  spirit  and  meaning  of  the  act— 
qwry. 

When  an  actual  residence  is  adopted  in  this  state,  under  circumstances 
which  warrant  the  conclusion  that  the  change  of  residence  was  made  for 
the  purpose  of  obtaining  a  divorce,  sound  policy  forbids  that  the  judicial 
tribunals  of  this  state  should  be  used  by  citizens  of  other  states  in  eva- 
sion of  their  own  laws,  or  to  procure  redress  for  which  resort  should 
have  been  had  to  their  own  tribunals. 


Wearty  for  petitioner. 

The  Chancellor.  Upon  the  case  made  by  the  com- 
plainant's bill  and  evidence  the  court  has  no  jurisdiction. 

By  the  act  of  1846,  the  complainant  or  defendant  must  be 
a  resident  of  this  state  at  the  time  of  filing  the  bill  of  com- 
plaint, and  the  complainant  or  defendant  must  also  have 
l>een  a  resident  for  the  term  of  five  years.  The  act  of  1867 
declares  that  divorces  from  the  bond  of  matrimony  may  be 
decreed  for  wilful,  continued,  and  obstinate  desertion  for  the 
term  of  three  years,  but  makes  no  alteration  in  the  term  of 
residence  required  by  the  act  of  1846.  It  was  held  by  Chan- 
cellor Williamson,  that  under  the  act  of  1857,  there  must  be 
a  residence  in  this  state  for  five  years  to  give  the  court  juris- 
diction. 

The  desertion  in  this  case  is  charged  to  have  taken  place 
in  June,  1865.  At  that  time  the  parties  were  residents  of 
the  state  of  New  York.  In  April,  1858,  the  complainant 
removed  to  Newton,  in  this  state,  leaving  her  husband  and 
children  in  New  York,  and  remained  at  Newton  for  three 
years,  until  April,  1861.  She  then  returned  to  the  state  of 
New  York,  and  remained  for  some  weeks  on  a  visit,  as  she 
alleges,  to  her  mother.     In  June,  she  came  again  to  thia 
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state,  and  went  to  reside  with  a  relative  in  Orange.  In  July 
following,  the  bill  of  complaint  in  this  cause  was  filed.  The 
complainant  has  not  been  a  resident  of  this  state  for  five 
years,  as  required  by  law. 

I  think  it  may  well  be  doubted  whether  she  has  been  a 
resident  for  three  years  within  the  spirit  and  meaning  of  the 
act.  The  complainant,  at  the  time  of  the  alleged  desertion 
by  her  husband,  was  a  citizen  of  the  state  of  New  York. 
The  husband's  domicil  was  there.  The  parties  were  married 
there.  The  desertion  took  place  there.  After  the  desertion 
she  came  to  this  state,  the  husband  and  children  remaining 
in  the  state  of  New  York.  She  remained  in  this  state, 
having  a  place  of  business,  barely  three  years,  when  her 
place  of  residence  and  business  was  abandoned,  and  her  bill 
of  complaint  filed  for  a  divorce. 

Waiving  all  consideration  of  the  question,  whether  the 
wife  can  thus  acquire  a  domicil  distinct  from  that  of  her 
husband,  whether  she  was  not  in  law,  nt  the  time  of  filing 
her  bill,  a  resident  of  the  state  of  New  York,  the  actual 
residence  in  this  state  was  adopted  under  circumstances 
which  warrant  the  conclusion  that  the  change  of  residence 
was  made  for  the  purpose  of  obtaining  a  divorce.  Sound 
policy  forbids  that  the  judicial  tribunals  of  this  state  should 
thus  be  used  by  citizens  of  other  states  in  evasion  of  their 
own  laws,  or  to  procure  redress  for  which  resort  should  be 
had  to  their  own  tribunals.  In  Jackson  v.  JaohoUj  1  Johns, 
a.  425,  the  Supreme  Court  of  New  York  held  that  a  decree 
of  divorce  obtained  under  similar  circumstances  was  an  eva- 
sion of  the  law  of  that  state,  and  that  no  action  could  be 
maintained  upon  such  decree. 

Under  the  circumstances  of  this  case,  the  redress  asked 
for  should  be  denied,  even  if  a  residence  for  three  years 
in  the  state  could  be  held  to  give  the  court  jurisdiction. 

The  bill  must  be  dismissed. 

Note. — The  decision  of  the  Chancellor  in  this  case  was 
reversed  on  appeal  at  March  term,  1862. 
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Peter  Hoagland  v8,  Harman  H.  Titus  and  others. 

The  want  of  due  diligence  on  the  part  of  a  complainant  in  the  prosecation 
of  hifl  suit  is  always  a  cause  for  dissolving  an  injunction.  The  rule  rests 
upon  sound  principles,  and  should  be  strictly  enforced. 

On  an  application  to  dissolve  an  injunction  for  want  of  due  diligence  on 
the  part  of  complainant  in  not  taking  the  testimony  and  setting  the 
cause  down  for  hearing,  it  is  no  answer  to  say  that  both  parties  are 
actors,  and  that  the  defendant  might  have  entered  a  rule  to  close  testi- 
mony, taken  his  evidence,  and  brought  the  cause  on  for  hearing. 

When  the  bill  was  filed,  on  the  11th  of  May,  the  defendant  answered  on 
the  28th  of  June,  and  the  replication  was  filed  on  the  13th  of  August,  on 
a  motion  made,  at  the  next  October  term,  to  dissolve  the  injunction  be- 
cause complainant  had  not  taken  his  testimony,  and  brought  the  cause 
to  a  hearing  at  that  term,  it  was  held  that  no  case  had  gone  so  far, 
and  that  to  dissolve  the  injunction  under  the  circumstances  might  ope- 
rate as  a  surprise  upon  the  complainant  by  the  application  of  a  more  rigid 
rule  than  appears  to  have  been  adopted. 

Although  the  answer  denies  all  the  equity  of  the  bill,  yet  if  the  case  pre- 
sented by  the  bill  is  one  that  seems  to  require  investigation,  and  a  disso- 
lution of  the  injunction  would  enable  the  defendant  to  place  the  pro- 
perty which  is  the  subject  of  the  controversy  beyond  the  control  of  the 
court,  and  would  be  tantamount  to  a  denial  of  the  relief  sought,  the  in- 
junction will  not  be  dissolved. 


This  was  a  motion  to  dissolve  an  injunction,  which  had 
heen  issued  on  the  filing  of  the  bill.  The  grounds  of  the 
motion  were — 

First  That  the  answer  fully  denies  the  equity  of  the  bill. 

Second.  Want  of  diligence  in  the  prosecution. 

Mr.  Beasley^  for  the  motion. 

J.  V.  Voorhees  and  Hansom,  contra. 

The  Chancellor.  The  defendants  move  to  dissolve  the 
injunction  granted  in  this  cause. 

1.  Because  the  suit  has  not  been  prosecuted  with  diligence, 
and  according  to  the  practice  of  the  court. 

The  want  of  due  diligence  on  the  part  of  the  complainants 
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in  the  prosecution  of  their  suit  is  always  a  cause  for  dis- 
solving the  injunction.  Grey  v.  Tfie  Duke  of  NorthuTriber- 
land  J  17  Ves,  281 ;  Depeyster  v.  Graves,  2  Johns.  CL  -R. 
148 ;  Corey  v.  Voorkies,  1  Ghreens  Ch,  S.  5 ;  West  v.  Smiili, 
Ibid.  309 ;  Greenin  v.  Hoey,  1  Stock.  138 ;  i€«  v.  CargiU, 
2  iStodfc.  331. 

The  rule  rests  upon  sound  principle,  and  should  he  strictly 
enforced.  The  injunction  is  granted  ex  joar^g.  It  deprives 
the  party  enjoined  of  the  exercise  of  his  legal  rights.  It  is 
designed  to  prevent  irreparable  or  serious  injury  to  the  legal 
rights  of  the  complainant  until  the  merits  of  the  controversy 
can  be  heard  and  adjusted.  Every  principle  of  justice  re- 
quires that  the  defendant  should  be  restrained  from  the 
exercise  of  his  rights  no  longer  than  is  essential  to  investi- 
gate the  matter  at  issue.  When  extended  further,  it  operates 
injuriously  to  the  rights  of  the  defendant. 

In  this  case  the  bill  was  filed  on  the  11th  of  May.  One 
of  the  subpoenas  was  returnable  on  the  25th  of  May,  the 
other  on  the  11th  of  June.  The  answer  was  filed  on  the 
28th  of  June,  the  replication  on  the  13th  of  August.  No 
further  step  has  been  taken  in  the  cause.  It  is  urged  that 
the  failure  of  the  complainant  to  take  his  testimony,  and  set 
the  cause  down  for  hearing  at  the  present  term,  constitutes 
such  want  of  diligence  as  entitles  the  defendant  to  a  dissolu- 
tion of  the  injunction*  It  is  no  argument  to  say  that  no 
rule  to  close  testimony  has  been  entered,  nor  that  both 
parties  are  actors,  and  that  the  defendant  might  have  taken 
his  testimony,  and  set  the  cause  down  for  hearing.  These 
objections  may  have  force  upon  an  application  to  dismiss  the 
bill  for  want  of  prosecution,  but  they  are  entitled  to  no 
weight  upon  the  present  motion.  The  cause  was  at  issue 
two  months  before  the  first  day  of  the  present  term,  and  it 
would  seem  that,  in  the  exercise  of  due  diligence,  the  com- 
plainant should  have  proceeded  to  take  his  testimony,  and 
set  the  cause  down  for  hearing.  I  find  no  case,  however, 
that  has  gone  so  far.  In  Depeyster  v.  Graves  and  in  Greenin 
v.  Hoey  there  had  been  a  delay  of  nine  months  on  the  part 
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of  the  complainants  without  taking  a  step  in  the  cause.  To 
dissolve  the  injunction  under  the  circumstances  might  ope- 
rate as  a  surprise  upon  the  complainant,  by  the  application 
of  a  more  rigid  rule  than  appears  to  have  been  adopted. 
This  circumstance,  in  connection  with  the  reasons  for  the 
delay  assigned  by  counsel  upon  the  argument,  warrant  a 
denial  of  the  motion  upon  this  ground. 

2.  The  second  ground  upon  which  a  dissolution  of  the  in- 
junction is  asked  is,  that  the  equity  of  the  bill  is  denied  by 
the  answer. 

All  the  defendants  have  answered,  and  the  answers  fuUj'^ 
deny  the  equity  of  the  bill.  The  only  question  is,  whether 
the  case  falls  within  the  exceptions  to  the  general  rule  that 
requires  the  injunction  to  be  dissolved  where  the  equity  is 
fully  denied  by  the  answer.  That  there  are  exceptions  to 
the  general  rule,  and  that  the  dissolution  of  the  injunction, 
even  after  the  equity  is  denied,  rests,  to  some  extent,  in  the 
sound  discretion  of  the  court,  is  not  denied. 

The  principal  matter  in  controversy  is  the  right  to  the 
three  promissory  notes,  amounting  together,  exclusive  of 
interest,  to  $3429.  They  were  the  property  of  the  com- 
plainant, and  were  assigned  by  him,  on  the  12th  of  February, 
1861,  to  one  of  the  defendants.  The  validity  of  the  assign- 
ments is  the  subject  of  controversy.  They  were  made  under 
circumstances  which  seem  to  require  investigation.  If  the 
case  made  by  the  bill  is  sustained,  the  assignments  are  void, 
and  the  notes  clearly  belong  to  the  complainant.  They  con- 
stituted, at  the  time  of  the  assignment,  all  he  was  worth.  If 
they  are  lost,  he  is  stripped  of  his  entire  estate.  The  as- 
signment simply  restrains  the  defendant  from  collecting  or 
disposing  of  the  notes  during  the  controversy.  The  injury, 
or  even  inconvenience  to  the  defendants,  by  continuing  the 
injunction  is  very  slight.  It  is  not  suggested  that  there  is 
any  danger  of  loss  by  reason  of  insolvency  or  want  of  re- 
sponsibility on  the  part  of  the  maker  of  the  notes.  On  the 
other  hand,  if  the  injunction  is  dissolved,  and  the  notes  as- 
signed or  collected,  the  property  may  be  placed  beyond  the 
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control  of  the  court,  and  be  utterly  lost  to  the  complainant. 
The  injury  to  him  would  be  irreparable.  It  is  clearly  not  a 
case  for  the  dissolution  of  the  injunction.  It  would  be  tanta- 
mount to  a  denial  of  the  relief  asked  for.  The  motion  is 
denied.     Costs  to  abide  the  event  of  the  suit. 


Maria  Howell  vs.  Peter  L.  Sebring. 

A  testator,  by  his  will,  devises  a  moiety  of  the  residue  of  his  real  estate  to 
his  daughter  for  her  life,  then  to  her  husband  for  his  life,  and  after  his 
death  to  his  children  by  the  said  daughter,  with  a  direction  that  when 
the  land  should  belong  to  his  grandchildren,  the  surviving  executor 
might  make  sale  of  said  real  estate,  in  order  to  make  an  equal  division 
of  the  proceeds  among  said  grandchildren,  unless  they  could  all  agree 
upon  a  division  of  their  parents'  share. 

HeU  that  the  exercise  of  the  power  of  sale  thus  conferred  upon  the  execu- 
tors is  contingent  upon  the  inability  of  the  devisees  to  agree  upon  a  di- 
vision. 

The  inability  may  be  legal  as  well  as  voluntary,  and  when  at  the  time  of 
the  exercise  of  the  power  some  of  the  devisees  were  infants,  there  was 
no  necessity  for  an  attempt  at  an  agreement  among  the  devisees  as  a 
prerequisite  to  the  exercise  of  the  power  by  the  executors. 

The  power  to  sell  conferred  by  the  will  upon  the  executors  is  by  statute 
conferred  upon  the  administrator  cum  tettamento  annexo. 

When  a  bill,  filed  to  set  aside  a  sale  on  the  ground  of  fraud,  charges  that 
there  was  collusion  between  the  administrator  and  his  son,  to  whom  the 
property  was  sold,  by  which  the  son  attained  an  unfair  advantage  over 
other  bidders,  and  purchased  the  property  at  a  less  price  than  it  was 
worth,  and  the  evidence  showed  satisfactorily  that  the  son  purchased  the 
premises  not  by  collusion  with  his  father  for  his  own  benefit,  but  that 
they  were  in  fact  purchased  for  his  father,  although  the  sale  was  yoid 
because  in  violation  of  the  well  settled  doctrine  of  equity  forbidding  a 
trustee  from  becoming  indirectly  the  purchaser  at  his  own  sale,  yet  it 
was  held  that  the  complainant  was  not  entitled  to  relief  upon  that 
ground  because  it  was  not  the  case  made  by  the  bill  nor  within  the  issue 
made  by  the  parties.  Before  a  decree  can  be  made  against  a  defendant 
on  this  ground,  it  should  be  distinctly  charged  in  the  bill,  and  the  de- 
fendant have  an  opportunity  of  meeting  the  charge  by  his  answer. 

The  court  however  might,  even  at  the  hearing*  permit  an  amendment  of 
the  bill  where  the  real  truth  waa  not  disdoaed  by  the  answer,  and  was 
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not  ditcovered  until  the  evidence  was  nearly  closed,  if  it  were  neeeasary 
to  the  ends  of  justice. 

The  fact  that  the  administrator  purchased  himself  at  his  own  sale,  although 
it  may  not  be  relied  on  as  a  substantial  ground  of  relief,  may  give  char- 
acter to  the  conduct  of  the  administrator  in  regard  to  the  sale,  and  thus 
tend  to  substantiate  the  charge  of  fraud. 

When  it  is  satisfactorily  shown  that  the  defendant  not  only  failed  to  take 
such  measures  as  would  secure  the  best  price  for  the  property,  but  that 
the  course  adopted  by  him  was  calculated,  if  not  designed,  to  operate 
against  the  sale,  and  to  prejudice  the  interests  of  those  whose  rights  he 
represented,  the  sale  will  be  set  aside. 

The  jurisdiction  of  this  court  to  set  aside  sales  is  by  no  means  confined  to 
cases  of  sales  under  a  decree  of  this  court.  It  extends  to  all  sales  made 
by  administrators,  trustees,  agents,  and  public  officers,  acting  either  by 
authority  of  law  or  by  virtue  of  the  process  of  this  or  any  other  court. 

The  evidence  in  this  case  held  sufficient  to  establish  the  charges  of  fraud 
and  collusion  made  in  the  bill,  and  to  warrant  a  decree  that  the  sale  be 
set  aside. 


This  was  a  bill  filed  to  set  aside  a  sale  of  real  estate,  made 
by  the  defendant  as  administrator  de  bonis  non  cum  testa- 
merUo  annexo  of  Adam  Smith,  the  grandfather  of  com- 
plainant. The  circumstances  under  which  the  sale  was  made 
are  fully  stated  in  the  Chancellor's  opinion.  The  grounds 
were — 

First.  That  the  administrator  had  no  authority  to  make 
the  sale. 

Second.  That  the  sale  was  fraudulent,  and  made  by  collu- 
sion between  the  administrator  and  his  son,  the  allegation  of 
the  bill  being  that  the  administrator  had  so  conducted  and 
managed  the  sale  as  to  throw  the  property  into  the  hands  of 
his  son  at  a  very  inadequate  price. 

It  appeared,  by  the  testimony,  that  on  the  same  day  on 
which  the  defendant  conveyed  the  property  to  his  son,  the 
son  reconveyed  it  to  the  defendant  for  the  same  price  paid 
by  the  son  for  it ;  and  that  the  sale  had  been  contrived  by 
the  administrator  for  his  own  benefit,  and  not  for  the  benefit 
of  the  son,  as  alleged  in  the  bill,  the  son  being  a  mere  agent 
in  the  matter,  and  having  no  interest  rn  the  transaction. 

Vol.  I.  H 
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Mr.  DUtSj  for  complainant,  contended  that,  under  the 
will,  the  power  of  the  administrator  to  sell  was  contingent 
upon  a  failure  to  agree  upon  a  division  of  the  land  itself  by 
the  parties  entitled  to  it,  and  that  prior  to  the  sale  no  di- 
vision had  been  proposed  or  attempted. 

In  case  of  a  vested  power  to  sell,  every  prerequisite  should 
appear  to  have  been  complied  with.  Den  v.  Philhowerj  4 
Zab.  796. 

The  sale  will  be  relieved  against  on  the  ground  of  gross 
inadequacy  of  price.  Maskem  v.  Cb«,  1  Madd,  Ch,  B.  169 ; 
WHlard's  Eq,  Jut,  203;  Underwood  v.  Hithcox^  1  Vesey 
sen.  279. 

The  sale  was  void  because  it  appears  that  the  administrator 
himself  was  the  purchaser — the  son  was  a  mere  nominal 
buyer.  Den  v.  McKnight,  6  HdUt  391 ;  WiUards  Eq.  Jxir. 
186,  189;  Den  v.  Wright,  2  HaUt  175;  Winans  v.  Brook- 
fidd,  2  South.  847 ;  Davov^  v.  Fanning,  2  Johns.  Ch,  Rep. 
257. 

P.  D.  Vroom,  for  defendant. 

The  administrator  de  bonis  non  with  the  will  annexed  ha*? 
by  statute  the  same  power  to  sell  which  the  will  conferred 
upon  the  executor.     Nix.  Dig,  258,  §  20. 

Mere  inadequacy  of  price  not  sufficient  to  avoid  a  sale. 
1  Story's  Eq.  Jur.,  §  245 ;  Osgood  v.  Franklin,  2  Johns.  Ch. 
Ji.l. 

The  case  made  by  the  proof  varies  from  that  charged  in 
the  bill,  and  defendant  has  had  no  opportunity  to  reply  to 
that  charge.  Story's  Equity  PL,  §  36  and  n>otes ;  Gresleys 
Eq.  Ev.  23,  161 ;  Walpole  v.  Orford,  3  Ves.  jun.  402 ;  Gor- 
don V.  Gordon,  3  Swanst  472 ;  Lyon  v.  Sanders,  23  Miss. 
530;  Freeman  y.  Swan,  22  Ala.  106;  Parsons  v.  ffeston,  3 
Stock.  155. 

The  Chancellor.  Adam  Smith,  of  the  county  of  Som- 
erset, by  his  last  will  and  testament,  bearing  date  on  the  5th 
December,  1823,  devised  the  use  of  a  moiety  of  the  residue 
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of  his  real  estate  to  his  daughter  Frances,  the  wife  of  John 
Van  Nest,  for  her  life,  and  on  her  death  to  the  use  of  her 
husband,  John  Van  Nest,  for  his  life,  and  on  the  death  of  the 
husband,  to  his  children  by  the  said  daughter  of  the  testator 
in  fee ;  and  the  testator  by  his  will  directed,  that  when  the 
said  land  should  belong  to  his  said  grandchildren,  the  surviv- 
ing executors  or  executor  might  make  sale  of  the  said  real 
estate,  in  order  to  make  an  equal  division  among  the  said 
grandchildren  of  the  proceeds  thereof,  unless  they  could  all 
agree  upon  a  division  of  their  parents'  share.  The  testator 
died  seized  of  the  land  so  devised  in  the  year  1825.  Frances 
Van  Nest,  the  daughter  of  the  testator,  survived  her  hus- 
band, and  died  on  the  29th  of  January,  1867,  leaving  three 
children  and  the  issue  of  a  deceased  daughter  surviving.  The 
complainant,  as  one  of  the  children  of  John  and  Frances 
Van  Nest,  is  entitled  to  one-fourth  part  of  the  lands  so  de- 
vised. 

Prior  to  the  death  of  Frances  Van  Nest,  all  the  executors 
named  in  the  will  had  died.  On  the  23d  of  February,  1857, 
the  defendant,  Peter  L.  Sebring,  took  out  letters  of  adminis- 
tration de  bonis  non  with  the  will  annexed  upon  the  estate 
of  the  said  testator,  and  took  upon  himadf  the  administra- 
tion and  settlement  of  said  estate. 

On  the  26th  of  February,  1858,  the  land  was  exposed  to 
sale  at  public  vendue  by  the  administrator,  and  was  struck 
off  and  sold  to  Abraham  Sebring,  one  of  the  defendants  and 
u  son  of  the  administrator,  for  thirty  dollars  an  acre. 

The  bill  is  filed  to  set  aside  the  said  sale  on  the  grounds — 

1.  That  the  administrator  had  no  authority  to  make  the 
said  sale — and 

2.  That  the  said  sale  was  fraudulent,  and  made  by  collu- 
sion between  the  administrator  and  his  son. 

I.  The  first  objection  to  the  validity  of  the  sale  is,  that  the 
power  vested  in  the  executors  to  make  sale  of  the  real  estate 
in  question  was  not  an  absolute  or  unconditional  power,  but 
contingent  upon  the  failure  of  the  devisees  to  agree  among 
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themselves  upon  a  division;  and  that  an  unsuccessful  at- 
tempt to  make  a  division  by  the  devisees  was  a  prerequisite 
to  the  power  of  sale  being  vested  in  the  executors. 

The  power  of  sale  is  vested  by  the  terms  of  the  will.  The 
exerdae  of  the  power  is  contingent  upon  the  failure  of  the 
devisees  to  agree  upon  a  division.  The  language  of  the  will 
is,  that  the  surviving  executor  or  executors  may  make  sale 
of  the  real  estate,  in  order  to  make  an  equal  division  among 
the  devisees,  unless  they  can  all  agree  upon  a  division.  The 
exercise  of  the  power  by  the  executors  is  contingent  upon 
the  ability  or  inability  of  all  the  devisees  to  agree  upon  a 
division.  The  inability  may  be  legal,  resulting  from  legal 
disability,  or  it  may  be  voluntary.  It  is  manifest,  upon  the 
face  of  the  bill,  that  the  devisees  cannot  agree  upon  a  divi- 
sion. Part  of  them  are  infants.  There  is  no  ground  for 
assuming  that  the  testator  intended  to  provide  merely  for  the 
case  of  a  disagreement  as  to  the  mode  of  division  among 
parties  competent  to  contract.  It  is  more  reasonable  to  pre- 
sume that  he  intended  to  provide,  also,  for  cases  of  legal 
disability  to  make  the  agreement.  The  case  therefore  falls 
both  within  the  language  and  the  intention  of  the  testator. 
Under  such  circumstances,  there  can  be  no  necessity  for  an 
attempt  at  agreement  among  the  devisees  as  a  prerequisite 
to  the  exercise  of  the  power  by  the  executors. 

It  was  suggested,  upon  the  argument,  that  the  estate  of 
the  testator,  Adam  Smith,  had  been  fully  administered  by 
his  executors,  and  their  final  accounts  settled;  that  after 
their  death  there  were  no  debts  of  the  testator  to  be  paid, 
and  no  assets  to  be  administered;  and  that  consequently 
there  was  no  authority  in  the  surrogate  to  grant  letters  of 
administration  for  the  mere  purpose  of  executing  the  power 
in  question.  It  is  enough  to  say,  in  answer  to  this  objection, 
that  it  is  neither  suggested  by  the  bill  nor  sustained  by  com- 
petent evidence ;  on  the  contrary  the  bill  and  answer  both 
allege  that  Peter  L.  Sebring  took  out  letters  of  administra- 
tion de  bonis  non  cum  testamento  annexo  upon  the  estate  of 
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the  testator,  and  that  he  has  since  taken  upon  hiniself  the 
settlement  of  the  estate. 

If,  therefore,  the  objection  to  the  legality  of  the  grant  of 
letters  of  administration  be  well  founded,  both  in  law  and  in 
fiict,  upon  which  it  is  not  designed  to  intimate  any  opinion 
whatever,  it  is  clear  that  it  cannot  now  be  drawn  in  question 
in  the  progress  of  this  cause. 

The  power  vested  by  the  will  in  the  executors  to  sell  and 
convey  real  estate,  is  by  the  statute  conferred  upon  the  ad- 
ministrator cum  testamento  annexOj  and  a  sale  and  convey- 
ance by  him  is  declared  to  be  as  valid  and  effectual  as  if 
made  by  the  executors  named  in  the  will.  Nix.  Dig.  258, 
§20. 

XL  It  is  objected  that  the  sale  made  by  the  administrator 
is  actually  or  constructively  fraudulent. 

The  bill  charges,  among  other  circumstances  of  fraud,  that 
there  was  collusion  between  the  administrator  and  his  son, 
to  whom  the  property  was  sold,  and  that  the  administrator 
fraudulently  furnished  to  the  son  information  which  was 
withheld  from  other  bidders  at  the  sale.  On  filing  the 
bill,  an  injunction  issued  to  restrain  the  delivery  of  the 
deed  to  the  purchaser.  The  son  has  been  examined  as  a 
witness,  and  it  appears  satisfactorily,  from  his  evidence,  that 
he  purchased  the  premises  not  by  collusion  with  his  father 
for  his  own  benefit,  but  that  they  were  in  fact  purchased  for 
the  benefit  of  his  father.  The  sale  took  place  on  the  26th  of 
February.  By  the  x^onditions  of  sale,  the  purchase  money 
was  to  be  paid  in  cash  within  thirty  days,  and  possession  to 
be  given  on  the  first  day  of  April.  The  deed  was  executed, 
and  delivered  to  the  son  on  the  eighth  of  March,  ten  days 
after  the  sale,  and  twenty  days  before  the  time  limited  for 
the  payment  of  the  purchase  money.  The  purchaser  paid  no 
part  of  the  consideration,  but  gave  a  mortgage  to  his  father 
for  the  whole  amount,  being  fourteen  hundred  and  ten  dol- 
lars. On  the  same  day  ho  conveyed  the  property  back  to 
his  father,  at  the  same  price  at  which  it  was  struck  off  to 
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him.  Both  deeds  were  executed  before  the  service  of  the  in- 
junction and  before  the  time  limited  by  the  conditions  of  the 
sale  for  the  payment  of  the  purchase  money  and  the  deliverj^ 
of  the  deed.  The  evidence  of  the  son  leaves  no  room  for 
doubt  that  in  point  of  fact  the  administrator  became  indi- 
rectly the  purchaser  at  his  own  sale,  in  violation  of  the  well 
settled  doctrine  of  equity.  This  objection  must  prove  fatal 
to  the  sale.  Den  v.  Wright,  2  Ifalat  175 ;  Den  v.  Mc- 
Knight,  6  ffalst  385 ;  ScoU  v.  Gamble,  1  Stock,  235 ;  Mvl- 
ford  V.  Bawen,  1  Ibid.  797 ;  Obert  v.  Obert,  2  Stock.  98,  1 
Beas.  423 ;  Mvlford  v.  Mineh,  3  Stock.  16. 

The  complainant,  however,  is  not  entitled  to  relief  upou 
this  ground  in  the  present  shape  of  the  pleadings.  It  is 
well  objected,  on  the  part  of  the  defendant,  that  the  case 
thus  made  is  not  the  case  made  by  the  bill  nor  within  tho 
issue  between  the  parties.  Before  a  decree  can  be  made 
against  the  defendant  on  this  ground  it  should  be  distinctly 
charged  in  the  bill,  and  the  defendant  have  an  opportunity 
of  meeting  the  charge  by  his  answer.  Gredeya  Eq.  Ev. 
160 ;  Story's  Eq.  PL,  §  28,  36 ;  Gcrrdcm  v.  G(/rd(m,  3  Swan^t. 
472;  Parsons  v.  Heston,  3  Stock.  150. 

If  the  complainant  proposed  to  rely  upon  this  ground,  tlie 
proper  course  would  have  been,  immediately  upon  the  dis- 
closure of  the  facts,  to  have  applied  for  leave  to  amend  his 
bill  according  to  the  truth  of  the  case.  But  as  the  real 
truth  was  not  disclosed  by  the  defendant's  answers,  and  was 
not  discovered  until  the  evidence  was  nearly  closed,  it  would 
be  in  accordance  with  the  practice  of  the  court,  even  at  this 
stage  of  the  cause,  to  permit  an  amendment  of  the  bill  upon 
terms,  if  it  were  necessary  to  the  ends  of  justice. 

The  fact  that  the  administrator  became  himself  the  pur- 
chaser at  his  own  sale,  cannot  be  relied  on  as  a  substantive 
ground  of  relief,  and  must  be  laid  out  of  view,  except  so  far 
as  it  may  tend  to  give  character  to  the  conduct  of  the  ad- 
ministrator in  regard  to  the  sale,  and  thus  tend  to  sub- 
stantiate tho  charge  of  fraud.     Story's  Eq.  PL,  §  28. 

The  case  made  by  the  complainant's  bill  is,  that  the  dc- 
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fendant,  claiming  power  by  virtue  of  his  office  as  adminis- 
trator to  make  sale  of  property  in  which  the  complainant 
was  jointly  interested  with  himself  and  others,  exposed  the 
property  for  sale  without  notice  to  the  parties  interested,  so 
conducted  himself  in  the  discharge  of  his  office  as  to  dis- 
courage competition,  and  thereby  to  cause  the  property  to  be 
sold  at  a  great  sacrifice,  in  fraud  of  the  right  of  the  com- 
plainant. 

In  support  of  the  charge  it  is  satisfactorily  shown  by  the 
evidence,  that  the  defendant  not  only  failed  to  take  such 
measures  as  would  secure  the  best  price  for  the  property, 
but  that  the  course  adopted  by  him  was  calculated,  if  not 
designed,  to  operate  against  the  sale,  and  to  prejudice  the 
interests  of  those  whose  rights  he  represented. 

The  parties  interested  with  him  in  the  property,  and  own- 
ing three-fourths  of  the  entire  interest,  were  nonresidents  of 
the  state,  and  some  of  them  infants  incapable  of  protecting 
their  interests.  It  does  not  appear  that  he  gave  any  of 
them  notice  of  his  determination  to  sell  the  property  or  con- 
ferred with  them  respecting  their  interests.  He  advertised 
the  property  for  sale  at  an  unusual  hour,  ten  o'clock  in  the 
morning,  and  caused  it  to  be  struck  off,  according  to  the 
weight  of  the  evidence,  about  twelve  o'clock,  or,  as  all  the 
ondence  shows,  before  one  o'clock,  and  before  some  persons 
who  purposed  bidding  had  arrived  at  the  place  of  sale.  It 
is  admitted  that  the  case  does  not  fall  within  the  purview  of 
the  statute,  which  requires  all  sales  of  real  estate  made  under 
a  public  statute  or  the  direction  of  a  court  to  be  made  be- 
tween the  hours  of  twelve  and  five  o'clock.  Nix,  Dig,  728, 
§  28.  But  this  is  the  time  at  which  most  public  sales  by 
administrators,  sheriffs,  and  other  officers  are  required  to  be 
made.  It  is  the  usual  time  at  which  all  public  sales  arc 
made,  and  a  departure  from  that  time  was  calculated  to  mis- 
lead the  public,  and  is  important,  in  connection  with  other 
facts,  as  showing  the  anirmLS  with  which  the  proceeding  was 
conducted. 

It  is  in  evidence  that,  previous  to  the  sale,  doubts  arose 
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whether,  under  the  provisions  of  the  will,  the  administrator 
could  make  a  good  title.  A  party  wishing  to  purchase  testi- 
fies that  he  took  the  opinion  of  eminent  legal  counsel  on  the 
subject,  who  gave  an  opinion  adverse  to  the  title.  This  fact 
was  brought  to  the  knowledge  of  the  administrator.  At  the 
time  of  the  sale,  the  question  was  publicly  discussed  in  the 
presence  and  hearing  of  the  bidders  and  those  desirous  of 
bidding,  and  the  fact  that  such  opinion  had  been  given  was 
there  stated.  It  was  not  questioned  or  denied  that  such 
opinion  had  been  given,  and  no  step  was  taken  by  the  ad- 
ministrator to  counteract  its  natural  influence  upon  the 
minds  of  those  desirous  of  purchasing.  It  is  clear,  from 
the  evidence,  that  serious  doubts  were  entertained  by  those 
who  were  present  at  the  sale  whether  a  good  title  could  be 
made  by  the  administrator.  Under  such  circumstances,  jus- 
tice required  that  the  sale  should  have  been  adjourned,  or 
some  measures  adopted  to  assure  the  public  mind  and  give 
confidence  to  those  desirous  of  purchasing.  The  adminis- 
trator would  do  neither.  He  refused  to  modify  the  condi- 
tions of  sale  so  that  a  purchaser  might  be  relieved  against 
the  penalty  of  a  resale,  and  a  liability  for  all  deficiencies  in 
case  the  title  should  not  prove  satisfactory.  The  language 
and  conduct  of  the  administrator  was  certainly  not  calcu- 
lated to  diminish  the  difficulty,  if  it  did  not  increase  it.  He 
caused,  it  is  true,  the  will  to  be  read,  but  that  could  have 
answered  no  good  purpose,  for  it  is  not  pretended  that  the 
will,  by  its  terms,  gave  any  authority  to  the  administrator  to 
make  the  sale. 

It  further  appears  that  the  conditions  of  sale  were  not  only 
harsh  but  unusual.  One  of  the  conditions  was,  that  **  all 
property  purchased  at  this  sale  to  be  for  cash  within  thirty 
days,  in  lawful  currency  of  the  United  States.  The  effect  of 
such  a  condition  upon  a  sale  made  in  February,  1858,  so 
soon  after  the  greai  commeixiial  crisis  of  1857,  and  during 
its  consequent  embarrassments,  is  sufficiently  obvious.  The 
administrator  was  applied  to  before  the  day  of  sale  to  modify 
that  condition  and  to  extend  the  credit.     He  was  told  that, 
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with  such  terms  and  without  an  undoubted  title,  he  would 
not  get  a  bid  for  the  property.  He  refused  to  modify  the 
condition,  upon  the  ground  that  he  was  administrator,  and 
might  be  called  upon  to  pay  the  money.  And  yet,  having 
sold  the  property  to  his  own  sorij  he  took  a  mortgage  for 
every  dollar  of  the  purchase  money.  These  measures  pro- 
duced their  natural  result.  Bona  fide  purchasers,  who  at- 
tended the  sale  for  the  purpose  of  buying  the  property  at 
sixty  dollars  an  acre,  were  deterred  from  bidding,  and  the 
property  was  struck  off  at  half  that  price. 

It  would  be  a  reproach  to  the  administration  of  justice,  if 
a  sale  by  an  administrator  having  in  charge  the  interests  of 
others,  conducted  by  such  means  and  with  such  results, 
should  be  permitted  to  stand. 

It  was  properly  suggested,  on  the  arguments,  that  this  is 
not  a  sale  under  a  decree  of  this  court,  and  that,  therefore, 
the  power  of  this  court  cannot  be  invoked  to  the  same  extent 
nor  precisely  upon  the  same  principle  upon  which  it  inter- 
feres to  regulate  sales  made  by  virtue  of  its  own  process. 
But  the  jurisdiction  of  the  court  is  by  no  means  confined  to 
this  class  of  cases.  It  extends  to  all  sales  made  by  adminis- 
tratprs,  trustees,  agents,  and  public  officers,  acting  either  by 
authority  of  law  or  by  virtue  of  the  process  of  this  or  of  any 
other  court.  And  where  the  authority  to  make  the  sale  is 
shown,  the  question  respecting  the  fairness  of  the  sale  will 
then  stand  on  the  same  principles  with  any  other  transaction 
in  which  fraud  is  charged.  Steads  Executors  v.  Course,  4 
Cranch  413 ;  Hays  v.  Doane,  3  Stock.  84 ;  Woods  v.  Moncll, 
1  Johns,  CL  R.  503. 

The  complainant  is  entitled  to  her  decree  setting  aside  the 
sale  with  costs. 
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Robert  L.  Sebvis  vs.  George  Nelson. 

In  making  proof  of  the  execution  of  an  instrnment,  the  attesting  witness  to 
which  is  dead,  proof  of  the  signature  of  the  suhscribing  witness  alone  is 
prima  Jade  evidence  of  the  due  execution  of  the  instrument.  But  it  is 
by  no  means  conclusive.  The  execution  of  the  inBtrnment,  when  the 
subscribing  witness  is  dead  or  cannot  be  produced,  may  be  proved  by 
other  evidence,  and  it  is  usual  in  such  cases  to  give  evidence  also  of  the 
handwriting  of  the  party  to  the  instrument. 

It  has  been  a  vexed  question,  whether  in  all  such  cases  the  signature  of  the 
party  executing  should  not  also  be  proved. 

The  evidence  in  this  case  held  to  be  insufficient  to  establish  the  execution 
of  the  instrument  in  controversy. 

A  grantee  cannot  set  up  for  his  own  protection  under  an  absolute  deed  the 
existence  of  a  parol  trust. 

When  a  grantor  of  real  estate  takes  the  note  of  the  grantee  for  a  part  of 
the  purchase  money,  and  at  the  same  time  executes  to  the  grantee  an  in- 
strument of  writing  acknowledging  that  the  note  is  not  to  be  paid,  "  a^ 
it  is  understood  that  I  deed  him  my  farm  to  keep  creditors  off  until  such 
time  as  I  can  sell  my  farm  without  a  sacrifice,  and  the  proceeds  of  such 
sale  shall  go  to  pay  my  creditors,"  ..."  and  the  said  R.  L.  S.  (the 
grantor)  is  to  deed  the  farm  to  any  one  that  I  may  order  at  any  time.*' 
On  a  bill  filed  by  the  grantee  against  the  grantor  to  restrain  the  collec- 
tion of  the  note,  and  to  establish  and  settle  a  trust  of  the  real  estate  al- 
leged to  be  subsisting  in  the  hands  of  the  grantor,  it  was  held — 

That  such  an  instrument  is  not  the  declaration  of  a  trust  in  writing,  as  re- 
quired by  the  statute  of  frauds,  but  is  a  mere  arrangement  to  hinder  and 
delay  the  creditors  for  the  benefit  of  the  grantor,  which  is  void  in  law 
as  against  creditors,  and  which  a  court  of  equity  will  not  sustain. 

Nor,  on  the  other  hand,  will  a  court  of  equity  relieve  a  party  from  the 
effect  and  obligation  of  such  a  contract  voluntarily  entered  into.  As 
between  the  parties  themselves,  a  conveyance  of  land  to  hinder  or  de- 
fraud creditors  is  valid,  and  will  not  be  set  aside  or  relieved  against  at 
the  instance  of  either  party,  each  of  whom  is  partieept  criminU. 

The  real  estate  conveyed  in  this  case  was  situate  in  the  state  of  New  York. 
Held  that  the  trust  sought  to  be  established  cannot  be  enforced  in  this 
court.    The  land  is  not  within  its  jurisdiction  nor  under  its  control. 


For  complainant,  Mr.  Stout. 

For  defendant,  Mr.  C.  JV.  Voorhis  and  Mr.  M,  A.  Fowler 
of  FishkiU,  N.  Y. 
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The  Chancellob.  The  bill  in  this  cause  was  filed  to  re- 
strain proceedings  at  law  for  the  recovery  of  a  promissory 
note  for  two  thousand  nine  hundred  dollars,  given  by  the 
complainant  to  the  defendant,  and  also  for  the  settlement  of 
an  alleged  trust,  subsisting  in  the  hands  of  the  complainant, 
of  certain  real  and  personal  estate  of  the  defendant. 

The  admitted  &cts  of  the  case  are,  that  the  defendant. 
Nelson,  by  deed  of  bargain  and  sale,  executed  by  himself  and 
his  wife,  bearing  date  on  the  twenty-sixth  day  of  October, 
eighteen  hundred  and  fifty-nine,  for  the  alleged  consideration 
of  four  thousand  five  hundred  dollars,  conveyed  to  the  com- 
plainant a  farm,  of  about  ninety  acres,  situate  in  the  town  of 
East  Fishkill,  in  the  county  of  Dutchess,  and  state  of  New 
York.  The  conveyance  is  made  subject  to  two  mortgages 
upon  the  premises  for  two  thousand  four  hundred  and  forty- 
six  dollars,  the  payment  of  which  was  assumed  by  the  grantee 
as  part  of  the  consideration  money  for  the  purchase.  By 
bill  of  sale,  bearing  even  date  with  the  deed,  for  the  consid- 
eration therein  expressed,  of  nine  hundred  and  sixty-three 
dollars  and  thirteen  cents,  the  defendant  sold  and  transferred 
to  the  complainant  a  large  amount  of  personal  property  then 
upon  the  farm,  consisting  of  stock,  farming  utensils,  hay, 
grain,  and  other  chattels.  To  represent  a  part  of  the  con- 
sideration (real  or  fictitious)  of  the  conveyance  and  transfer 
of  the  said  real  and  personal  estate,  the  complainant  gave  to 
the  defendant  the  promissory  note  in  question  for  two  thou- 
sand nine  hundred  dollars,  bearing  date  on  the  twenty-fifth 
day  of  October,  eighteen  hundred  and  fifty-nine,  and  paya- 
ble three  montlis  after  date  to  the  defendant  or  order. 

The  giving  of  the  note  is  admitted  by  the  complainant, 
but  he  alleges  that  it  was  given  without  consideration.  The 
case  made  by  the  bill  is,  that  the  whole  transaction  was 
merely  colorable.  That  the  conveyance  of  the  land  and  the 
bill  of  sale  of  the  chattels  were  made  without  consideration. 
That  they  were  accepted  by  Servis,  at  the  instance  and  for 
the  sole  benefit  of  the  defendant,  and  were  held  by  him  upon 
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a  secret  trust  that  they  should  be  sold  at  an  early  day,  and 
the  proceeds  of  the  sale  applied  to  the  satisfaction  of  the 
debts  of  the  defendant,  and  the  surplus,  if  any,  after  paying 
the  expenses  of  executing  the  trust,  to  be  paid  to  the  de- 
fendant himseif.  In  support  of  these  allegations,  the  bill 
seta  out  an  instrument  of  writing,  bearing  date  on  the  twenty- 
fifth  day  of  October,  eighteen  hundred  and  fifty-nine,  cotem- 
poraneous  with  the  note  purporting  to  have  been  executed 
under  the  hand  and  seal  of  Greorge  Nelson,  the  defendant, 
and  to  have  been  attested  by  Hercules  Weston.  That  in- 
strument is  as  follows :  "  This  is  to  certify  that  Robert  L. 
Servis  is  to  give  me  his  note  for  two  thousand  nine  hundred 
dollars,  as  a  consideration  for  my  farm  in  Dutchess  county, 
state  of  New  York ;  but  said  Robert  L.  Servis  is  not  to  pay 
said  note,  as  it  is  understood  that  I  deed  him  my  farm  to 
keep  my  creditors  off  until  such  time  as  I  can  sell  my  farm 
without  a  sacrifice :  and  the  proceeds  of  such  sale  shall  go  to 
pay  my  creditors.  Now  the  meaning  of  this  agreement  is, 
that  the  said  Servis  has  no  real  consideration  for  the  said 
note,  but  does  this  to  befriend  his  friend,  as  he  thinks  he  can 
pay  all  he  owes,  and  have  something  left,  if  he  has  a  chance 
to  make  it  without  sacrificing  his  property;  and  the  said 
Robert  L.  Servis  is  to  deed  the  farm  to  any  one  that  I  may 
order,  and  at  any  time,  and  the  said  Robert  L.  Servis  is  to 
be  at  no  expense,  as  he  is  doing  the  same  for  my  whole 
benefit." 

The  defendant,  by  his  answer,  explicitly  denies  that  the 
conveyance  and  transfer  of  the  real  and  personal  estate  were 
made  upon  the  understanding  and  trust  set  forth  in  the  com- 
plainant's bill.  He  denies  that  the  note  was  given  under  the 
circumstances  set  forth  in  the  bill  of  complaint,  or  with  any 
understanding  that  it  should  not  be  paid.  He  denies  that 
any  such  agreement  as  that  set  forth  in  the  bill  of  complaint, 
and  therein  alleged  to  have  been  drawn  by  Hercules  Was  ton, 
was  prepared  by  his  assent,  direction,  or  knowledge,  or  was 
ever  signed  by  him.     He  alleges  that  the  deed  for  the  land 
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and  the  bill  of  sale  of  the  personal  property  were  made,  re- 
spectively, in  pursuance  of  bona  fide  contracts  of  sale,  and 
for  the  consideration  therein  respectively  stated,  amounting 
to  five  thousand  four  hundred  and  sixty-three  dollars  and 
thirteen  cents;  that  the  mortgages  upon  the  land,  which 
were  agreed  to  be  assumed  by  the  purchaser,  amounted  to 
two  thousand  four  hundred  and  forty-six  dollars ;  that  the 
complainant's  note  for  two  thousand  nine  hundred  dollars 
was  accepted  in  payment  for  that  amount,  and  that  the  bal- 
ance of  the  purchase  money,  one  hundred  and  seventeen  dol- 
lars and  thirteen  cents,  was  paid  in  cash  on  the  delivery  of 
the  deed, 

The  issue  of  fact  presented  by  the  pleadings  in  the  cause 
is,  whether  the  conveyance  and  transfer  of  the  real  and  per- 
sonal property  made  by  the  defendant  to  the  complainant 
were  made  in  pursuance  of  a  bona  fide  contract  of  sale,  and 
the  note  for  two  thousand  nine  hundred  dollars  given  in  part 
payment  of  the  purchase  money — or  whether  the  whole 
transaction  was  fictitious,  and  designed  to  protect  the  defend- 
ant's property  against  the  claims  of  his  creditors.  The  ma- 
terial evidence  in  support  of  this  issue,  on  the  part  of  the 
complainant,  is  the  instrument  of  writing  alleged  to  have 
been  given  by  Nelson  to  Servis  immediately  before  the  exe- 
cution of  the  note,  and  to  have  been  dmwn  and  attested  by 
Hercules  Weston. 

The  parties  have  both  been  examined,  and  have  testified 
very  explicitly  upon  this  point.  They  each  sustain  the  case, 
as  sworn  to  by  them  respectively  in  the  bill  and  «Lnswer»  The 
complainant  states  with  great  minuteness  the  time,  place, 
and  circumstances  attending  the  making  of  the  contract  and 
the  preparation  and  execution  of  the  instrument.  He  testi- 
fies that  the  contract  was  drawn  by  Hercules  Weston,  and 
was  executed  in  his  presence  at  Washington,  in  the  county 
of  Middlesex ;  that  he  saw  the  instrument  signed  by  Nelson, 
and  attested  by  Weston,  the  subscribing  witness.  The  de- 
fendant, on  the  other  hand,  testifies  that  the  signature  to 
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the  instrument  is  not  his  handwriting ;  that  no  such  instru- 
ment was  ever  prepared  by  Weston,  with  his  instructions  or 
with  his  knowledge,  consent,  or  approbation ;  that  he  never 
knew  Weston,  and  never  heard  his  name  till  the  commence- 
ment of  this  suit ;  that  he  never  executed  the  .instrument  ; 
that  he  left  Washington  at  an  early  hour  on  Monday,  the 
twenty-fourth  day  of  October,  and  that  on  Tuesday,  the 
twenty-fifth  day  of  October,  when  the  paper  purports  to 
have  been  executed,  he  was  in  Dutchess  county,  in  the  state 
of  New  York.  The  evidence  thus  far,  it  is  obvious,  does  not 
inaterially  aid  the  plaintiff's  case. 

Weston,  the  subscribing  witness,  died  soon  after  the  date 
of  the  instrument,  and  before  the  commencement  of  the  con- 
troversy. The  complainant  therefore,  as  he  had  a  right  to 
do,  resorted  to  proof  of  the  signature  of  the  subscribing  wit- 
ness as  proof  of  the  genuineness  of  the  instrument  He 
called  for  this  purpose  a  large  number  of  witnesses,  consist- 
ing of  the  friends  and  neighbors  of  Weston,  of  those  who  had 
transacted  business  with  him,  and  were  &miliar  with  his 
writing,  including  members  of  his  family,  most  of  whom  tes- 
tified with  great  confidence  their  belief  that  both  the  body 
of  the  instrument  and  the  signature  of  the  attesting  witness 
were  in  the  handwriting  of  Hercules  Weston.  On  the  other 
hand,  the  defendant  called  the  president  and  cashier  of  the 
Bank  of  New  Brunswick,  who  were  familiar  with  the  writing 
of  Weston,  and  who  testify  that  the  signature  of  the  attest- 
ing witness  is  not  his  genuine  signature.  Five  other  persons, 
experienced  in  the  examination  of  handwriting,  and  conver- 
sant with  the  subject  as  bank  officers  or  otherwise,  were  ex- 
amined as  experts,  and  all  testify  that  the  signature  of  Her- 
cules Weston,  as  an  attesting  witness  to  the  instrument,  is 
not  a  genuine  signature. 

Upon  this  evidence  the  complainant  rests  this  part  of  his 
case.  He  made  no  attempt  to  prove  that  the  name  of 
"  George  Nelson,"  by  whom  the  instrument  purports  to  be 
executed,  was  the  genuine  signature  of  the  defendant.  Proof 
of  the  signature  of  the  subscribing  witness  alone  is  prima 
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fade  evidence  of  the  due  execution  of  the  instrument.  1  PkiU. 
Eo.  420 ;  PhiU.  ^  Amoa  661 ;  1  Stark.  Eo.  328. 

But  it  is  by  no  means  conclusive.  The  execution  of  the 
instrument,  where  the  subscribing  witness  is  dead  or  cannot 
be  produced,  may  be  proved  by  other  evidence ;  and  it  is 
usual  in  such  case  to  give  evidence  also  of  the  handwriting 
of  the  obligor.  1  Sixirk.  Ev,  328;  1  GrecTd,  Ev.,  §  572; 
Oliphant  v.  Taggart,  1  Bay  255. 

It  haa  been,  indeed,  a  vexed  question  whether,  in  all  such 
cases,  the  signature  of  the  party  executing  should  not  also 
be  proved.  Kay  v.  Brookman,  3  Car.  4f  P-  555 ;  iShtiy  v. 
Champlin,  4  Johns.  B.  461 ;  7  Term  B.  266,  note  a;  1  PhiU. 
Ev.  420,  note  a;  1  Gilbert's  Ev.  104. 

There  is  not  only  a  total  absence  of  any  proof,  on  the  part 
of  the  plaintiflF,  of  the  genuineness  of  the  signature  of  the 
party  by  whom  the  instrument  purports  to  have  been  exe- 
cuted, but  witnesses  on  the  part  of  the  defendant,  who  are 
acquainted  with  his  handwriting,  testify  that  the  signature 
to  the  instrument  is  not  genuine ;  and  it  cannot  escape  ob- 
servation that  the  signature  of  the  name  of  George  Nelson 
to  the  instrument  in  question  bears  a  very  faint  resemblance 
to  the  signature  attached  to  the  deed  and  bill  of  sale,  which 
were  executed  by  him  upon  the  same  day.  I  say  upon  the 
same  day,  for  although  these  papers  are  dated,  and  the  deed 
purports  to  have  been  acknowledged  on  the  twenty-sixth  day 
of  October,  yet  the  evidence  shows  that  they  were  executed, 
and  the  deed  recorded  on  the  same  day  with  the  note,  and 
the  deed  is  recorded  on  the  twenty-fifth.  The  presumption 
therefore  is,  that  the  date  of  the  deed,  of  the  bill  of  sale,  and 
of  the  acknowledgment  of  the  deed,  which  are  all  drawn  and 
witnessed  by  the  same  person  by  whom  the  acknowledgment 
is  taken,  are  erroneously  dated,  and  that  all  the  genuine 
papers  were  executed  on  the  twenty-fifth  of  October,  the  day 
upon  which  the  deed  is  recorded. 

In  view  of  this  evidence,  I  am  not  satisfied  that  the  in- 
strument in  question  was  executed  by  the  defendant.  It  is 
not  necessary,  for  the  purposes  of  this  cause,  that  it  should 
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be  pronounced  a  forgery.  That  ought  not  to  be  done  in  a 
case  of  any  doubt  without  the  intervention  of  a  jury.  It  is 
enough  to  say  that  its  genuineness  is  not  satisfactorily  es- 
tablished. The  evidence  in  support  of  the  genuineness  of 
this  paper,  in  connection  with  the  complainant's  own  testi- 
mony, is  all  the  proof  that  is  offered  of  the  existence  of  the 
alleged  trust.  The  evidence  does  not  support  the  allegations 
of  the  bill. 

But  if  the  allegations  of  the  bill  had  been  fully  proved  by 
parol,  or  if  the  genuineness  of  the  written  instrument  had 
been  established,  there  would  have  been  insuperable  diffi- 
culties in  the  way  of  granting  the  relief  prayed  for. 

By  the  statute  of  frauds,  declarations  or  creations  of  trusts 
or  confidences  of  any  lands  must  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last  will  in  writing,  or  they 
shall  be  utterly  void  and  of  no  effect.  A  grantee  cannot  set 
up  for  his  own  protection  under  an  absolute  deed  the  exist- 
ence of  a  parol  trust.  Nix.  Dig.  306,  §  11 ;  Hutchinson  v. 
TindaU,  2  Grema  Ch.  R.  357. 

If  the  written  instrument  set  out  in  the  bill  of  complaint 
had  been  proved  to  be  genuine,  it  would  not  have  been  com- 
I>etent  evidence  of  the  existence  of  the  trust  alleged  in  the 
bill.  It  contains  no  declaration  of  trust  in  favor  of  the  cred- 
itors of  Nelson.  It  gives  no  authority  to  Servis  to  sell  the 
property  or  to  execute  any  trust  whatever.  It  simply  em- 
jK)wer8  him  to  hold  the  land  "  to  keep  off  the  creditors  of 
Nelson  "  until  be  can  effect  a  sale  without  a  sacrifice ;  and  it 
is  expressly  provided  that  Servis  shall  deed  the  farm  to  any 
one,  and  at  any  time,  that  Nelson  should  order.  This  is  ob- 
viously not  the  declaration  of  a  trust  in  writing,  but  a  mere 
arrangement  to  hinder  and  delay  creditors  for  the  benefit  of 
Nelson,  which  is  void  at  law  as  against  creditors,  and  which 
a  court  of  equity  would  not  sustain. 

Nor,  on  the  other  hand,  will  a  court  of  equity  relieve  a 
party  from  the  effect  and  obligation  of  such  contract  volun- 
tarily entered  into.    As  between  the  parties  themselves  a  con- 
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veyance  of  land  to  hinder  or  defraud  creditors  is  vaUd,  and 
will  not  be  set  aside  or  relieved  against  at  the  instance  of 
either  party,  each  of  whom  is  particeps  criminie. 

It  is  obvious,  moreover,  that  the  trust  sought  to  be  es- 
tablished cannot  be  enforced  in  this  court.  The  land  is  not 
within  its  jurisdiction  nor  under  its  control. 

The  bill  must  be  dismissed  with  costs. 


Mart  Ann  Chiswell  vs,  Michael  Morris. 

On  a  bill  filed  to  recover  dower  in  a  lot  of  land,  which  had  been  ptxrchaeed 
by  the  hosband  of  the  plaintiff,  subject  to  a  mortgage  given  by  a  former 
owner,  it  appeared  that  the  equity  of  redemption  had  been  sold  by  the 
Bberiff,  in  the  lifetime  of  the  hoBband,  on  an  execution  against  him,  to  a 
purchaser  who  afterwards  paid  the  mortgage  debt  and  took  no  assign- 
ment of  the  mortgage,  but  caused  it  to  be  cancelled  of  record,  and  after- 
wards transferred  the  title  and  the  bond  and  mortgage  to  the  defendant. 
Under  these  circumstances  it  was  held — 

That  if  the  purchaser  of  the  equity  of  redemption  had  taken  an  assign- 
ment of  the  bond  and  mortgage,  and  thus  become  clothed  with  the  rights 
of  the  mortgagor,  and  seized  of  his  estate,  it  would  have  constituted  a 
valid  defence  to  an  action  of  dower  at  law. 

Though  the  widow  is  entitled  to  dower  in  the  mortgaged  premises,  sho 
must  take  as  the  heir  and  purchaser  take,  subject  to  the  mortgage  debt. 

Although  she  cannot  at  law  enforce  her  claim  of  dower  against  the  mort- 
gagee or  his  assignee,  in  equity  she  may  redeem  pro  tanto,  and  may  thus 
recover  her  dower  upon  the  payment  of  such  portion  of  the  encum- 
brance, or  subject  to  such  deduction  on  account  of  the  encumbrance  as 
is  equitable  and  just. 

The  purchaser  of  the  equity  of  redemption  having  cancelled  the  mortgage, 
thus  manifesting  an  intention  to  extinguish  it,  and  not  to  rely  for  pro- 
tection on  the  title  of  the  mortgagee,  has  deprived  himself  of  all  defence 
at  law  against  the  claim  for  dower. 

But  in  equity  the  wife's  right  of  dower  is  not  relieved  from  the  encum- 
brance of  the  mortgage  debt.  The  owner  of  the  equity  of  redemption 
was  required,  for  the  protection  of  his  estate,  to  pay  the  debt  or  submit 
to  a  foreclosure  and  sale.  His  voluntary  payment  of  the  debt  for  the 
protection  of  his  estate  ought  not  in  equity  to  prejudice  his  interest  or 
enare  to  the  benefit  of  the  mortgagors  whose  estate  he  holds. 

The  wife  can  only  avoid  the  effect  of  a  mortgage  which  encumbers  her 
dower,  and  be  restored  to  her  right  of  dower  in  one  of  two  modes  : 
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1.  When  the  ieht  shall  be  paid  and  satisfied  by  the  husband,  or  by  some 
person  acting  in  his  behalf  or  in  his  right. 

2.  By  a  redemption  pro  tanto  by  payment  of  an  equitable  proportion 'of 
the  mortgage  debt. 

At  law,  when  the  land  is  aliened  in  the  lifetime  of  the  hneband,  dower  is 
recoverable  only  to  the  value  of  the  land  at  the  time  of  the  alienation. 
So  in  equity  she  ought  to  take  her  estate  subject  to  the  encumbrances 
subsisting  upon  it  at  the  time  of  the  alienation,  and  should  derive  no 
advantage  from  the  satisfaction  of  such  encumbrance  by  the  alienee  to 
his  prejudice. 

The  husband  did  not  die  seized  of  the  estate.  The  widow  is  therefore  en- 
titled to  dower  only  from  the  time  of  demand,  or,  if  no  demand  be  made, 
from  the  time  of  filing  the  bill. 

The  value  of  complainant's  interest  will  be  ascertained  by  deducting  from 
the  present  value  of  her  life  estate  in  the  premises  her  proportionate 
{thare  of  the  debts.  The  present  value  of  the  life  estate  is  to  be  ascer- 
tained upon  the  principles  of  life  annuities,  to  be  calculated  upon  the 
basis  of  the  tables  prescribed  by  the  rules  of  this  court.  Her  propor- 
tionate share  of  the  debt  will  bear  the  same  ratio  to  the  entire  debt  that 
the  present  value  of  her  life  estate  bears  to  the  entire  estate. 


Mr.  Gledhill,  for  complainant,  cited  Montgomery  v.  Bruerct 
1  South,  260;  2  South.  865 ;  Thompson  v.  Boyd,  1  Zab.  68 ; 
WoodhuU  V.  JReed^  1  Harr,  128 ;  Collins  v.  Torrey,  7  Johns. 
R,  278 ;  Hitchcock  v.  Harrington^  6  Johns,  R,  290. 

Mr,  S.  Tuttlcj,  for  defendant. 

The  Chancellor.  The  bill  is  filed  by  the  oomplainaut 
to  recojvrer  dower  in  a  house  and  lot  in  the  city  of  Paterson, 
to  which  she  claims  title  as  the  widow  of  William  Chiswell, 
deceased.  The  premises  were  conveyed  to  Chiswell,  on  the 
fifteenth  of  April,  1839,  subject  to  a  mortgage  of  $500, 
given  by  O'Donnell,  a  former  owner,  in  1832.  On  the  first 
of  May,  1841,  the  equity  of  redemption  was  sold  by  virtue 
of  an  execution  issued  upon  a  judgment  at  law  against  Chis- 
well. The  purchaser  at  the  sheriff's  sale  paid  the  mortgag(> 
debt,  received  the  bond  and  mortgage  without  assignment, 
and  transferred  them  \vith  the  title,  which  was  subsequently 
vested  in  Morris,  the  defendant,  on  the  10th  of  Januaiy, 
1844.     Chiswell  died  on  the  19th  of  January,  1856. 
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The  equitable  rights  of  the  parties  are  very  clear.  When 
Chiswell  purchased  the  premises  they  were  subject  to  a  mort- 
gage of  $500.  While  he  continued  seized  of  the  premises, 
and  at  the  time  when  his  equity  of  redemption  was  sold  by 
the  sheriff,  that  mortgage  remained  unsatisfied.  His  own 
estate,  as  well  as  the  dower  right  of  his  wife,  was  subject  to 
that  encumbrance. 

If  the  purchaser  of  the  equity  of  redemption  had  taken 
an  assignment  of  the  bond  and  mortgage,  and  thus  become 
clothed  with  the  rights  of  the  mortgagee,  and  seized  of  hi8 
estate,  it  would  have  constituted  a  valid  defence  to  an  action 
of  dower  at  law.  WoodhvU  v.  JScid,  1  Harr.  128 ;  Thomp- 
son V.  Boydf  1  Zab,  68,  2  Zab.  543 ;  Van  Dyne  v.  Thwjre, 
19  Wmd.  162. 

Though  the  widow  is  entitled  to  dower  in  the  mortgage 
premises,  she  must  take,  as  the  heir  and  purchaser  take, 
subject  to  the  mortgage  debt.  Montgomery  v.  Bruerej  1 
South,  283;   Titu8  v.  Ndson,  6  Johns.  Ch.  R.  456. 

At  law,  therefore,  she  cannot  enforce  her  claim  of  dower 
against  the  mortgagee  or  his  assignees.  But  in  equity  she 
may  redeem  pro  tanto,  and  may  thus  recover  her  dower 
upon  the  payment  of  such  portion  of  the  encumbrance,  or 
subject  to  such  deduction  on  account  of  the  encumbrance  as 
is  equitable  and  just.  Hartshome  v.  HartsJiome,  1  Greens 
Ch,  R,  356 ;  Rttsseli  v.  AiLstin,  1  Paige  193 ;  Van  Dyne  v. 
Thayre,  19  Wend.  162 ;  BeU  v.  The  Mayor  of  New  York, 
10  Paige  68 ;  CarU  v.  Buttman^  7  GreenL  102 ;  Swaine  v. 
Perine,  5  Johns.  Ch  R.  482 ;  Gibson  v.  Crehore^  3  Pick.  475. 

This  case  would  be  free  from  embarrassment,  and  fall  di- 
rectly within  the  principle  of  the  foregoing  authorities,  if 
the  mortgage  had  been  assigned  to  the  defendant,  and  was 
subsisting  in  his  hands  as  a  muniment  of  title.  But  the 
difficulty  is  created  by  the  fact,  that  the  purchaser  of  the 
equity  of  redemption,  on  the  payment  of  the  mortgage  debt, 
eancelled  the  mortgage,  and  caused  it  to  be  cancelled  of 
record,  thus  manifesting  an  intention  to  extinguish  the  mort- 
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gage,  and  not  to  rely  for  protection  upon  the  title  of  the 
mortgagee. 

He  has  thus  deprived  himself  of  all  defence  at  law  against 
the  claim  for  dower.  Hitchcock  v.  Harrington,  6  Johns.  H, 
290 ;  CoUina  v.  Torrey,  7  Johns.  R.  278 ;  WoodhuU  v.  JReid, 
1  Harr.  129 ;  4  Kent*8  Qm.  45. 

But  has  he  in  equity  relieved  the  dower  from  the  encum- 
brance of  the  mortgage  debt  ?  The  debt  was  not  paid  during 
the  continuance  of  the  husband's  estate  in  the  mortgaged 
premises.  It  was  not  paid  by  the  husband,  or  any  one  act- 
ing in  his  behalf,  or  by  his  legal  representative.  It  was  paid 
by  the  owner  of  the  equity  of  redemption.  It  is  true  that 
the  estate  in  his  hands  was  charged  with  that  debt ;  but  he 
was  not  personally  liable  for  the  debt  as  mortgagor  or  debtor. 
Nor  was  he  bound  to  pay  the  debt  in  aid  of  the  estate  of  the 
mortgagor,  or  of  any  interest  that  the  wife  of  the  mortgagor 
had  therein.  Hartshomey.  Hartshome,  1  Greens  Ch.  H.  368. 

If  the  complainant  had  recovered  dower,  as  she  might 
have  done,  against  the  owner  of  the  equity  of  redemption, 
while  the  mortgage  was  outstanding  in  the  hands  of  a  third 
person,  she  would  have  taken  her  dower  subject  to  the  mort- 
gage, and  liable  for  its  ratable  proportion  of  the  mortgage 
debt.  If  the  mortgage  had  been  foreclosed,  and  the  premi- 
ses sold,  she  would  have  received  from  the  proceeds  of  the 
sale  only  the  value  of  her  dower  after  satisfying  the  encum- 
brance. Nor  could  the  complainant  have  escaped  the  en- 
cumbrance of  the  debt  upon  her  estate  except  by  redeeming 
pro  tanto. 

On  the  other  hand,  the  owner  of  the  equity  of  redemption 
was  required,  for  the  protection  of  his  estate,  to  pay  the  debt 
or  submit  to  a  foreclosure  and  sale.  His  voluntary  payment 
of  the  debt  for  the  protection  of  his  estate  ought  not  in 
equity  to  prejudice  his  interests  or  enure  to  the  benefit  of  the 
mortgagors  whose  estate  he  holds. 

In  Popkin  v.  Burmteadj  8  Mass.  491,  where  the  pur- 
chaser of  the  equity  of  redemption,  after  the  death  of  the 
mortgagor,  paid  the  money  due  on  the  mortgage,  and  the 
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mortgagee  acknowledged  the  discharge  on  the  record,  it  was 
held  that  the  widow  of  the  mortgagor  was  barred  of  her 
dower.  The  court  say  "  it  would  be  singular,  if  when  the 
tenant  had  paid  the  money  due  on  the  mortgage,  and  sup- 
posed that  he  had  thus  perfected  his  estate  by  extinguishing 
the  only  encumbrance  he  knew  to  exist  upon  it,  he  should  by 
that  act  revive  the  claim  of  the  demandant,  which  she  had 
before  solemnly  renounced  under  her  hand  and  seal,  and 
which,  as  he  was  under  no  obligation,  it  cannot  be  presumed 
he  meant  to  do." 

The  wife  can  only  avoid  the  effect  of  a  mortgage,  and  be 
restored  to  her  right  of  dower  in  one  of  two  modes :  Firsts 
when  the  debt  shall  be  paid  and  satisfied  by  the  husband,  or  by 
some  person  acting  in  his  behalf  and  in  his  right,  so  that  the 
mortgage  is  extinguished,  by  means  of  which  the  whole 
object  and  purpose  of  giving  it  is  accomplished ;  Secondy  by  a 
redemption  jyro  tanto  by  payment  of  an  equitable  proportion 
of  the  mortgage  debt.     Brcewn  v.  Latliamj  3  Cash.  551. 

At  common  law,  where  the  land  is  aliened  in  the  lifetime 
of  the  husband,  dower  is  recoverable  only  to  the  value  of  the 
land  at  the  time  of  the  alienation.  The  doweress  takes  no 
benefit  from  improvements  made  by  the  alienee ;  she  takes 
the  interest  as  it  stood  at  the  time  of  the  alienation.  Van- 
dom  v.  Vandorrtf  Penn.  698 ;  Coxe  v.  Higbee,  6  Haht  396 ; 
Humphrey  v.  Phinnei/,  2  Johns.  JR.  484. 

So  in  equity  she  ought  to  take  her  estate  subject  to  the 
encumbrances  subsisting  upon  it  at  the  time  of  the  aliena- 
tion, and  should  derive  no  advantage  from  the  satisfaction 
of  such  encumbrances  by  the  alienee  to  his  prejudice. 

The  husband  did  not  die  seized  of  the  estate.  The  widow 
is  therefore  entitled  to  dower  only  from  the  time  of  demand, 
or  if  no  demand  be  made,  from  the  time  of  filing  the  bill. 

The  value  of  the  complainant's  interest  will  be  ascertained 
by  deducting  from  the  present  value  of  her  life  astate  in  the 
premises  her  proportionate  share  of  the  debt.  The  present 
value  of  the  life  estate  is  to  be  ascertained  upon  the  prin- 
ciples of  life  annuities,  to  be  calculated  upon  the  basis  of  the 
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table  prescribed  by  the  rules  of  this  court.  Her  propor- 
tionate share  of  the  debt  will  bear  the  same  proportion  to 
the  entire  debt  that  the  present  value  of  her  life  estate  bears 
to  the  entire  estate.  See  Husadl  v.  Atistin,  1  Paige  193 ; 
BeU  V.  Mayor  of  New  York^  10  Paige  72 ;  CarU  v.  Butiman, 
7  Greenl.  102. 

If  the  present  value  of  the  land,  irrespective  of  improve- 
ments made  by  the  alienee,  can  be  agreed  upon  by  counsel, 
or  ascertained  from  the  evidence  already  taken,  the  value  of 
the  complainant  s  interest  may  readily  be  computed ;  other- 
wise there  must  be  a  reference  to  a  master  to  ascertain  and 
report  the  value  of  the  land  and  the  present  value  of  the 
complainant's  dower,  deducting  its  proportionate  share  of 
the  encumbrance. 


Henry  Beeckman,  jun.,  and  others  vs.  Ebenezer  Mont- 
gomery. 

On  a  bill  filed  by  execution  creditors  to  enforce  their  claim  against  pro- 
perty of  the  defendant  in  execution,  which  has  been  conveyed  away  by 
him  by  a  conveyance  alleged  to  be  fraudulent  as  against  creditors,  it  was 
hdd— 

That  it  is  not  necessary  that  a  man  should  be  actually  indebted  at  the  time 
he  makes  a  voluntary  conveyance  to  render  it  fraudulent.  If  he  does  it 
with  a  view  to  his  being  indebted  at  a  future  time  it  is  equally  fraudulent. 

That  when  at  the  time  of  the  conveyance  the  grantor  is  free  from  debt, 
and  there  are  no  circumstances  showing  that  the  deed  was  made  with  a 
view  to  future  indebtedness,  the  deed  can  only  be  avoided  by  subsequent 
creditors  upon  proof  of  actual  fraud. 

The  circumstances  of  this  case  Kdd  to  be  strong  badges  of  fraud,  and  in  the 
absence  of  decisive  evidence  that  the  deed  was  made  in  contemplation  of 
future  indebtedness,  would  be  proof  of  actual  fraud  sufficient  to  avoid 
the  conveyance.    But  KM  further — 

That  from  the  evidence  in  this  case,  it  is  clear  that  the  conveyance  wa^ 
made  with  a  view  to  future  indebtedness,  and  is  therefore  constructively 
fraudulent  as  against  the  claim  of  the  complainants. 

The  bill  in  this  case  does  not  seek  to  avoid  the  deed,  but  to  subject  the 
property  in  the  hands  of  the  defendant  to  the  debt  of  the  complainants. 

IIM,  that  this  course  is  in  accordance  with  the  practice  of  the  court.    The 
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debt  will  be  declared  a  charge  upon  the  land  at  the  date  of  the  convey- 
ance, and  if  necessary,  a  sale  will  be  ordered  to  satisfy  the  encumbrance . 

Notice  of  the  pendency  of  this  suit  having  been  duly  filed  in  the  clerk*K 
office  of  the  county  pursuant  to  the  statute,  a  conveyance  of  the  pro- 
perty made  by  the  defendant  since  the  filing  of  the  bill  cannot  affect  the 
complainants'  rights. 

The  examination  of  the  defendant  in  execution  (who  has  since  died), 
taken  at  the  suit  of  the  complainants,  by  virtue  of  an  order  of  a  justice 
of  the  Supreme  Court  under  the  act  to  prevent  fraudulent  trusts  and  as- 
signments, (Nix,  Dig,  251)  is  not  per  sc  competent  evidence  against  the 
defendant  in  this  suit. 

It  is  not  competent  as  the  testimony  of  a  deceased  witness  in  a  former  ac- 
tion, for  the  cause  is  not  between  the  same  parties.  Nor  is  it  admissible 
M  the  admission  of  the  defendants'  grantor,  because  the  declaration  is 
made  after  the  conveyance  to  the  defendant.  No  admission  made  by  a 
grantor  after  the  conveyance  of  the  estate  is  evidence  against  his  grantee. 

The  examination  is  rendered  competent,  however,  by  the  fact  that  the  de- 
fendant in  this  suit  was  present  at  the  taking  of  the  examination,  and 
heard  it  read,  and  being  himself  subsequently  examined  in  the  same 
proceeding,  assented  to  the  truth  of  the  statements. 


The  material  facts  in  this  case  are  fully  stated  by  the 
Chancellor  in  his  opinion. 

Mt.  GledhiUf  for  complainants. 

A  deed  made  in  contemplation  of  future  indebtedness  is 
fraudulent.  Bouviers  Law  Diet  635,  tiUe  Voluntary  Con- 
veyance;  Sexton  v.  Wheaton,  1  Am.  Leading  Cases  49, 
noU  P,  73 ;  StiUman  v.  Ashdown,  2  Atk.  477,  481 ;  1  .Story'* 
Eq.  Jut.,  §  361-2. 

When  a  settlement  is  made  in  contemplation  of  future 
debts  creditors  are  let  in.  Iley  v.  Niswanger,  1  McCords 
Ch.  R.  518;  3  Jac.  Law  Diet,  title  Fraud;  Shep.  Touch.. 
66,  (30  Law  Lib.) ;  1  Fonb.  Eq,,  B.  1,  ck.  4,  §  12,  note  A  ; 
2  Bla.  Com.  297,  note  2 ;  Bank  U.  S.  v.  Housman,  6  Paige 
526. 

The  failure  to  record  the  conveyance  is  an  evidence  of 
fraud.    Roberts  on  Fraudulent  Conveyances  24,  note. 

A  conveyance  to  children  on  the  eve  of  embarking  in 
business  is  a  badge  of  fraud.     Ibid.  396. 
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Mr.  S.  TutOe,  contra,  cited  1  Story's  Eq.,  §  356-7. 

The  Chancellor.  The  bill  is  filed  by  judgment  creditors 
of  Andrew  Montgomery,  late  of  Paterson,  deceased,  for  re- 
lief against  a  conveyance  of  certain  real  estate,  made  by  the 
debtor  in  his  lifetime  to  his  son,  Ebenezer  Montgomery,. the 
defendant. 

The  material  facts  of  the  case,  as  charged  by  the  bill,  and 
admitted  by  the  answer,  or  clearly  established  in  evidence, 
are,  that  in  the  year  1853,  Andrew  Montgomery,  having 
dosed  up  the  business  in  which  he  had  previously  been  en- 
gaged, and  disposed  of  his  goods  and  chattels,  was  possessed 
of  a  small  amount  of  personal  estate,  amounting  to  less  than 
one  thousand  dollars,  and  was  seized  and  possessed  of  unen- 
cumbered real  estate,  consisting  of  a  lot  on  Mulberry  street, 
in  the  city  of  Paterson,  of  the  value  of  one  thousand  five 
hundred  dollars,  and  of  a  lot  on  Parke  street,  of  the  value 
of  four  thousand  dollars,  the  fair  annual  value  of  the  two 
lots  being  about  four  hundred  dollars. 

On  the  twenty-second  of  August,  1853,  the  said  Andrew, 
then  having  it  in  contemplation  to  engage  in  mercantile 
business  in  the  state  of  Ohio,  and  having  leased  a  store  for 
that  purpose,  leased  to  his  daughter,  Jane  Wright,  a  widow 
then  living  in  the  city  of  Paterson,  for  the  purpose  of  se- 
curing her  a  home  until  her  children  should  be  grown  up, 
the  Mulberry  street  property,  for  the  term  of  twenty-one 
years,  at  an  annual  rent  of  ten  dollars.  On  the  same  day, 
(August  22d,  1853,)  he  conveyed  to  his  son,  the  defendant, 
then  being  a  minor  of  about  the  age  of  sixteen  years,  the 
Parke  street  property,  for  the  consideration,  as  expressed  in 
said  deed,  of  five  hundred  dollars,  but  for  which  no  con- 
sideration whatever  was  paid  to  the  grantor.  The  deed  was 
acknowledged  on  the  twenty-third  of  August,  1853,  but  was 
not  recorded  until  the  twenty-fourth  of  October,  1854. 

Soon  after  the  execution  of  the  said  deed  and  lease, 
Andrew  Montgomery  removed  from  this  state,  and  engaged 
in  mercantile  business  at  New  Lebanon,  in  the  state  of  Ohio, 
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his  son  Ebenezer  being  with  him,  and  acting  as  salesman. 
While  so  engaged  in  business,  on  the  thirtieth  of  September, 
1853,  he  purchased  of  the  complainants  a  bill  of  goods, 
amounting  to  eight  hundred  and  thirty-four  dollars  and  nine 
cents,  for  which  debt,  with  interest,  the  complainants  re- 
covered a  judgment  against  him,  in  the  Passaic  Circuit,  on 
the  fourth  of  December,  1854,  the  suit  having  been  com- 
menced on  the  twenty-third  of  October,  1854. 

About  six  months  after  his  removal  to  Ohio,  the  said 
Andrew  abandoned  the  business  established  by  him  there, 
and  sold  out  his  stock  in  trade  to  two  of  his  sons,  the  greater 
part  of  it  to  the  defendant,  and  took  from  him  in  payment 
the  promissory  notes  of  the  defendant,  then  being  a  minor 
of  about  seventeen  years  of  age. 

On  the  twenty-second  of  November,  1854,  the  said  Andrew 
Montgomery  confessed  a  judgment  in  the  Supreme  Court  of 
this  state  to  his  son,  George  W.  Montgomery,  for  eight  hun- 
dred and  forty-one  dollars  and  eighty-three  cents,  upon 
which  a  writ  of  execution  was  issued,  and  by  virtue  thereof, 
the  remaining  interest  of  the  said  Andrew  in  the  lot  leased 
to  his  daughter  was  levied  upon  and  sold. 

The  bill  charges  that  the  deed  so  made  to  the  defendant 
was  voluntary ;  that  it  was  made  at  a  time  when  the  said 
Andrew  had  determined  to  engage  in  mercantile  business, 
and  when  he  knew  that  he  would  be  compelled  to  make  large 
purchases  of  goods  on  credit  for  lack  of  capital,  and  that  the 
conveyance  was  made  in  contemplation  of  such  indebtedness. 
The  bill  prays  that  the  defendant  may  be  decreed  to  pay  the 
judgment  of  the  complainants,  or  that  it  may  be  declared  a 
lien  upon  the  real  estate  so  conveyed  to  him  as  aforesaid. 

The  only  material  averments  made  by  the  defendant  in  his 
answer  are,  that  at  the  time  of  the  conveyance  to  him  by 
his  father,  the  said  Andrew  was  free  from  debt ;  that  the 
deed  was  made  in  good  faith,  in  performance  of  a  promise 
long  previously  made,  and  not  in  contemplation  of  any  in* 
debtedness  to  be  incurred  upon  his  engaging  in  business; 
and  that  his  withdrawal  from  business,  and  consequent  fail- 
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ure  to  pay  the  complainants'  debt,  was  occasioned  by  illness, 
yrhich  resulted  in  bis  death  in  the  month  of  September,  1855. 
The  defendant  came  of  age  since  the  commencement  of  this 
suit. 

There  is  no  controversy  as  to  the  material  facts  of  the 
case.  They  are  all  admitted  or  clearly  established  by  the 
evidence.  The  examination  of  Andrew  Montgomery,  taken 
in  a  cause  wherein  he  was  defendant  at  the  suit  of  these 
complainants,  by  virtue  of  an  order  of  a  justice  of  the  Su- 
preme Court,  under  the  act  to  prevent  fraudulent  trusts  and 
assignments,  {Nix,  Dig,  251)  is  not  per  ae  competent  evidence. 

It  is  not  competent  as  the  testimony  of  a  deceased  witness 
in  a  former  action,  for  the  cause  is  not  between  the  same 
parties.  Nor  as  the  admission  of  a  privy  in  blood  or  in 
estate.  The  defendant  does  not  claim  title  to  the  land  in 
question  by  descent  from  his  father,  but  by  alienation.  The 
statements  were  made  after  the  conveyance  was  made  and 
the  estate  vested  in  the  defendant.  Such  declarations  can 
affect  the  alienee  only  where  they  were  made  while  the  estate 
continued  in  the  party  making  them.  No  admission  or 
declaration  made  by  a  grantor  after  the  conveyance  of  the 
estate  is  evidence  against  his  grantee.    Greerd.  JSv.,  §  189. 

The  examination  is  however  rendered  competent  by  the 
subsequent  examination  of  Ebenezer  Montgomery,  who  was 
present  at  and  heard  read  the  examination  of  his  &ther,  and 
assented  to  the  truth  of  its  statements.  The  facts  stated, 
therefore,  by  the  father,  so  far  as  they  are  within  the  know- 
ledge of  the  defendant,  are  admitted  by  him  to  be  true. 

It  appears,  by  the  evidence,  that  at  the  date  of  the  deed 
the  grantor  was  unembarrassed  by  debt.  He  was  seized  of 
real  estate  of  the  value  of  five  thousand  five  hundred  dol- 
lars, and  possessed  of  personal  property  of  the  value  of  less 
than  one  thousand  dollars.  He  leased  a  house  and  lot, 
valued  at  fifteen  hundred  dollars,  to  his  daughter  for  twenty- 
one  years,  at  the  nominal  yearly  rent  of  ten  dollars  a  yeai\ 
He  conveyed  the  Parke  street  property,  worth  four  thousand 
dollars,  to  his  son,  the  defendant,  in  fee,  for  the  consideration 
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of  five  hundred  dollars,  paid  not  to  himself,  but  to  another 
of  his  children.  At  the  date  of  the  deed,  he  had  rented  a 
store,  and  made  arrangements  for  engaging  in  mercantile 
business.  Immediately  after  the  date  of  the  deed,  he  em- 
barked a  capital  of  two  thousand  dollars  in  business,  at  least 
one  half  of  which  was  raised  upon  credit.  The  debt  due  to 
the  complainants  was  incurred  in  little  more  than  a  month 
after  the  date  of  the  deed.  The  deed  must  have  been  made 
in  contemplation  of  future  indebtedness,  for  at  the  time  of 
executing  it,  arrangements  had  been  made  for  engaging  in 
business  requiring  over  two  thousand  dollars,  while  the  de- 
fendant had  less  than  one  thousand  dollars  to  embark  in  the 
business,  and  no  source  from  which  the  money  could  be 
raised,  except  upon  loan  or  by  way  of  credit.  This  is  the 
case  made  by  the  bill,  viz.  that  the  deed  to  the  defendant 
from  his  father  was  voluntary,  and  made  in  contemplation  of 
future  indebtedness. 

It  is  not  necessary  that  a  man  should  be  actually  indebted 
at  the  time  he  makes  a  voluntary  conveyance  to  make  it 
fraudulent.  If  he  does  it  with  a  view  to  his  being  indebted 
at  a  future  time  it  is  equally  fraudulent.  StUeman  v.  Ash- 
dawn,  2  Atk.  481 ;  Shep.  Touch.  66 ;  1  Story's  Eq,  Jur., 
§  361,  362;  Sexton  v.  Wheaton,  8  Wheat  229;  Beade  v. 
Livingston,  3  Johns.  Ch.  E.  500 ;  and  see  1  Am.  Lead.  Cos. 
36,  note  to  Sexton  v.  Wheaton  ;  Roberts  on  Fraud.  Con.  25. 

In  Ridgeway  v.  Underwood,  4  Wash.  C.  C.  R.  137,  Mr. 
Justice  Washington  thus  states  the  result  of  the  cases  upon 
this  subject :  "A  voluntary  deed  by  a  person  indebted  at  the 
time  to  any  amount,  is  fraudulent  and  void  as  to  such  prior 
creditors  merely  upon  the  ground  that  he  was  so  indebted. 
But  as  to  8vhsegv£nt  creditors,  the  deed  is  not  void  for  that 
reason,  because  it  does  not  necessarily,  nor  even  rationally 
follow  that  the  conveyance  was  fraudulently  made  with  in- 
tent to  hinder  or  delay  creditors,  who  became  such  long  after 
the  deed  was  made.  But  if  the  case  presents  other  circum- 
stances from  which  fraud  can  legally  be  inferred,  the  volun- 
tary conveyance  will  be  avoided  in  favor  of  a  subsequent 
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creditor.  Thus  if  the  grantor  in  a  voluntary  deed  incurs 
debts  immediately,  or  so  soon  afterwards  as  to  warrant  a 
presumption  that  the  deed  was  made  in  contemplation  of 
such  future  indebtedness,  it  would  be  difficult  to  protect  such 
a  deed  against  the  charge  of  fraud." 

Where  at  the  time  of  the  conveyance  the  grantor  is  free 
from  debt,  and  there  are  no  circumstances  showing  that  the 
deed  was  made  with  a  view  to  future  indebtedness,  the  deed 
can  be  avoided  by  subsequent  creditors  only  upon  proof  of 
actual  fraud.  Beade  v.  Livingston^  3  Johns  CL  H.  502 ; 
Bank  of  tlie  Z7.  S.  v.  Houaman,  6  Faige  526 ;  Ridgeway  v. 
Underwood,  4  Wash.  C.  (7.  R.  137. 

Aside  from  the  fact  that  the  deed  to  the  defendant  was 
made  by  the  father  in  contemplation  of  future  indebtedness, 
tliere  are  strong  circumstances  indicating  the  existence  of 
actual  fraud.  The  deed  was  made  on  the  eve  of  the  grantor 
engaging  in  mercantile  business,  which  would  require  for 
its  successful  pursuit  both  capital  and  credit.  He  disposed, 
at  the  time  of  the  conveyance,  of  the  entire  control  of  his 
real  estate,  which  constituted  the  bulk  of  his  property,  leav- 
ing himself  an  inadequate  capital  for  conducting  his  busi- 
ness or  raising  loans.  The  credit  which  he  obtained  was 
due  to  his  former  standing  as  a  man  of  responsibility.  The 
conveyances  to  his  children  were  not  advancements  adapted 
to  the  means  and  situation  in  life  of  the  grantor — ^they  ab- 
sorbed his  whole  property.  The  deed  to  the  defendant  was 
made  while  he  was  an  infant  but  sixteen  years  of  age,  not 
needing  an  advancement,  and  not  of  discretion  to  take  charge 
and  management  of  the  property.  It  was  kept  secret  for 
more  than  a  year,  and  was  not  left  at  the  office  to  be  re-» 
corded  till  the  day  after  a  suit  at  law  was  commenced  by  the 
complainants  for  the  recovery  of  their  debt.  Within  six 
months  after  engaging  in  business,  the  entire  stock  in  trade 
of  the  father  was  divided  between  two  of  his  sons.  The 
larger  part  of  it,  amounting  to  over  eight  hundred  dollars, 
was  taken  by  the  defendant,  and  the  price  paid  by  the  de- 
fendant's own  notes  while  he  was  under  age.    These  circum-- 
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stances  are  strong  badges  of  fraud,  and  in  the  absence  of 
decisive  proof  that  the  deed  was  made  in  contemplation  of 
indebtedness  to  be  incurred,  would  be  proof  of  actual  fraud 
sufficient  to  avoid  the  conveyance.  It  is  not  necessary,  how- 
ever, to  place  the  complainants'  title  to  relief  upon  this 
ground.  The  evidence  is  clear  that  the  conveyance  to  the 
defendant  was  made  in  contemplation  of  future  indebted- 
ness, and  is  therefore  constructively  fraudulent  as  against 
the  claim  of  the  complainants.  They  are  entitled  to  relief 
according  to  the  prayer  of  their  bill, 

I  find  no  satisfactory  proof  that  any  consideration  what- 
ever was  paid  for  the  deed  by  the  defendant.  He  had,  it  is 
evident,  nothing  to  pay  with.  The  deed,  I  incline  to  think, 
is  purely  voluntary,  without  any  consideration  whatever,  or 
at  least  a  merely  nominal  one.  I  should,  therefore,  have  no 
hesitation  in  setting  the  deed  aside.  The  complainants*  bill, 
however,  asks  not  to  avoid  the  deed,  but  to  subject  the  pro- 
perty in  the  hands  of  the  defendant  to  the  debt  of  the  com- 
plainants. This  course  is  in  accordance  with  the  practice  of 
the  court.  Boyd  v.  Dunlap,  1  Johns.  Ch.  i2.  478 ;  Wickes  v. 
Clarke,  8  Paige  161;  1  Am.  Lead.  Gas.  49;  Sexton  v. 
WheaUm,  8  Whmt.  229. 

The  debt  will  be  declared  a  charge  upon  the  land  at  the 
date  of  the  conveyance,  and  if  necessary,  a  sale  will  be  or- 
dered to  satisfy  the  encumbrance. 

The  conveyance  of  the  property,  alleged  to  have  been 
made  by  the  defendant  since  the  filing  of  the  bill,  cannot 
affect  the  complainants'  rights.  Notice  of  the  pending  of 
the  suit  was  duly  filed  in  the  clerk's  office  of  the  county  pur- 
suant to  the  requirements  of  the  statute. 
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Edwin  Emans  and  wife  vs.  Joseph  W.  Emans. 

The  complainanta  filed  their  bill,  praying,  first,  a  decree  that  the  defendant 
specifically  perform  an  award,  previously  made  between  the  parties  by 
arbitrators,  tonchiDg  the  fairness  and  equality  of  a  partition  of  lands 
formerly  held  by  then  as  tenants  in  common ;  and  secondly,  that  if  the 
court  decline  to  decree  specific  performance  of  the  award,  that  it  will 
ascertain  whether  the  partition  was  fair  and  equal,  and  if  not,  will  make 
such  decree  as  will  equalise  it.  The  defendant  answered  that  part  of  the 
bill  which  seeks  a  performance  of  the  award,  and  demurred  to  the  re- 
mainder for  the  followin*g  cause,  assigned  among  others:  because  the 
fairness  of  the  partition  cannot  be  questioned,  while  the  complainant,  by 
his  bill,  insists  upon  the  validity  of  the  award,  and  asks  a  performance 
thereof. 

Defendant  also  demurs  orally  to  the  bill  on  the  ground  of  multifariousness. 

Held,  that  the  first  ground  of  demurrer  is  well  taken.  The  complainant, 
in  his  bill,  insists  on  the  validity  of  the  award,  and  demands  its  perform- 
ance. If  the  award  is  valid,  both  parties  are  concluded  by  it,  and  the 
validity  of  the  partition  cannot  be  drawn  in  question. 

The  fact,  that  the  validity  of  the  award  is  contested  by  the  defendant's 
answer  cannot  be  material ;  so  long  as  the  complainant  claims  the  benefit 
of  it,  it  will,  at  least  as  against  him,  be  deemed  valid  until  it  is  declared 
inoperative. 

The  bill  is  also  demurrable  for  multifariousness. 

The  objection  of  multifariousness  includes  not  only  cases  where  by  one 
bill  the  plaintiff  demands  several  matters  of  different  natures  against 
several  defendants,  but  also  the  uniting  of  several  matters  perfectly  dis- 

.    tinct  and  unconnected  against  the  same  defendant. 

The  objection  in  the  latter  class  of  cases  is  more  properly  termed  mis- 
joinder, and  the  question  in  such  cases  is  often  one  of  expediency  in  the 
conducting  of  suits  rather  than  of  principle. 

This  objection,  though  it  might  have  been  fatal  upon  demurrer,  will  not  be 
sustained  upon  final  hearing  if  the  court  is  satisfied  that  no  embarrass- 
ment or  confusion  will  result  in  the  making  or  execution  of  the  final 
decree.  On  the  other  hand,  if  the  court  anticipate  such  result,  it  will, 
of  its  own  motion  and  upon  final  hearing,  insist  upon  the  objection. 

This  bill  contemplates  three  objects,  viz.  to  enforce  the  award,  or  if  that 
fails,  to  declare  the  partition  unequal  or  fraudulent,  and  to  adjust  or 
equalize  the  shares 'of  the  parties  entitled.  These  objects  are  not  only 
totally  distinct  but  inconsistent. 

The  demurrer  being  sustained  as  to  a  part  of  the  bill,  for  the  cause  8j»cc;« 
ally  assigned,  the  rest  of  the  bill  not  covered  by  that  ground  of  domurror 
remains  in  court,  and  the  complainant,  as  to  that  part  of  his  case,  may 
proceed  as  if  there  had  been  no  demurrer. 
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I.  J  I 

Mr.  DalrympU,  for  the  demurrer. 

Complainant  cannot  hold  to  the  award,  and  seek  to  enforce 
it,  and  at  the  same  time  present  the  same  questions  that  were 
objected  before  the  arbitrators. 

The  bill  charges  that  the  award  is  binding; — ^this  must  be 
taken  as  true  on  demurrer.  The  subject  matter  of  the  arbi- 
tration is  therefore  withdrawn  from  the  jurisdiction  of  the 
a)urt. 

A  demurrer,  for  want  of  jurisdiction  in  such  a  case,  is 
proper.     Story's  Eq,  PI,  §  283,  note  b. 

This  is  not  a  mere  prayer  for  ultimate  relief,  but  it  pre- 
sents an  alternate  case.  A  complainant  cannot  litigate  a 
case  in  the  alternative.  It  is  open  to  all  the  objections  to 
both  misjoinder  and  multifariousness.  Story's  Eq,  PL,  §  271, 
280;  Ibid.  254;  Coltm  v.  Eoss,  2  Paige  396;  Lloyd  v. 
Brewster f  4  Paige  537 ;  Swayze  v.  Swayze,  1  Stock.  278. 

Suppose  complainant  had  filed  her  bill  for  relief  on  parti- 
tion, and  defendant  had  pleaded  the  award,  it  would  have 
been  a  perfect  answer  to  the  case. 

If,  then,  complainant  in  her  bill  states  facts  which  would 
form  the  subject  matter  of  a  good  plea,  she  states  herself  out 
of  court.    Story's  Eq.  PI,  §  446-7 ;  Ibid.,  §  803. 

It  is  no  answer  that  defendant  has  answered  that  part  of 
the  bill  relating  to  the  award  and  denied  the  validity  of  the 
award. 

The  case  stands  on  bill  and  demurrer,  and  complainant  can 
have  no  aid  from  the  averments  of  the  answer. 

The  complainant  is  barred  by  acquiescence  and  lapse  of  time. 

The  wrong  now  complained  of  was  committed  in  1853. 
There  hsis  been  no  complaint  for  over  five  years. 

Acquiescence  will  be  inferred  not  only  from  silence,  but 
from  complainant's  possession  of  the  land  awarded.  1  Fonbl. 
Eq.  331,  note  1 ;  ^.  1,  ch.  4,  §  27,  note. 

This  bill,  in  one  aspect  of  it,  is  for  partition,  and  on  the 
face  of  the  bill  complainant  shows  the  title  to  be  in  dispute. 

The  court  will  not  decree  partition  when  the  title  is  in  dis- 
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pute.    Manners  v.  Mannera^  1  Green's  Ch.  384 ;  Obert  v. 
Obert,  1  HaUt.  Ch.  397;  06ere  v.  Obert,  2  /S^ocifc.  98. 

-3/r.  Vanatta,  contra. 

The  subject  of  the  suit  is  land  devised  by  Jacob  Emans  to 
his  three  children. 

The  object  is  single^  to  obtain  complainant's  just  and  equal 
share. 

The  two  aspects  of  the  bill  are  but  two  different  means  of 
reaching  the  same  end. 

If  a  demurrer  lies  at  all,  it  must  be  that  when  complain- 
ant has  three  titles,  and  presents  them  all,  she  must  be 
turned  out. 

When  matters  are  homogeneous  in  their  character,  the 
introduction  of  them  in  the  same  bill  will  not  be  multifarious. 
1  Daniels'  Ch.  Pr.  395;  Owen  v.  Noden,  13  Price  478; 
McCId.  238. 

This  partitidb  was  made  on  the  eve  of  the  marriage  of 
complainant. 

The  lapse  of  five  years,  as  against  a  married  woman,  will 
not  salve  a  fraud. 

When  subjects  are  improperly  joined  in  a  bill,  the  course 
of  practice  is  for  the  court  to  relieve  as  to  the  part  impro- 
perly joined,  and  continue  the  case  as  to  the  remainder. 
Story's  Eq.  PL,  §  283,  note  1. 

The  Chancellor.  Elizabeth  Emans,  the  wife  of  the^ 
complainant,  and  Joseph  W.  Emans,  the  defendant,  are  devi^ . 
sees  under  the  will  of  Jacob  Emans,  deceased. 

On  the  29th  of  October,  1853,  a  partition  was  made  by 
the  devisees,  by  consent,  of  the  lands  devised,  and  mutual 
deeds  or  releases  were  executed  by  the  parties  to  carry  the 
partition  into  effect.  This  partition  is  alleged  to  be  fraudu- 
lent,  unequal,  and  unjust,  as  against  the  said  Elizabeth,  and 
the  complainants  having  intermarried,  on  the  21st  of  Febru- 
ary, 1859,  an  agreement  was  entered  into  between  the  com- 
plainants of  the  one  part,  and  the  defendant  of  the  other,  to 
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submit  the  dispute  touching  the  said  partition  to  arbitration ; 
and  in  case  the  partition  was  found  to  be  unequal,  the  arbi- 
trators were  empowered  to  award  to  the  said  Elizabeth  so 
much  more  of  the  land  as  should  equalize  the  shares.  On 
the  29th  of  August,  1859,  the  arbitrators  awarded  that  the 
defendant  should  convey  to  the  complainant  23j*u%  acres  to 
equalize  the  partition.  The  defendant  refuses  to  execute  a 
conveyance  in  pursuance  of  the  award,  or  otherwise  to  per- 
form the  same.     The  bill  prays — 

1.  That  the  defendant  be  decreed  specifically  to  perform 
the  award. 

2.  If  for  any  cause  the  court  decline  to  decree  spacific  per- 
formance, that  the  court  will  ascertain  whether  the  said  par- 
tition was  fair  and  equal ;  and  if  not,  to  declare  and  decree 
how  much  more  and  what  lands  the  defendant  shall  convey 
to  the  complainants  to  make  the  partition  equal. 

3.  For  general  relief. 

To  that  part  of  the  bill  which  seeks  a  periormance  of  the 
award  the  defendant  has  answered.  To  the  remainder  of 
the  bill,  seeking  equitable  relief  against  the  original  parti- 
tion, a  demurrer  is  filed. 

1.  Because  the  fairness  of  the  partition  cannot  be  ques- 
tioned, while  the  complainant,  by  his  bill,  insists  upon  the 
validity  of  the  award,  and  asks  a  performance  thereof. 

2.  Because  the  complainants  cannot  retain  the  lands  re- 
ceived by  the  said  Elizabeth  under  the  partition,  and  upon 
the  ground  of  fraud  or  unfairness  in  making  said  partition 
ask  that  part  of  the  lands  assigned  to  the  defendant  shall  be 
decreed  to  be  conveyed  to  her. 

3.  Because  he  cannot  be  compelled  to  litigate  the  fairness 
of  the  partition  until  the  award  shall  be  declared  to  be  in- 
operative. 

He  also  demurs  orally  to  the  bill,  upon  the  ground  of  mul- 
tifariousness. 

1.  The  first  ground  of  demurrer  is  well  taken.  The  bill 
states  that  the  dispute  between  the  parties  touching  the  par- 
tition was  submitted  to  arbitrators,  who  made  an  award 


Digitized  by 


Google 


118  CASES  IN  CHANCEEY. 

Emans  v.  Emans. 

pursuant  to  the  submission.  The  primary  object  of  the  bill 
is  to  enforce  the  performance  of  the  award.  It  proceeds 
upon  the  ground  of  the  validity  of  the  award,  and  expressly 
charges  that  it  is  binding  and  conclusive  upon  the  parties  to 
the  arbitration,  and  each  of  them.  Upon  demurrer,  the  ad- 
missions and  averments  of  the  bill  must  be  taken  as  true. 
It  is  clear  that  if  the  award  is  valid,  the  parties  are  con- 
cluded by  it,  and  the  validity  of  the  partition  cannot  be 
drawn  in  question,  or  the  rights  of  the  parties  under  the  will 
attempted  to  be  established.  The  fact  that  the  validity  of 
the  award  is  contested  by  the  defendant's  answer  cannot  be 
material.  So  long  as  it  is  in  existence,  and  the  complainant 
claims  the  benefit  of  it,  it  will,  at  least  as  against  him,  be 
deemed  valid  and  binding  until  it  is  declared  to  be  inopera- 
tive. It  is  unnecessary  to  consider  the  other  causes  assigned 
as  ground  of  demurrer  to  this  part  of  the  bill. 

2.  The  bill  is  demurrable  for  multifariousness.  Lord 
Eedesdale  limits  the  vice  of  multifariousness  to  cases  where 
by  one  bill  the  plaintiff  demands  several  matters  of  different 
natures  against  several  defendants.  Mitford's  Eq,  PL,  by 
Jeremy  f  181. 

It  includes,  also,  the  uniting  of  several  matters,  perfectly 
distinct  and  unconnected,  against  the  same  defendant  Coop- 
ers Eq.  PL  182 ;  Story's  JSq.  PL,  §  271 ;  1  Daniels'  Ch,  Pr. 
383,  391—393. 

The  objection  in  the  latter  class  of  cases,  "  though  termed 
multifariousness,  is  in  fact  more  properly  misjoinder ;  that  is 
to  say,  the  cases  or  claims  united  in  the  bill  are  of  so  differ- 
ent a  character  that  the  court  will  not  permit  them  to  be 
litigated  in  one  record."  Per  Lord  Cottenham,  Chancellor, 
in  Campbell  v.  Maokay,  1  Mylne  4"  Craig  615 ;  1  Danids 
Ch.  Prac.  391. 

It  may  be  observed  too,  as  the  result  of  the  authorities 
upon  the  latter  class  of  cases,  that  the  question  is  often  one 
of  expediency  in  the  conducting  of  suits  rather  than  of 
principle.  And  that  the  objection,  though  it  might  have 
been  fatal  upon  demurrer,  will  not  be  sustained  upon  final 
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hearing,  if  the  court  is  satisfied  that  no  embarrassment  or 
confusion  will  result  in  the  making  or  execution  of  the  final 
decree.  On  the  other  hand,  if  the  court  anticipate  such  re- 
sult, it  will,  of  its  own  motion  and  upon  final  hearing,  insist 
upon  the  objection. ' 

The  leading  object  of  this  bill  is  to  enforce  the  specific 
performance  of  an  award  of  arbitrators.  The  submission  to 
arbitration  related  to  the  fraud  or  unfairness  of  a  partition 
of  certain  lands  djBvised  to  the  parties,  and  included  the 
power  of  making  a  just  partition.  A  new  partition  was  in 
fact  made.  If  the  award  cannot  be  enforced,  the  bill  further 
asks  that  the  court  will  relieve  against  the  unfairness  or 
fraud  of  the  partition.^  Now  it  is  apparent  that  these  are 
matters  of  a  distinct  character.  The  one  relates  to  the 
validity  of  the  submission  and  award  and  the  power  and 
propriety  of  enforcing  a  specific  performance,  the  other  to 
ihe  equality  and  fairness  of  the  partition. 

The  matters  involve  totally  distinct  questions,  requiring 
JiflFerent  evidence  and  leading  to  different  decrees.  The 
argument  on  the  part  of  the  complainant  is,  that  the  object 
of  the  bill  is  to  recover  the  portion  of  land  to  wliich  the 
complainants  are  entitled  under  the  will  of  Jacob  Emans, 
and  that  the  will,  the  partition,  and  the  award  are  but  diflFer- 
ent  titles  to  the  same  thing.  The  answer  is,  that  the  will, 
the  deed,  and  the  award  are  not  difierent  titles  to  the  same 
thing.  If  they  were,  there  would  be  no  difficulty  in  the  case. 
One  of  the  grounds  of  complaint  in  the  bill  is,  that  the  deed 
of  partition  did  not  give  to  the  complainants  what  the  will 
gave.  The  award  gives  to  the  complainant  twenty-three 
acres  more  than  she  received  by  the  partition.  They  are  not 
different  titles  for  the  same  thing.  Nor  is  it  an  accurate 
statement  of  the  case  to  say  that  the  primary  object  of  the 
bill  is  to  recover  th^  land  devised  by  the  will.  It  is  in  fact 
to  recover  the  land  awarded  by  the  arbitrators,  and  failing 
that  object,  to  have  a  just  partition  made  of  the  land  devised 
by  the  will. 

The  bill  contemplates  three  objects,  viz,  to  enforce  the 
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award,  or  if  that  fails,  to  declare  the  partition  unequal  or 
fraudulent,  and  to  adjust  or  equalize  the  shares  of  the  parties 
entitled  under  the  will.  The  objects  are  not  only  totally  dis- 
tinct but  are  inconsistent. 

The  demurrer  being  sustained  as  to  a  part  of  the  bill,  for 
the  cause  specially  assigned,  the  objection  on  the  score  of 
multifariousness  is  removed.  The  rest  of  the  bill,  not  covered 
by  that  ground  of  demurrer,  remains  in  court,  and  the  com- 
plainant, as  to  that  part  of  his  case,  may  proceed  as  if  there 
had  been  no  demurrer.  Mitfords  FL,  by  Jeremy,  216 ;  1 
Daniels'  Ck  Prae.  695. 


Henry  Banta  vs.  Austin  McClennan  et  al. 

When  a  plaintiff  in  execution,  having  a  levy  upon  sufficient  personal 
property  of  the  defendant  to  satisfy  his  claim,  sells  the  property  levied 
on  and  other  property  of  the  defendant  with  his  consent,  and  applies  the 
proceeds  of  sale  to  the  satisfaction  of  other  claims,  leaving  his  judg- 
ment unsatisfied,  he  cannot  afterwards  enforce  his  judgment  against  the 
land  of  the  defendant  to  the  prejudice  of  a  younger  mortgage  on  the 
land. 

The  rule  of  the  common  law  is,  that  a  levy  upon  sufficient  personal  pro- 
perty to  satisfy  the  execution  is  a  satisfaction  of  the  judgment,  and  may 
be  pleaded  in  bar  of  an  action  on  the  judgment. 

Such  levy  is  not  an  absolute  satisfaction  of  the  judgment.  The  levy  may 
be  defeated  by  the  defendant  or  the  property  may  be  eloigned  by  him. 
If  by  these  or  other  means,  the  levy  fail  to  produce  satisfaction  in  fact 
of  the  judgment  without  any  fault  of  the  plaintiff,  he  may  proceed  to  ob- 
tain execution  of  the  judgment. 

The  owner  of  the  judgment  having  sold  the  property  levied  on,  and  re- 
ceived the  avails  while  the  judgment  was  in  his  hands,  and  while  the 
mortgage  was  a  subsisting  lien  upon  the  lands  of  the  defendant,  was 
bound  to  apply  such  proceeds  in  satisfaction  of  the  judgment. 

The  levy  of  an  amount  sufficient  to  satisfy  the  judgment  VfBS  prima  facie 
satisfaction  of  the  judgment.  That  presumption  was  to  be  overcome  by  proof 
on  the  part  of  the  plaintiff  in  execution.  If  the  property  levied  on  had 
been  lost  or  squandered  by  no  neglect  or  default  of  the  plaintiff,  so  that 
it  did  not  realize  the  amount  of  the  judgment,  it  was  incumbent  on  him 
to  show  it. 
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This  cause  came  before  the  Chancellor  on  exceptions  to  the 
master's  report.  The  bill  was  filed  for  the  foreclosure  of  a 
mortgage.  A  reference  was  ordered  to  a  master  to  take  an 
account  ^f  the  amount  due  on  the  several  encumbrances,  and 
to  settle  their  priorities.  The  master  reported,  among  other 
matters,  that  a  judgment  recovered  by  Augustus  W.  Bell,  on 
the  8th  of  September,  1857,  against  McClennan,  which  was 
assigned  to  John  S.  Smith,  one  of  the  defendants,  on  the 
16th  of  March,  i860,  was  entitled  to  priority  over  a  mort- 
gage executed  by  McClennan  to  Henry  Speer,  another  of  the 
defendants,  dated  March  17th,  1859,  by  reason  of  its  priority 
in  date. 

It  appears,  by  the  testimony,  that  Bell^  the  original  judg- 
ment creditor,  had  levied  on  a  sufficient  amount  of  personal 
property  of  the  defendant  to  satisfy  the  judgment,  and  that, 
after  the  judgment  had  been  assigned  by  him  to  Smith,  the 
personal  property  so  levied  on  was  sold  by  Smith,  with  Mc- 
Clennan's  consent,  and  the  proceeds  of  the  sale  applied  to 
other  purposes  than  the  satisfeK^tion  of  the  execution. 

The  defendant,  Speer,  excepted  to  the  master's  report, 
alleging,  as  grounds  of  exception — 

FireL  That  the  master  should  have  reported  the  judg- 
ment of  Smith  satisfied  by  the  levy  and  sale  of  the  goods  of 
the  defendant  in  execution. 

Second,  That  the  judgment,  if  any  lien  on  the  mortgaged 
premises,  should  have  been  reported  as  suheequetU  to  Speer's 
mortgage. 

Mr.  Vanatta,  for  exceptant* 

Mr.  DalrympUy  contra,  cited  Johnson  V>  Tutde,  1  Stock. 
365. 

The  Chancellor.  The  only  question  raised  by  the  ex- 
ception to  the  report  of  the  master  involves  a  question  of 
priority  between  two  of  the  encumbrances  upon  the  mort- 
gaged premises. 

Vol.  I.  L 
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The  mortgage  of  Speer,  the  exceptant,  was  given  in  Marcli, 
1859.  On  the  8th  of  September,  1857,  Augustua  W.  Bell 
recovered  judgment  against  the  mortgagor  in  the  Morris 
Circuit.  A  writ  of  fieri  facias  was  issued  upon  the  judg- 
ment, and  levied  upon  the  personal  property  of  the  defend- 
ant, more  than  sufficient  in  value  to  satisfy  the  judgment. 
On  the  20th  of  August,  1859,  the  mortgagor,  by  bill  of  sale, 
conveyed  a  part  of  his  personal  prc^rty  to  John  S.  Smith. 
On  the  16th  of  March,  1860,  Bell  assigned  his  judgment 
against  McClennan  to  Smith,  the  balance  then  due  thereon 
being  $144.83.  In  the  same  month,  but  subsequent  to  the 
purchase  of  the  judgment,  Smith,  with  the  assent  of  Mc- 
Clennan, seld  at  public  vendue  all  McClennan's  personal 
property  liable  to  execution,  as  well  that  included  in  the 
levy  and  inventory  as  that  sold  by  McClennan  to  Smith. 
The  amount  realized  by  the  sale  was  $262.35.  No  part  of 
the  proceeds  of  the  sale  were  credited  on  the  execution,  but 
were  applied  by  Smith  to  the  satisfaction  of  other  claims 
held  by  him  against  McClennan,  leaving  the  judgment  un- 
satisfied. The  master  reported  that  the  judgment  is  an  en- 
cumbrance on  the  real  estate  of  McClennan,  the  defendant, 
and  is  entitled  to  priority  over  the  subsequent  mortgage 
thereon.  Speer,  a  subsequent  mortgagee,  excepts  to  the  re- 
port, on  the  ground  that,  as  against  the  subsequent  mort- 
gage upon  the  real  estate  of  the  defendant,  the  judgment 
was  satisfied  and  discharged,  or  if  any  lien  upon  the  mort- 
gaged premises,  the  lien  is  subsequent  to  that  of  the  mort- 
gage. 

The  rule  of  the  common  law  is,  that  a  levy  upon  sufficient 
personal  property  to  satisfy  the  execution  is  a  satisfaction  of 
the  judgment.  Clerk  v.  Withers,  2  Ld,  Bay.  1072 ;  Ladd 
V.  Blunt,  4  Mobs.  403 ;  Hayt  v.  Hudson,  12  Johns.  B.  208; 
Ex  parte  Lawrence,  4  Cowen  417. 

And  may  be  pleaded  in  law  of  an  action  upon  the  judg- 
ment.    Mountney  v.  Andrews,  Cro.  Eliz.  237. 

Such  levy  is  not  an  absolute  satisfaction  of  the  judgment. 
The  levy  may  be  defeated  by  the  defendant,  or  the  property 


Digitized  by 


Google 


OCTOBER  TERM,  1861.  123 

Bant*  o.  McCleanaa. 

may  be  eloigned  by  him.  If  by  these  or  other  means,  the 
levy  fail  to  produce  satisfaction  in  fa^t  of  the  judgment  with- 
out any  fa^ult  of  the  plaintiff,  he  may  proceed  to  obtain  exe- 
cution of  the  judgment  Ontario  Bank  v,  SaUetty  8  Cbwm 
192;  Green  v.  Burke,  23  WendL  490. 

In  Wood  V.  Torrtyj  6  Wend.  562,  a  perpetual  stay  of  exe- 
cution was  ordered  on  the  application  of  a  purchaser  of 
lands  bound  by  a  judgment,  where  it  appeared  that  personal 
property  of  the  defendant  in  execution  had  been  levied  upon 
to  an  amount  sufficient  to  satisfy  the  judgment. 

In  The  People  v.  Omndagay  C.  P.,  19  Wend.  79,  the  same 
principle  was  applied  for  the  protection  of  subsequent  en- 
cumbrancers upon  the  real  estate,  though  the  judgment  was 
permitted  to  be  enforced  as  against  the  defendant  and  his 
estate  in  the  land. 

In  Hay  den  v.  Agent  of  Avbuni  State  Priaon,  1  Sandf.  Ch, 
jR.  195,  it  was  held  that  the  levy  of  an  execution  upon  per- 
sonal property  sufficient  to  pay  it  is  a  satisfaction  of  the 
judgment  as  to  junior  encumbrances  upon  real  estate; 
although,  in  consequence  of  the  sheriff's  indulgence  to  the 
debtor  and  the  plaintiff  s  neglect  to  enforce  it,  the  levy  actu- 
ally produces  nothing  to  apply  on  the  execution. 

In  Johnson  v.  Tattle,  1  Stock.  365,  upon  a  question  be- 
tween a  judgment  creditor,  whose  execution  had  been  levied 
ui)on  the  personal  estate  of  the  defendant  and  a  subsequent 
mortgagee  of  the  land  covered  by  the  judgment,  the  Chan- 
cellor directed  that  in  taking  the  account  there  should  be 
credited  on  the  judgment  the  value  of  the  property  levied 
on,  except  such  part  of  it  as  the  plaintiffs  in  execution  could 
show  was  not  appropriated  to  their  judgment,  and  the  benefit 
of  which  they  were  deprived  of  through  no  negligence  or  de- 
fault of  their  own  or  that  of  the  sheriff. 

It  is  unnecessary,  for  the  settlement  of  the  present  in- 
quiry, to  decide  what,  under  our  law,  would  constitute  negli- 
gence or  default  on  the  part  of  the  plaintiff  in  execution  or 
of  the  sheriff  sufficient  in  case  of  loss  to  charge  the  plaintiff 
in  execution  with  the  value  of  the  property  levied  upon,  nor 
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to  recognise  the  stringent  rule  that  was  adopted  in  Hayden 
v.  Agent  of  the  Avbum  State  Prison. 

It  is  evident  that  sufficient  personal  property  was  levied 
upon  to  satisfy  the  execution  of  Smith,  and  was  sold  by 
Smith.  While  the  judgment  was  in  his  hands,  and  while 
the  mortgage  was  a  subsisting  lien  upon  the  lands  of  the  de- 
fendant in  execution,  Smith,  having  received  the  avails  of 
the  personal  property  levied  upon,  was  bound  to  apply  it  in 
satisfaction  of  the  judgments.  He  had  no  right,  as  against 
the  defendant  himself,  to  apply  it  in  satisfaction  of  other 
debts  due  to  him  from  the  defendant.  Though  the  property 
was  sold  by  the  plaintiff  in  execution  without  the  interven- 
tion of  the  sheriff,  it  cannot  be  presumed  that  the  defendant 
consented  that  the  property  should  be  sold,  leaving  the  judg- 
ment unsatisfied  and  in  force  against  him.  If  it  be  admitted 
that  the  evidence  is  not  clear  that  the  property  levied  upon 
was  not  sold  to  an  amount  sufficient  to  satisfy  the  execution, 
it  does  not  aid  the  claim  of  the  execution  creditor.  The  levy 
of  an  amount  sufficient  to  satisfy  the  judgment  was  jm^na 
fade  satisfaction  of  the  claim.  That  presumption  was  to  be 
overcome  by  proof  on  the  j^art  of  the  plaintiff  in  execution. 
If  the  property  levied  on  had  been  lost  or  squandered  by  the 
negligence  or  default  of  the  plaintiff  in  execution,  so  that  it 
did  not  realize  the  amount  of  the  judgment,  it  was  incum- 
bent upon  him  to  show  it.  The  judgment  can  constitute  no 
encumbrance  upon  the  real  estate  to  the  prejudice  of  the 
mortgage  creditor. 

The  exception  is  allowed. 


John  S,  Leigh  and  others  vs.  The  Executors  of  John 
Savidge,  deceased. 

personal  estate  is  the  primary  fund  out  of  whioh  legacies  are  payable.  Tlio 
real  estate  is  not  charged  with  the  payment  of  legacies  unless  the  testa- 
tor intended  it  should  be,  and  that  intention  must  be  either  expressly 
declared  or  fairly  and  satisfactorily  inferred  ft'om  the  language  and  dis- 
positions of  the  will. 
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When  the  only  expression  in  »  will  which  tends  to  manifest  an  intention 
that  the  real  estate  should  either  he  charged  with  or  sold  for  the  pay- 
ment of  legacies,  is  the  following  claase  occnrring  immediately  after  the 
appointment  of  the  executors,  viz.  '^invetHng  them  with  cUl  power  neces- 
sary to  execute  that  ample  trust,*'  such  oppression  is  not  sufficient,  stand- 
ing alone,  to  charge  legacies  upon  reai  estate. 

Parol  evidence  of  the  declarations  of  a  testator,  at  the  time  of  making  his 
will,  as  to  his  meaning  and  intention,  or  of  the  instructions  given  to  the 
scrivener  who  drew  the  will,  or  oi  the  scrivener's  understanding  of  those 
instructions,  is  clearly  incompetent.  Parol  cotemporaneous  evidence  is 
inadmissible  to  contradict  or  vary  the  terms  of  any  valid  written  instru- 
ment.  The  rule  applies  to  all  written  contracts,  whether  required  by 
the  statute  of  frauds  to  be  in  writing  or  not.  Such  evidence  is  only  ad- 
missible for  the  purpose  of  removing  or  explaining  a  latent  ambiguity. 

In  regard  to  wills  the  rule  is  inflexible,  that  parol  evidence  of  the  testator's 
intention  is  inadmissible,  not  only  because  the  written  instrument,  which 
he  has  made  the  depository  of  his  meaning,  is  the  best  evidence  of  his 
intention,  but  also  because  wills  are  required  by  the  statute  of  frauds  to 
be  in  writing,  attested  by  subscribing  witnesses. 

It  is  well  settled  in  this  court  that  parol  evidence  is  admissible  as  to  the 
amount  and  nature  of  the  testator's  estate,  or  other  extrinsic  circum- 
stances, in  order  to  ascertain  the  testator's  intention  to  charge  legacies 
upon  real  estate  or  to  exonerate  the  personalty,  although  the  decided 
weight  of  the  English  authorities  would  seem  to  be  against  the  admissi- 
bility of  such  evidence. 

In  order  to  discover  the  intention  of  th»  testator,  the  court  may  put  them- 
selves in  the  place  of  the  party,  aad  then  see  how  the  terms  of  the  in- 
strument affects  the  property  or  subject  matter.  With  this  view  evi- 
dence is  admissible  of  all  the  circumstances  surrounding  the  author  of 
the  instrument. 

Proof  of  the  fact,  that  at  the  tiniio  of  making  the  will  testator's  personal 
estate  was  entirely  inadequate  to  satisfy  the  legacies  bequeathed  by  the 
will ;  that  the  legacies  equalled  the  combined  value  of  the  personal  and 
real  estate  not  otherwise  disposed  of ;  and  that  unless  the  real  estate  can 
be  applied  to  the  payment  of  the  legacies  the  testator  would  be  intestate 
as  to  the  bulk  of  his  estate,  although  creating  a  strong  impression  that 
the  testator  intended  to  charge  the  legacies  upon  the  real  estate,  yet, 
standing  alone,  are  not  sufficient,  as  against  heirs,  to  subject  the  land  to 
the  payment  of  the  legacies. 

Heirs  have  always  been  looked  upon  with  favor  by  courts  of  justice,  and 
the  rule  is  well  settled  that  plain  words  are  required  to  disinherit  them, 
and  equally  plain  words  are  necessary  to  charge  the  estate  of  an  heir, 
for  a  charge  is  pro  ianto  a  disinherison  of  the  heir. 

When,  however,  the  testator  had  no  inheritable  blood,  left  no  lineal  de- 
scendants, nor  could  by  legal  possibility  have  any  heir  to  whom  the 
estate  could  descend  in  case  of  intestacy,  but  it  must  escheat  to  the 
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state,  in  such  case  the  legal  presumption  in  favor  of  the  heir  cannot 
exist  to  influence  the  construction,  and  the  only  question  is  whether  the 
testator  intended  that  the  legacies  given  should  fail,  and  the  land  es- 
cheat to  the  state,  or  whether  the  real  estate  should  he  applied  to  carry 
into  effect  the  trust  which  he  had  created. 

ffdd  that  the  legacies  in  this  case  were  intended  to  he  a  charge  on  so  much 
of  the  land  as  was  not  specifically  devised  hy  the  testator.  When  lega- 
cies are  charged  on  the  land,  and  there  are  specific  and  residuary  devisees, 
the  legacies  will  not  he  charged  upon  the  lands  specifically  devised. 

The  natural  and  reasonahle  presumption  is,  that  when  a  will  is  executed 
the  testator  designs  to  dispose  of  his  entire  estate,  and  does  not  intend 
to  die  intestate  as  to  any  part  of  his  property. 

This  was  a  bill  filed  by  John  S.  Leigh  and  Kobert  S. 
Leigh,  on  behalf  of  themselves  and  others,  legatees  of  John 
Savidge,  deceased,  against  the  executor  of  said  deceased,  to 
recover  legacies  bequeathed  to  them  by  the  will  of  testator. 
The  prayer  of  the  bill  was^  that  the  legacies  might  be  paid 
out  of  the  personal  estate,  and  if  thai  be  insufficient  after 
payment  of  debts  and  funeral  expenses,  that  the  legacies  be 
charged  upon  the  real  estate  of  the  testator  not  specifically 
devised ;  that  said  real  estate  might  be  sold,  and  the  pro- 
ceeds appropriated  to  the  payment  of  the  legacies. 

The  reasons  and  facts  on  which  the  claim  to  have  the 
legacies  declared  a  charge  on  the  real  estate  is  based  will  be 
found  fully  stated  in  the  opinion  of  the  Chancellor. 

The  defendants,  the  executors  of  deceased,  filed  an  answer 
admitting  all  the  facts  and  seeking  the  direction  of  the  court. 

Subsequently  the  bill  and  answer  were  amended  so  as  to 
make  the  Attorney  General  a  party  on  the  allegation  that 
testator  had  no  inheritable  blood,  and  if  he  was  intestate  as 
to  any  of  his  real  estate  it  would  escheat  to  the  state. 

The  Attorney  General,  by  his  answer,  insisted  upon  the 
rights  of  the  state,  and  submitted  the  questions  raised  by  the 
bill  to  the  judgment  of  the  court. 

The  case  was  submitted  to  the  Chancellor  on  the  bill, 
answer,  and  proofs. 

JS*  S.  Green,,  for  complainants. 
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F,  T.  Frdinghuysenj  Attorney  General,  pro  ae. 

The  Chancellor.  The  bill  is  filed  by  and  on  behalf  of 
the  legatees  under  the  will  of  John  Savidge,  deceased,  to  re- 
cover legacies  bequeathed  by  said  will.  The  personal  estate 
of  the  testator,  after  the  payment  of  debts  and  funeral  ex- 
penses, having  proved  insufficient  to  satisfy  the  legacies,  the 
bill  prays  that  the  legacies  may  be  declared  a  charge  upon 
the  real  estate,  and  that  so  much  of  the  real  estate  not  spe- 
cifically devised  as  may  be  necessary  for  that  purpose  be  sold, 
and  the  proceeds  af^ropriated  in  satisfaction  of  the  legacies. 
The  material  question  in  the  cause  is,  whether  the  legacies 
constitute  a  charge  upon  the  real  estate  of  the  testator. 

The  provisions  of  the  will,  so  far  as  they  are  pertinent  to 
the  question  under  consideration,  are  as  follows :  The  tes- 
tator first  directs  that  all  his  just  debts  and  funeral  expenses 
should  be  paid  by  his  executors.  He  then  gives  to  his  wife 
the  sum  of  two  thousand  dollars,  and  as  much  of  the  house- 
hold furniture  as  she  may  think  prc5)er  to  take.  Also  the 
house  and  lot  in  which  the  testator  then  resided,  to  hold  dur- 
ing her  life.  After  the  bequest  of  numerous  pecuniary  lega- 
cies, amounting  together  to  $4150,  the  testator  directs  that 
on  the  death  of  his  wife  the  house  and  lot  devised  to  her 
should  be  sold,  and  the  money  equally  divided  between  four 
legatees  specified  in  the  will.  The  concluding  clause  of  the 
will  is  as  follows:  "And  I  do  nominate  and  appoint  my 
brother-in-law,  J.  S.  K  and  T.  H.  R.  executors  to  this  my 
last  will  and  testament,  investing  them  with  all  power  necea- 
aary  to  execute  that  ample  trust,  hereby  revoking  and  making 
void  all  former  wills  made  by  me." 

The  following  facts  are  also  established  by  the  evidence  in 
the  cause :  The  inventory  and  appraisement  of  the  testa- 
tor's personal  estate  amounted  to  $4767.  The  chattels  spe- 
cifically bequeathed  to  the  widow,  and  taken  by  her,  were 
appraised  at  $270.    The  debts  and  funeral  expenses  were 
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$292.  These  deductions  leave  the  net  perBOnal  estate,  exclu- 
sive of  the  first  costs  of  administrators^  $4205,  to  be  appro- 
priated toward  the  payment  of  the  legacies,  and  show  a  de- 
ficiency for  that  purpose  of  more  than  $2000.  In  addition 
to  the  house  and  lot  devised  to  his  wife,  the  testator  died 
seized  of  four  several  tracts  or  parcels  of  land,  containing 
over  fifty-five  acres,  which  are  not  mentioned  in  his  will. 
He  left  no  children,  and  having  no  inheritable  blood,  could 
leave  no  collateral  heirs.  The  land  in  jegard  to  which  he 
died  intestate,  if  not  applied  in  satisfaction  of  the  legacies, 
escheats  to  the  stat^.  It  is  further  proved  by  the  scrivener 
who  wrote  the  will,  and  who  is  one  of  the  subscribing  wit- 
nesses, that  after  the  will  was  written,  and  before  it  was  exe- 
cuted, the  testator  desired  the  witness  to  run  over  the  addi- 
tion made  by  the  testator  of  the  amount  of  the  legacies,  to 
see  that  he  had  made  no  mistake.  He  had  in  his  hand  a 
memorandum  containing  the  names  of  the  legatees,  and  the 
amount  of  the  legacy  to  each.  He  had  the  personal  property 
put  down  on  the  memorandum  at  a  certain  amount,  and  the 
number  of  acres  of  his  real  estate.  He  asked  me,  the  wit- 
ness adds,  what  my  opinion  was  as  to  its  value — ^he  had  esti- 
mated it  at  $40  per  acre — and  asked  me  if  he  had  valued  it 
too  high.  I  told  him  no — ^it  was  worth  that  at  that  time. 
In  making  this  estimate,  he  had  not  embraced  the  property 
left  to  the  widow.  I  told  him  it  overbalanced  the  amount  he 
had  willed  away  by  some  two  or  three  hundred  dollars.  I 
think  he  then  said  that  it  would  pay  the  expenses  of  settling 
up  his  estate.  The  personal  property  that  he  had  upon  the 
memorandum  was  not  sufiicient  to  pay  the  legacies,  but  was 
some  two  thousand  dollars  short,  and  the  land  was  valued  at 
about  that  amount.  The  object  in  making  the  valuation  of 
his  real  estate  was  to  see  if  he  had  property  enough  to  pay 
the  legacies.  He  said  he  did  not  want  to  will  away  more 
than  he  had  property  to  pay.  He  said  that  the  real  estate 
he  had  mentioned  would  have  to  be  sold,  and  he  wanted  to 

know  if  he  had  overvalued  it I  supposed  the 

expression  in  the  will,  giving  his  executors  aU  power  necea- 
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sary  to  execute  that  aso^ple  trust,  authorized  them  to  sell  the 
real  estate,  which  was  the  desire  and  intention  of  the  de- 
ceased. Had  I  not  sa  supposed,  I  should  have  endeavored 
to  express  the  wishes  and  intention  of  the  deceased  more 
distinctly,  and  would  have  n^ntioned  the  feet  to  him. 

Personal  estate  is  the  pnmary  fund  out  of  which  legacies 
are  payable.  The  real  estate  ia  not  charged  with  the  pay- 
ment of  legacies,  unless  the  testator  intended  it  should  be ; 
and  that  intention  must  be  either  expressly  declared,  or 
fairly  and  satisfectorily  inferred  from  the  language  and  dis- 
positions of  the  will.  Van  Winkt^y^Van  Houten,  2  Green*8 
Ch.  R.  186 ;  White  v.  -ErV«  ^  (Mm,  a  Grema  Ch.  JR.  356 ; 
Wright  v.  Denn,  10  Wheatosfh  204 ;  Impton  v.  Lupton,  2 
Johns.  Ch.  R.  623;  1  WhiU  ^  Tudor' a  Leading  Cases  640. 

The  will  in  question  contains  no  express  declaration  of  the 
testator's  intention  that  the  real  estate  should  either  be 
charged  with  or  sold  for  the  payinent  of  the  legacies.  Nor 
does  the  will  contain  any  of  the  clauses  which  are  ordinarily 
relied  upon  as  manifesting  that  intention.  The  only  expres- 
sion in  the  will  which  tends  to  manifest  such  intention  is 
contained  in  the  clause  in  which  the  testator  appoints  his 
executors,  "  investing  them  with  all  power  necessary  to  exe- 
eute  that  ample  trust**  It  is  urged,  on  the  part  of  the  com- 
plainants, that  no  power  was  necessary  to  be  conferred  upon 
the  executors  except  the  power  to  sell  real  estate,  and  that 
the  power  conferred  was  given  to  enable  them  to  execute  the 
entire  trust  reposed  in  them,  and  consequently  to  pay  not 
only  the  debts  but  the  legacies ;  and  in  this  view  the  clause 
is  regarded  as  tantamount  to  an  express  authority  conferred 
on  the  executors  to  sell  the  real  estate  for  the  payment  of  the 
legacies.  The  clause  may  admit  of  this  construction,  but  it 
is  by  no  means  a  necessary  interpretation,  nor  perhaps  the 
most  obvious  one.  Regarding  the  clause  as  conferring  upon 
the  executors  power  to  sell  real  estate  for  the  purposes  of 
the  will,  the  provision  is  fully  satisfied  by  applying  it  to  that 
part  of  the  will  which  directs  the  real  estate  given  to  the 
wife  for  life  to  be  sold  after  her  death,  and  the  proceeds  to 
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be  divided  among  certain  legatees.     Or  if  it  be  admitted  that 
the  phrase  "to  execute  that  ample  trust"  has  a  broader 
meaning,  and  imports  that  the  executors  were  empowered  to 
execute  the  whole  will,  to  do  everything  which  it  was  the  tes- 
tator *s  will   should   be   done  after  his  death,  the  question 
still  recurs,  what  was  the  trust  conferred  on  his  executors  ? 
Was  it  his  will  that  the  land  should  l>e  sold  to  pay  the  lega- 
cies ?    The  clause  in  question  does  not  satisfiEictorily  answer 
the  question.     It  is  not  claimed  that  the  clause  is  sufficient  to 
charge  the  legacies  on  the  land  devised  to  the  wife.     And  if 
that  were  all  the  land  of  which  the  testator  died  seized,  as 
upon  the  face  of  the  will  alone,  unaided  by  oral  testimony, 
it  must  be  assumed  to  be,  the  legacies  could  not  be  held  to 
l>e  a  charge  upon  the  land.     If,  then,  the  intent  of  the  tes- 
tator must  be  sought  in  the  will  alone,  to  the  exclusion  of  all 
extrinsic  facts,  it  must,  I  think,  be  held  that  the  real  estate 
cannot  be  sold  for  the  payment  of  the  legacies.     If  the  con- 
struction contended  for  is  to  be  given  to  the  will,  it  must  be 
by  the  aid  of  extrinsic  facts.     In  support  of  the  construction 
sought  to  be  put  upon  the  language  of  the  will  by  the  com- 
plainant, parol  evidence  has  been  oflfered  of  the  testator  s 
declarations  of  his  intention,  of  the  nature  and  amount  of 
his  estate,  of  his  family  relations,  and  other  extrinsic  circum- 
stances.    Is  such  evidence  admissible  ? 

So  far  as  the  evidence  relates  to  the  declarations  of  the 
testator  as  to  his  meaning  and  intention,  or  to  the  instruc- 
tions given  to  the  scrivener,  or  to  the  understanding  of  those 
instructions  by  the  scrivener,  the  evidence  is  clearly  incom- 
petent, and  must  be  overruled.  Parol  cotemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary  the  terms  of  any 
valid  written  instrument.  1  Greenl.  JSr.,  §  275 ;  2  FkU.  4' 
Amos  on  Ev.  753 ;  Coxe  v.  Bennet,  1  Green  167. 

The  rule  applies  to  all  written  contracts,  whether  required 
by  the  statute  of  frauds  to  be  in  writing  or  not.  Such  evi- 
dence is  admissible  only  for  the  purpose  of  removing  or  ex- 
plaining a  latent  ambiguity. 

In  regard  to  ivills  the  rule  is  inflexible,  that  parol  evi- 
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(lence  of  the  testator's  intention  is  inad^nissible,  not  only  be- 
cause the  written  instrument  which  he  has  made  the  deposi- 
tory of  his  meaning  is  the  best  evidence  of  his  intention,  but 
because  wills  are  required  by  the  statute  of  frauds  to  be  in 
writing  attested  by  subscribing  witnesses.  1  GreerU.  Ev,,  § 
289,  290;  Hiacocka  v.  Hiseocks,  3  Meea.  ^  W.  363;  Yard  v. 
Carman,  Perm.  936 ;  Den  v.  Van  CUve,  4  Wash.  262. 

Whether  parol  evidence  is  admissible  a«  to  the  amount 
and  nature  of  the  testator's  estate  or  other  extrinsic  circum- 
stances, in  order  to  ascertain  the  testator  s  intention  to  charge 
legacies  upon  real  estate  or  to  exonerate  the  personalty,  the 
authorities  are  by  no  means  agreed.  The  decided  weight  of 
the  English  authorities  would  seem  to  be  against  it.  Stephen- 
9on  V.  Seathcote,  4  JEden  43,  and  cases  cited,  note  (a) ;  An- 
caster  v.  Mayer,  1  £ro.  C,  C,  466 ;  Brummel  v.  Prothero,  3 
Veaey  111 ;  Aldridge  v.  Lord  WaUacourt,  1  Ball  ^  B.  315 ; 
jBoo^  v.  Blundell,  1  Mer,  154 ;  Parker  v.  Fearrdey,  2  Sim. 
4f  Stu.  592 ;  see,  also,  ToU  v.  Hardy,  6  Cowen  341. 

In  StepheTiaon  v.  Heathcote,  Lord  Keeper  Henley  said: 
The  intention  of  the  testator  must  be  discovered  from  the 
words  of  the  will  itself,  and  not  from  extrinsic  circumstances. 
We  are  not  to  inquire  into  the  amount  of  the  personal  estate 
to  know  whether  it  be  or  be  not  suflScient  to  pay  the  testa- 
tor s  debts ;  because  that  would  be  to  establish  a  general  rule, 
that  in  every  case  where  the  personal  estate  is  insufficient,  it 
must  be  presumed  to  be  the  testator's  intention  to  charge  his 
real  estate  with  the  payment  of  all  his  debts.  Besides  the 
personal  estate  is  vague  and  uncertain,  and  subject  to  great 
fluctuations ;  few  men  know  what  their  personal  estate  is. 

And  in  the  comparatively  recent  case  of  Parker  v.  Fearn- 
ley,  2  Sim.  ^  Stuart  592,  the  Vice  Chancellor  said,  "  the 
court  cannot  take  into  consideration  the  amount  of  the  per- 
sonal estate." 

The  authorities  are,  however,  by  no  means  uniform.  Li 
Stapleton  v.  ColviUe,  Foreater  202,  which  is  one  of  the  earliest 
reported  cases  on  this  subject,  the  question  was,  whether  the 
testator,  by  his  will,  had  charged  the  debts  upon  the  real 
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estate  in  exoneration  of  the  personalty.  The  single  question, 
said  Lord  Chancellor  Talbot,  for  the  judgment  of  the  court 
is,  whether  the  personal  estate  flhall  or  shall  not  be  liable  to 
the  pa3rment  of  the  testator's  debts.  What  the  quantum  of 
the  debts  or  the  amount  of  the  personal  estate  was  at  the 
testator's  death  does  «ot  appear  >  if  it  did,  it  would  give  a 
great  light  into  this  matter,  fie  thus  took  it  as  dear  that 
such  an  examination  could  be  gone  into,  although  he  declares, 
in  the  same  opinion,  t^at  the  testator's  intent  must  govern) 
and  that  intent  be  collected  from  the  will  itself.  See  Aneas^ 
ter  V.  Mayer,  1  Brown's  Ch.  Cots.  466 ;  Dyo9e  v.  Dyoee^  1 
P.  W.  305.;  -ZVbrf  v.  ^orf,  12  iPrice  213. 

But,  whaitever  may  be  the  rule  of  evidence  elsewhere^  it  is 
well  settled^  in  this  court  at  least,  that  such  evidence  ie  ad- 
missible. 

In  Van  Winkle  v.  Van  Hmten,  2  Green's  Ch.  E.  186, 
Chancellor  Vroom,  in  regard  to  the  rule  adopted  by  Vice 
Chancellor  Leach  in  Parker  v.  Fearrdey,  said,  "  this  prin- 
ciple is  too  limited  to  be  practically  useful."—-"  In  ascertain- 
ing the  intontion  of  the  testator,  where  he  has  not  charged 
his  lands  explicitly  with  the  payment  of  debts  or  legacies, 
we  must  be  govenied  not  only  by  the  expressions  of  the  will, 
but  the  situation  of  the  property  disposed  of  and  the  person 
taking  it." 

In  WkUe  V.  Executors  of  Olden^  3  Green's  Ch.  H.  362, 
Chancellor  Pennington  enumerates,  as  one  of  the  grounds  of 
his  opinion  for  charging  the  legacies  upon  the  real  estate, 
the  character  of  the  legacies  and  the  relations  in  which  the 
legatees  stood  to  the  testator. 

In  Adamson  v.  Ayres,  1  JHalst  Ch.  JR,  353,  upon  a  ques- 
tion of  intention.  Chancellor  Halsted  said :  The  situation  of 
the  estate,  as  to  the  comparative  amounts  of  realty  and  per- 
sonalty, might  certainly  be  shown.  Suppose  the  estate  con- 
sisted of  $100  in  land  and  $10,000  in  personalty,  the  court 
would  not  shut  its  eyes  to  that  fact ;  and  it  would  have  a 
legitimate  influence  on  the  reading  of  the  will. 

In  Snyder  v.  Warbasse,  3  Stock,  466,  Chancellor  William- 
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8on  said :  in  searching  for  the  intention  of  the  testator,  we 
are  not  confined  to  the  will  itself,  but  may  look  at  the  situa- 
tion of  the  property  disposed  of  and  the  persons  taking  it. 

These  cases  clearly  show  that,  by  the  course  of  adjudica- 
tion in  this  state  upon  a  question  of  intention,  parol  evidence 
of  the  situation  of  the  property  disposed  of,  and  of  the  per- 
sons taking  it,  is  admissible. 

There  is  a  further  rule  of  evidence  applicable  to  a  part  of 
the  testimony  offered  on  the  part  of  the  complainants,  viz. 
that  in  order  to  discover  the  intention  of  the  testator,  the 
court  may  put  themselves  in  the  place  of  the  party,  and  then 
see  how  the  terms  of  the  instrument  affect  the  property  or 
subject  matter.  With  this  view  evidence  is  admissible  of  all 
the  circumstances  surrounding  the  author  of  the  instrument. 
1  GreerU,  Ev.,  §  287. 

Applying  these  principles  to  the  evidence  offered  in  this 
cause,  and  excluding  all  the  evidence  on  the  part  of  the  com- 
plainant not  felling  fairly  within  the  operation  of  the  prin- 
ciples, it  appears  that  at  the  date  of  the  will  the  testator's 
personal  property  was  entirely  inadequate  to  satisfy  the  lega- 
cies given  by  the  will,  and  so  continued  till  the  time  of  the 
testator's  death.  With  the  exception  of  the  house  and  lot 
specifically  devised,  the  testator  made  no  disposition  what- 
ever of  his  real  estate.  The  amount  of  the  legacies  given 
by  the  testator,  making  a  reasonable  allowance  for  the  costs 
and  expenses  of  settling  his  estate,  was  equal  to  the  com- 
bined value  of  his  personal  and  real  estate  not  specifically 
devised.  This  relation  of  the  amount  of  the  legacies  to  the 
value  of  his  real  and  personal  estate  was  not  fortuitous,  but 
the  result  of  design.  At  the  time  of  making  his  will,  the 
testator  had  before  him  a  schedule  of  his  personal  and  real 
estate  not  otherwise  disposed  of,  with  an  estimate  of  the 
value  of  the  real  estate.  The  relation  thus  existing  between 
the  amount  of  the  legacies  and  the  value  of  the  real  and  per- 
sonal estate  continued  without  material  change  till  the  time 
of  the  testator's  death.  And  not  only  were  the  legacies  be- 
queathed to  an  amount  equal  to  the  value  of  the  personal 
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and  real  estate,  but  unless  the  legacies  are  made  a  charge 
upon  the  land,  and  the  last  clause  of  the  will  so  construed  as 
to  give  power  to  the  executors  to  sell  the  real  estate  for  the 
purpose  of  paying  the  legacies,  the  testator  died  intestate  as 
to  the  bulk  of  his  real  estate.  A  will  ought  not  to  be  so 
construed  as  to  produce  such  intestacy.  The  natural  and 
reasonable  presumption  is,  that  when  a  will  is  executed  the 
testator  designs  to  dispose  of  his  entire  estate,  and  does  not 
intend  to  die  intestate  as  to  any  part  of  his  property.  These 
circumstances  create  a  strong  impression  that  the  testator 
designed  to  charge  the  legacies  upon  the  real  estate.  But 
standing  alone,  I  think  they  are  not  sufficient  upon  well 
settled  rules  of  construction  to  subject  the  land  to  the  pay- 
ment of  legacies.  Heirs  have  always  been  looked  upon  with 
favor  by  courts  of  justice,  and  the  rule  is  well  settled,  that 
plain  words  are  required  to  disinherit  them ;  and  as  plain 
words  are  necessary  to  disinherit  an  heir,  so  words  equally 
plain  are  requisite  to  charge  the  estate  of  an  heir;  for  a 
charge  is  pro  tanto  a  disinherison  of  the  heir.  Davis  v.  Gardi- 
ner, 2  P.  W.  188 ;  1  Boper  on  Legacies  671. 

If,  therefore,  there  was  an  heir  to  take  the  esrtate  undis- 
posed of  by  the  will,  the  legal  presumption  would  be  that  it 
was  not  the  design  of  the  testator  that  he  should  be  disin- 
herited or  the  inheritance  charged  with  legacies.  But  in 
this  case  the  testator  had  no  inheritable  blood.  He  left  no 
lineal  descendants.  He  therefore  neither  had,  nor  by  legal 
possibility  could  have,  any  heir  to  whom  the  estate  in  case 
of  intestacy  could  descend.  It  must  escheat  to  the  state. 
The  legal  presumption  in  favor  of  the  heir  does  not  exist 
to  influence  the  construction.  And  the  only  question  is, 
whether  the  testator  intended  that  the  legacies  which  he 
had  given  to  the  objects  of  his  bounty  should  fail,  and  his 
lands  escheat  to  the  state,  or  whether  the  real  estate  should 
be  applied  to  carry  into  eflFect  the  trust  which  he  had  created. 
The  case  is  one  of  first  impression.  It  obviously  is  of  very 
rare  occurrence.  But  I  am  clear  that  there  is  no  reason  to 
doubt  the  intention  of  the  testator,  or  that  the  charge  of  the 
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legacies  upon  the  real  estate  will  be  sustained  by  sound  legal 
principle. 

The  legacies  constitute  a  charge  upon  so  much  of  the  real 
estate  only  as  was  not  devised  |;>y  the  testator,  and  not  upon 
the  lands  specifically  devised.  When  the  legacies  are  charged 
i^pon  the  land,  and  there  are  specific  and  residuary  devises, 
(he  legacies  will  not  be  charged  upon  the  lands  specifically 
devised,  i^pon^v. /^pon^,  IJDeni?  4*  C'^arib  365;  2  «7arman  530. 

The  complainants  are  entitled  to  a  decree  pursuant  to  the 
prayer  of  their  bill. 


John  Annin's  executors  V8.  Lenah  Vakix)R£k's  administra- 
tor and  others. 

A  testator,  by  liifl  will,  bequeathed  to  bis  four  daugbten,  A.  L.,  E.  A., 
L.  v.,  and  M.  V.,  tbe  residae  of  the  proceeds  of  the  sale  of  certain  real 
estate  and  all  bis  rights  and  credits  (after  payment  of  his  debts  and  ex- 
penses) to  them  and  their  heirs,  share  and  share  alike,  to  be  paid  as  soon 
ts  the  estate  could  conveniently  be  settled. 

He  also  directed  his  ezecntors  to  sell  another  farm  after  the  death  of  his 
son  John,  and  the  proceeds  of  the  sale  he  gave  and  devised  to  his  fonr 
dftughters  Ad  to  the  children  of  his  son  John,  equally  to  them  and  their 
hein. 

By  a  snbseqnent  clause,  he  directed  as  follows:  "Should  my  daughters 
Lenah  and  Mary,  or  either  of  them,  die  leaving  no  legal  issue,  the  share 
or  shares  herein  bequeathed  to  her  or  them  (if  not  paid  over  by  my 
executors,  and  if  paid  over  then  tuck  part  thereof  <u  remains  unexpended,) 
I  give  and  bequeath  unto  my  surviving  children  and  their  heirs  equally 
between  them." 

l^nah,  one  of  the  daughters,  having  received  her  share  of  the  funds  from 
her  father's  executors,  died  without  issue,  leaving  a  part  of  her  share  un- 
expended in  the  hands  of  her  agent. 

On  a  bill  filed  by  the  executors  of  the  testator  to  determine  the  true  con- 
stnietion  of  the  bequests  to  Lenah,. it  was  AeU~ 

That  the  bequest  over  after  the  death  of  Lenah  without  issue  was  void, 
being  inconsistent  with  the  absolute  power  of  disposition  conferred  upon 
the  legatee. 

It  seems  clearly  settled  that  a  right  in  the  legatee  or  devisee  to  dispose  of 
the  estate  given  or  devised  at  his  pleasure,  and  not  a  mere  power  of 
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specifying  who  may  take,  Muoonto  to  aa  abtoUte  gifW-aad  a  deyise  over 
in  such  a  case  is  inoperative. 

The  power  of  expmdihLre  conferred  by  the  bequest  in  this  case  is  equiva- 
lent in  principle  to  an  absolute  power  of  disposition;  the  unlimited 
power  of  expenditure  involves  the  idea  of  absolute  ownership. 

The  executors  of  the  testator  were  justified  in  paying  over  the  money  to 
Lenah  without  security,  and  they  would  have  been  justified  in  so  doing 
even  if  the  limitation  over  had  been  declared  valid. 

This  bill  was  properly  filed  by  the  present  complainants,  who  are  the 
executors  of  the  surviving  executor  of  the  testator,  and  are  therefore 
the  executors  of  the  will  of  testator.  It  was  not  Tieeessory,  however, 
that  the  bill  should  have  been  filed  by  the  complainants ;  it  might  with 
propriety  have  been  filed  by  those  claiming  the  fund  under  the  limita- 
tion over. 

Whenever  the  gift  over  is  valid,  equity  treats  the  gift,  direction,  or  recom- 
mendation as  creating  a  inui  in  favor  of  those  to  whom  the  gift  is  made; 
and  the  cases  in  equity  have  frequently  arisen  upon  bills  filed  by  the 
cestui  qiu  trtisU  for  the  recovery  of  the  property. 

Answers  having  been  filed  in  this  case  by  the  administrator  of  Lenah,  and 
also  by  a  party  claiming  to  be  her  executor  under  an  instrument  exe- 
cuted as  a  will  by  her,  and  alleged  to  have  been  improvidently  de- 
stroyed,  and  which  the  defendant  asks  to  have  established  by  this  court 
as  the  last  will  of  Lenah,  it  was  held — 

That  such  a  question  cannot  be  determined  in  this  suit.  Letters  of  admin- 
istration have  been  duly  granted  on  the  estata  of  Lenah,  and  the  ad- 
ministrator is  before  the  court.  For  the  purposes  of  this  suit,  his  title 
as  administrator  must  be  recognised.  If  the  will  is  to  be  established,  it 
must  be  by  a  bill  duly  exhibited  for  that  purpose.  Until  that  is  done, 
the  title  of  the  party  claiming  to  be  executor  cannot  be  admitted. 

As  a  general  rule,  when  executors  come  into  court  to  settle  the  true  con- 
struction of  the  will,  or  for  direction  as  to  their  duty,  they  are  entitled 
to  costs  out  of  the  estate.  In  this  case  the  complainants  have  no  estate 
of  their  testator  in  their  hands,  nor  is  the  fund  in  dispute  under  the  con- 
trol of  the  court,  but  has  been  paid  over  to  the  legatee  to  whom  it  be- 
longed. These  costs  cannot  be  charged  upon  that  fund.  The  bill  dis- 
missed without  costs  by  either  party  as  against  the  other. 


This  bill  is  filed  by  William  Annin  and  Peter  D.  Vroom, 
executors  of  John  Annin,  deceased,  who  was  the  surviving 
executor  of  Jacob  Vandoren,  deceased,  against  the  adminis- 
trator of  Lenah  Vandoren,  the  administratrix  of  John  Van- 
doreu,  and  John  M.  Wyckoff,  who  was  the  agent  and  attorney 
in  fact  for  Lenah  Vandoren,  under  the  following  circum- 
stances : 
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Jacob  Vandoren,  the  testator,  by  his  last  will,  dated  Sep- 
tember 12th,  1810,  and  which  was  admitted  to  probate  on 
the  2l8t  of  September,  1811,  gave  to  his  daughters,  Lenah 
and  Mary,  certain  articles  of  furniture.  He  also  gave  the 
residue  of  the  proceeds  of  the  sale  of  certain  real  estate,  in- 
cluding all  his  rights  and  credits  after  the  payment  of  all 
just  debts  and  expenses,  unto  his  four  daughters,  Auley  Lo- 
gan, Elizabeth  Annin,  Lenah  Vandoren,  and  Mary  Van- 
doren,  to  them  and  their  heirs,  share  and  share  alike,  to  be 
paid  as  soon  as  the  estate  could  conveniently  be  settled.  The 
executors  were  also  directed  to  take  charge  of  and  lease  a 
farm,  called  the  "  Compton  farm,"  during  the  life  of  the  tes- 
tator s  son  John,  and  on  his  death  the  farm  was  to  be  sold 
by  the  executors ;  and  the  proceeds  of  the  sale  he  gave  and 
devised  to  his  four  daughters  (above  named)  and  to  the  chil- 
dren of  his  son  John,  equally  to  them  and  their  heirs. 

By  a  subsequent  clause  of  the  will,  the  testator  directed 
as  follows : 

"Should  my  daughters  Lenah  and  Mary,  or  either  of 
them,  die  leaving  no  legal  issue,  the  share  or  shares  herein 
bequeathed  to  her  or  them  (if  not  paid  over  by  my  execu- 
tors, and  if  paid  over,  then  such  part  thereof  as  remains  un- 
expended,) I  give  and  bequeath  unto  my  surviving  children 
and  their  heirs  equally  between  them." 

The  executors  of  testator  paid  over  to  Lenah  her  share  of 
the  estate.  She  died  in  June,  1859,  unmarried,  leaving  a 
part  of  her  share  unexpended  in  the  hands  of  John  M. 
Wyckoff,  her  agent  and  attorney  in  fact,  amounting  to  about 
$1250. 

The  complainants  filed  their  bill  to  ascertain  and  deter- 
mine the  true  construction  of  the  will,  and  the  prayer  of 
their  bill  was,  among  other  things,  that  John  M,  Wyckoff 
account  for  all  moneys  and  securities  that  were  in  his  hands 
as  agent  of  Lenah,  and  that  the  balance  in  his  hands  might 
be  decreed  to  be  paid  over  to  complainants ;  that  just  and 
reasonable  commi^ions  might  be  allowed  them  for  the  per- 
formance of  their  duties  as  executors ;  or  if  in  the  opinion 
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of  the  court  that  it  did  not  rightfiiUy  belong  to  the  com- 
plainants to  receive  and  administer  the  fund,  that  they  be 
discharged  from  all  responsibility  and  from  all  further  duty 
and  trust  in  relation  thereto,  and  for  further  relief. 

The  administratrix  of  John  Vandoren  answered  the  biU, 
claiming  that  by  the  words  "surviving  children,"  in  the 
clause  last  quoted,  the  testator  meant  children  surviving  at 
his  death,  and  not  at  the  death  of  the  daughters,  and  therefore 
that  if  the  limitation  over  was  good  his  estate  was  entitled 
to  a  share  of  the  unexpended  fund. 

The  administrator  of  Lenah  Vandoren  filed  an  answer 
claiming  that  the  limitation  over  was  void,  and  that  the 
legacy  was  an  absolute  gift  to  her. 

John  M.  Wyckoff  also  answered  the  bill,  claiming  that  the 
limitation  over  on  the  death  of  Lenah  was  inoperative,  and 
that  the  fund  vested  absolutely  in  her ;  that  she  left  a  will, 
dated  in  1853,  of  which  he  was  the  sole  executor ;  that  the 
will  had  been  improvidently  destroyed.  He  prayed  that  the 
will  might  be  established,  and  that  the  fund  be  decreed  to 
belong  to  him,  as  executor  of  Lenah. 

The  material  facts  were  all  admitted  by  the  pleadings. 

Vroom,  for  complainants. 

The  limitation  over  is  good.  It  is  to  go  over  if  the  daugh- 
ters die  leaving  no  issue.  This  imports  a  definite  failure  of 
issue.  The  terms  used  would  not  create  an  estate  tail.  It 
is  in  the  nature  of  an  executory  devise. 

But  it  is  claimed  that  the  bequest  over  is  void,  because 
the  legatee  had  a  power  of  disposition  of  the  money. 

It  is  true  that,  where  there  is  an  absolute  power  of  dispo- 
sition, the  limitation  over  is  held  to  be  inconsistent  with  the 
exercise  of  such  power,  and  therefore  fails,  although  it  de- 
feats the  manifest  intention  of  the  testator.  4  Kent^a  Com.  264. 

If,  however,  the  power  is  not  absolute,  the  courta  follow 
the  meaning  of  the  will.     Doe  v.  Howland,  8  Cow.  284. 

A  power  of  devise  does  not  make  the  estate  absolute — 
and  refers  to  late  English  cases  cited  in  2  WUliama  on  Ececu- 
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tors  1140;  Chreen  v.  Sartley,  1  Hare  428;  Armstrong  v. 
JSTewe,  1  i5D*.  509;  2  jBcrfrt.  Ch.  637;  -Boyd  v.  Bingham,  4 
5arr  102. 

The  words  "remaining  unexpended"  are  different  from 
remaining  nndisposed  of.  It  is  equivalent  to  saying  that 
Lenah  might  expend  the  interest,  and  so  much  of  the  prin- 
cipal as  might  be  necessary.  Expenditure  does  not  mean 
giving  away.  The  testator's  intention  is  very  clear,  and  is 
consistent  with  the  rules  of  law. 

CJounsel  also  referred  to  the  opinion  of  Justice  Vreden- 
burgh  in  the  case  of  the  JExeciUors  of  ffendrick  Field  v. 
John  V.  D.  Stout,  decided  at  Somerset  Orphans  Court  at 
December  term,  1860.  In  this  case  a  fortune  was  left  to 
testator's  daughter,  and  "when  she  had  done  with  the 
world  "  it  was  given  over.  The  limitation  over  was  held  good. 

That  it  is  the  duty  of  the  executors  of  the  surviving 
executor  to  settle  the  account  of  this  fund.  2  William>8  on 
Ezecutora  1258-9,  and  cases  cited. 

J.  V.  VoorheeSf  for  administrator  of  Lenah  Vandoren. 
,  We  daim  that  Lenah  took  an  absolute  interest  in  the 
legacy.  If  she  had  power  to  expend  it,  the  gift  was  abso- 
lute. How  is  the  property  to  be  identified  ?  This  balance 
in  the  hands  of  Wyckoff  may  be  interest  instead  of  principal. 
How  can  the  court  determine  that  ?  1  Jarman  792,  note  No,  2. 

H.  M.  Grostony  for  administratrix  of  John  Vandoren,  de- 
clined argument. 

Leupp,  for  J.  M.  Wyckoff. 

1.  The  obvious  design  was  to  give  Lenah  an  absolute  in- 
terest in  the  fund.  The  subject  matter  of  the  fund  is  per- 
sonalty or  proceeds  of  real  estate  given  as  personalty. 

The  leaning  of  courts  in  regard  to  personalty  has  been  to 
hold  the  limitation  over  on  a  definite  failure  of  issue.  Firth 
V.  Chapman,  1  P.  Wms.  664;  Nix.  Dig.  917,  §  17. 

If  the  jiA8  disponendi  had  been  annexed  to  the  original 
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clause  it  would  have  been  clearly  absolute.  It  implies  a 
clear  power  of  disposition,  as  well  of  the  principal  as  of  the 
interest. 

The  power  of  expenditure  involves  the  power  of  consump- 
tion. When  a  thing  is  expended  it  is  gone.  It  is  not 
limited  to  a  necessary  expenditure,  as  suggested  by  com- 
plainants' counsel;  such  a  power  is  inconsistent  with  the 
limitation  over. 

2.  The  court  has  power  in  this  case  to  establish  the  will 
of  Lenah.    Bailey  v.  Stiles,  1  Ghreene  Ch.  221. 

The  fund  is  small,  and  all  the  questions  can  as  well  be 
settled  in  this  cause  as  to  turn  the  party  round  to  a  new  suit. 

The  Chancellor.  The  bill  is  filed  by  the  executors  of 
John  Annin,  deceased,  who  was  surviving  executor  of  Jacob 
Vandoren,  deceased,  to  ascertain  and  determine  the  true  con- 
struction of  certain  bequests  made  by  the  said  Jacob  Van- 
doren to  his  daughter,  Lenah  Vandoren. 

By  the  second  clause  of  his  will,  the  testator  gave  to  his 
daughters,  Lenah  (by  the  name  of  Lane)  and  Mary,  certain 
articles  of  household  and  kitchen  furniture. 

The  residue  of  the  proceeds  of  the  sale  of  certain  real 
estate,  including  all  his  rights  and  credits  after  the  payment 
of  all  just  debts  and  expenses,  he  gave  unto  his  four  daugh- 
ters, Auley  Logan,  Elizabeth  Annin,  Lenah  Vandoren,  and 
Mary  Vandoren,  to  them  and  their  heirs,  share  and  share 
alike,  to  be  paid  as  soon  as  the  estate  could  conveniently  be 
settled. 

The  executors  were  directed  to  take  charge  of  and  lease 
the  Compton  farm  during  the  life  of  the  testator's  son  John, 
and  on  Ids  death  they  were  ordered  to  sell  the  same.  The 
proceeds  of  the  sale  he  gave  and  devised  to  his  four  daugh- 
ters and  to  the  children  of  his  son  John,  equally  to  them  and 
their  heirs. 

By  the  11th  clause  of  his  will,  the  testator  directed  as  fol- 
lows: 

"Should  my  daughters  Lenah  and  Mary,  or  either  of 
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them,  die  leaving  no  legal  issuei  the  share  or  shares  herein 
bequeathed  to  her  or  them,  (if  not  paid  over  by  my  execu- 
tors, and  if  paid  over,  then  such  part  thereof  aa  remains  un- 
expended) I  give  and  bequeath  unto  my  surviving  children 
and  their  heirs  equally  between  them." 

The  will  was  admitted  to  probate  on  the  2l8t  September, 
1811.  Lenah,  the  daughter  of  the  testator,  died  in  the 
month  of  June,  1859,  unmarried.  A  part  of  her  share  of 
the  estate,  which  had  been  paid  over  to  her  by  the  executors, 
remained  at  the  time  of  her  death  unexpended  in  the  hands 
of  her  agent  and  attorney  in  fact,  John  M.  Wyckoff. 

Answers  have  been  filed  by  the  administrator  of  Lenah, 
the  legatee,  by  John  M.  Wyckoflf,  her  agent,  and  by  the  ad- 
ministrator of  her  deceased  brother,  John  Vandoren.  All 
desire  that  the  title  to  the  fund  should  be  settled.  The  facts 
are  not  disputed. 

It  was  conceded  upon  the  argument,  and  I  think  properly, 
that  the  gift  over  of  the  shares  of  Lenah  and  Mary,  upon 
their  dying  without  issue,  included  only  their  proportionate 
share  of  the  proceeds  of  the  sales  of  the  land  and  of  the 
residue  of  the  estate,  and  did  not  extend  to  the  household 
furniture  and  chattels  specifically  bequeathed  to  them.  The 
description  of  the  gift,  as  "  the  shwes  bequeathed,"  and  the 
expressions  in  the  limitation  over,  applied  to  the  gift,  viz. 
"  not  paid  over  "  and  "  paid  over,"  justify  the  limitation  of 
the  clause  solely  to  the  legatees'  shares  of  the  money  in  ex- 
clusion of  the  chattels  specifically  bequeathed. 

La  the  limitation  over  valid,  or  did  Lenah  take  the  legacy 
absolutely  ? 

The  limitation  over  is  clearly  upon  a  definite,  and  not  an 
indefinite  failure  of  issue.  The  gift  over  is  to  the  testator's 
surviving  children.  And  it  was  within  the  contemplation  of 
the  testator  that  the  money  might  be  paid  over  by  his  execu- 
tors as  a  part  of  his  personal  estate.  The  terms  of  the  gift, 
therefore,  are  not  such  as  to  create  an  estate  tail  in  real 
estate  or  an  absolute  gift  of  the  personalty. 

The  only  ground  relied  upon  in  support  of  the  claim  of  an 
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absolute  gift  to  Lenah  is,  that  the  terms  of  limitation  over 
imply  an  absolute  power  of  disposition  by  the  legatee  which 
is  inconsistent  with  any  less  estate  than  the  absolute  owner- 
ship. 

The  original  bequests  are  absolute.  They  give  the  prop- 
erty to  the  legatee  without  limitation  or  qualification.  The 
gift  over  upon  the  death  of  the  legatee  without  issue  is  not 
of  the  entire  legacy,  which  would  have  qualified  the  original 
gift,  and  made  it  a  gift  for  life,  but  it  is  of  ^'suehjxzrt  thereof 
as  remains  unexpended" 

In  the  case  of  the  Attomet/  General  v.  Saily  decided  in 
the  Court  of  Chancery  in  1731,  the  testator  gave  all  his  real 
and  personal  estate  to  his  son  and  the  heirs  of  his  body ; 
and  if  his  son  should  die  leaving  no  heirs  of  his  body  living, 
then  the  testator  gave  and  bequeathed  so  much  of  his  said 
real  and  personal  estate  as  his  said  son  shotdd  die  possessed 
of  at  his  death  to  the  Goldsmith's  Company  of  London,  upon 
certain  trusts.  The  devisee  suffered  a  recovery  of  the  real 
estate  to  bar  the  entail,  made  a  will  of  his  personal  estate, 
and  died  without  issue.  A  bill  was  filed  to  have  an  account 
for  the  trusts  in  the  will  of  so  much  of  the  real  and  personal 
estate  of  the  testator  as  the  son  died  possessed  of.  As  to 
the  real  estate,  it  was  held  that  the  son  took  an  estate  tail, 
and  that  the  claim  of  the  plaintiffs,  as  to  that,  was  barred  by 
the  common  recovery.  Upon  the  construction  of  the  ViU, 
the  court  held  that  the  limitation  over  was  void,  as  the  abso- 
lute ownership  had  been  given  to  the  son,  for  it  is  to  him  and 
the  heirs  of  his  body,  and  the  company  are  to  have  no  more 
than  he  shall  have  left  unspent,  and  therefore  he  had  power 
to  dispose  of  the  whole,  which  power  was  not  expressly  given 
to  him,  but  it  resulted  from  his  interest. 

The  court  also  held  that  the  words  which  gave  an  estate 
tail  in  the  lands  must  transfer  the  entire  property  of  the 
personal  estate,  and  then  nothing  remained  to  be  given  over ; 
and  upon  both  these  grounds  the  bill  was  dismissed.  Fitz* 
gibbon  314. 
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So  &r  as  regards  the  first  point,  the  case  was  nearly  iden- 
tical with  the  present. 

In  a  note  of  a  report  of  the  same  case  in  W.  Kelynge  13, 
to  be  found  in  Coventry  4*  Sughes'  Dig.  616,  the  principle  of 
the  decision  is  stated  thus :  The  limitation  over  of  a  chattel 
personal  is  void  where  the  property  is  vested,  and  not  the 
use  only.  The  case  in  Pitzgibbon  is  cited  with  approbation 
by  Lord  Hardwicke  in  Flanders  v.  Clark,  1  Ves,  sen.  10. 

The  authorities  upon  the  point,  sustaining  generally  the 
same  principle  in  regard  to  devises  of  real  estate  as  well  as 
legacies,  are  numerous.  It  seems  clearly  settled  that  a  right 
in  the  legatee  or  devisee  to  dispose  of  the  estate  given  or  de- 
vised at  his  pleasure,  and  not  a  mere  power  of  specifying 
who  may  take,  amounts  to  an  absolute  gift.  Bull  v.  Kings- 
ton^ 1  Mer,  314 ;  Bourne  v.  Oibbs,  1  litiss.  4"  Mylne  614 ; 
Jackson  v.  Coleman,  2  Johns.  B,  391 ;  Jackson  v.  BuU,  10 
Johns.  B.  18;  Jackson  v.  Bobins,  16  Johns.  B.  169;  S,  C. 
in  error,  16  Johns.  B.  686 ;  Jackson  v.  Ddancey,  13  Johns. 
B.  537 ;  Ide  v.  Ide,  5  Mass.  600;  Burbank  v.  Whitney,  24 
Pick.  146;  Nelson  v.  Cooper,  4  Leigh  408;  Barnard  v, 
Bailey,  2  Harring.  56. 

In  Bamsddl  v.  Bamsdell,  21  Maine  292,  Shepley,  J.,  said, 
"  It  has  become  the  settled  rule  of  law  that  if  the  devisee  or 
legatee  have  the  absolute  right  to  dispose  of  the  property  at 
pleasure  the  devise  over  is  inoperative.*' 

The  same  principle  was  admitted,  both  by  the  Supreme 
Court  and  Court  of  Appeals  of  this  state,  in  the  case  of 
Armstrong  v.  Kent  The  decision  of  the  Supreme  Court  in 
that  case  was  reversed,  on  the  ground  that  the  power  of  dis- 
posing by  will  was  a  power  of  appointment,  and  did  not  con- 
fer property,  or  involve  the  idea  of  property,  in  the  first 
devisee.    1  Zab.  609;  2  Hoist  Ch.  B.  637—647. 

The  general  principle  is  not  controverted,  but  the  case 
under  consideration  is  sought  to  be  distinguished  from  the 
reported  cases,  and  to  be  taken  out  of  the  operation  of  the 
principle,  on  the  ground  that  the  gift  over  is  not  of  such  part 
of  the  legacy  as.  remmns  undisposed  of,  but  of  such  part 
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thereof  as  remaina  unexpended.  The  former  expression;  it 
was  urged,  involves  an  absolute  power  of  disposition  by  sale 
or  gift,  which  the  latter  does  not.  Expenditure,  it  was  said, 
does  not  mean  given  away,  and  the  provision  is  merely 
equivalent  to  giving  to  the  legatee  the  right  of  expending 
the  interest  and  so  much  of  the  principal  as  might  be  neces- 
sary for  her  support,  and  disposing  of  the  residue  by  the 
gift  over,  which  would  be  clearly  good.  I  was  strongly  dis- 
posed to  adopt  this  suggestion,  being  willing  to  lay  hold  of 
any  circumstance  by  which  I  might  prevent  the  undoubted 
intention  of  this  testator  being  defeated  by  a  strict  rule  of 
law.  But,  on  a  careful  examination  of  the  cases,  I  do  not 
see  how  the  present  case  can  be  distinguished  in  principle 
from  the  adjudicated  cases,  or  how  this  bequest  can  be  sus- 
tained without  a  violation  of  the  principle.  The  cases  rest 
upon  the  principle,  that  if  the  testator,  either  expressly  or 
by  implication,  manifests  an  intent  to  vest  in  the  first  legatee 
the  uncontrolled  power  of  disposing  of  the  property,  such 
power  involves  the  idea  of  absolute  ownership,  and  the  limi- 
tation over  is  void,  as  inconsistent  with  the  rights  of  the 
first  legatee.  The  uncontrolled  power  of  expenditure  neces- 
sarily implies  absolute  ownership  as  fully  as  the  power  of 
disposing  of  it.  And  this  difficulty  can  only  be  overcome  by 
limiting  the  right  of  expenditure  to  so  much  as  may  be 
necessary  for  the  support  of  the  legatee.  But  there  is  no 
such  limitation  in  the  will.  If  the  legatee  had  seen  fit  to 
expend  the  whole  of  the  legacy  in  a  style  of  living  totally 
distinct  from  that  to  which  she  had  been  accustom^  in  her 
father's  house,  there  would  have  been  no  power  in  this  court 
or  elsewhere  to  prevent  it.  The  unlimited  power  of  expend- 
ing the  legacy  involving  the  idea  of  absolute  ownership  as 
fully  as  the  absolute  power  of  disposing  of  it,  a  gift  over  of 
so  much  of  the  legacy  as  remains  unexpended  is  tantamount 
to  a  gift  of  so  much  as  remains,  or  so  much  as  remains  un- 
disposed of.  All  the  expressions  involve  the  idea  that  the 
legatee  should  expend  or  dispose  of  the  money  as  she  sees  fit, 
in  other  words,  that  she  has  the  right  of  absolute  ownership. 
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That  probably  wajs  the  idea  of  the  testator.  He  gave  to 
each  of  his  married  daughteiv  her  share  of  the  property  ab- 
solutely. To  each  of  his  unmarried  daughters  he  gave  her 
share  in  the  same  mode  and  by  the  same  terms.  He  in- 
tended they  should  have  the  right  to  use,  enjoy,  and  expend 
it  as  they  saw  fit.  But  so  much  as  they  should  leave  unex- 
pended, in  case  they  should  have  no  children,  he  desired 
should  go  to  the  other  children  or  descendants  of  the  tes- 
tator. He  was  not  aware  of  the  rule  of  law  which  pro- 
hibited his  disposing  of  property,  the  absolute  control  of 
which  he  had  already  given  to  another. 

The  limitation  over  of  the  legacy,  if  not  paid  by  his  execu- 
tors, would  be  clearly  good  if  standing  alone.  But  in  con- 
nection with  the  other  clause  of  the  limitation,  it  cannot  avail 
to  change  the  construction  or  effect  of  the  limitation  over. 

The  executors  of  Jacob  Vandoren  were  justified  in  paying 
over  the  legacy  to  Lenah  Vandoren  without  security.  Such 
was  the  manifest  intent  of  the  testator.  They  would  have 
been  justified  in  so  doing,  even  if  the  limitation  over  had 
been  declared  valid. 

The  bill  was  properly  filed  by  the  pi^ent  complainants. 
The  executors  of  the  surviving  executor  are  the  executors  of 
the  will. 

It  was  not  neceasary,  however,  that  the  bill  should  have 
been  filed  by  the  complainants*  It  might  with  propriety 
have  been  filed  by  those  claiming  the  estate  under  the  limit- 
ation over. 

Wherever  the  gift  over  is  valid,  equity  treats  the  gift,  di- 
rection, or  recommendation  as  creating  a  trust  in  favor  of 
those  to  whom  the  gift  is  made.  And  the  cases  in  equity 
have  frequently  arisen  upon  bills  filed  by  the  cestui  que 
trusU  for  the  recovery  of  the  property ;  and  when  the  gift 
was  of  the  property  which  remained  at  the  death  of  the  first 
devisee,  the  question  whether  the  trust  was  created  will  be 
found  to  have  been  decided  sometimes  upon  the  ground  that 
the  prior  disposition  of  the  property  imparted  absolute  own- 
ership, and  at  others  upon  the  ground  that  the  property  to 
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which  the  truBt  was  to  attach  was  not  certain  or  definite. 
BvU  V.  Kingston  J  1  Met.  314 ;  Bowen  v.  GibbSf  1  Bilss.  4" 
Mylne  614 ;  2  Story's  JEq,  Jur.,  §  1070 ;  2  JJoper  on  Leg.  1431. 

Answers  are  filed  by  the  administrator  of  Lenah  Van- 
doren,  and  also  by  a  party  claiming  to  be  her  executor,  duly 
appointed  by  an  instrument  which  is  alleged  to  have  been 
improvidently  destroyed,  and  which  the  defendant  asks  to 
have  established  by  this  court  as  the  last  will  and  testament 
of  the  said  Lenah.  That  question  cannot  be  determined  in 
this  suit.  Letters  of  administration  upon  the  estate  have 
been  duly  granted.  The  administrator  is  before  the  court. 
For  the  purposes  of  this  suit,  his  title  as  administrator  must 
be  recognised.  If  the  will  is  to  be  established,  it  must  be 
by  a  bill  duly  exhibited  for  that  purpose.  Until  that  is 
done,  the  title  of  the  party  claiming  to  be  executor  cannot 
be  admitted. 

As  to  costs,  the  general  rule  is  well  settled,  that  where 
executors  come  into  court  to  settle  the  true  construction  of 
the  will,  or  for  direction  as  to  their  duty,  they  are  entitled  to 
costs  out  of  the  estate.  And  although  the  general  rule  is, 
that  where  a  bill  is  dismissed  no  costs  are  allowed  to  the 
plaintiflF,  yet  there  are  cases  where  he  has  his  costs  although 
he  fails  to  recover.  One  case,  as  stated  by  Lord  Langdale, 
is  where  the  fund  is  •  administered  by  reason  of  the  suit  of 
the  plaintiflF,  and  the  rights  of  all  parties  have  been  ascer- 
tained and  determined,  and  the  fund  divided  accordingly. 
Another  is,  where  in  fact  the  fund  is  not  administered  by  the 
court,  but  where  the  court  is  of  opinion  that  it  is  either 
necessary  or  proper,  at  the  instance  of  some  person,  that  a 
declaration  should  be  made  determining  the  rights  of  the 
parties,  and  in  that  case  the  court  makes  a  decree  and  saves 
the  plaintiflf  his  costs.     Merlin  v.  Blagrave,  25  Beav.  136. 

"  The  rule  in  the  Court  of  Chancery  is,  that  where  the 
will  raises  a  doubt,  you  make  the  estate  pay  the  costs  of  the 
litigation."     Knight  v.  Boughton^  11  Clark  6f  Fin.  555. 

These  costs  would  be  a  proper  charge  upon  the  estate  of 
the  complainants*  testator ;  and  had  the  bill  been  filed  either 
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by  the  executors  or  by  the  legatee  while  the  estate  remained 
in  the  hands  of  the  executors,  the  costs  would  have  been  di- 
rected to  be  paid  out  of  his  estate.  But  that  estate  has  long 
since  been  settled,  and  it  is  now  sought  to  charge  the  costs 
upon  the  legacy  itself  or  upon  the  estate  of  the  legatee. 
The  fund  is  not  under  the  control  of  the  court  to  be  dis- 
tributed or  administered  here,  but  has  been  paid  over  to  the 
legatee,  to  whose  estate  it  rightfully  belongs.  Upon  the 
stirring  of  the  question  it  seemed  to  me  a  very  proper  case 
for  the  allowance  of  costs,  and  my  strong  inclination  was  to 
allow  them,  for  the  executors  have  manifestly  acted  in  good 
&ith  and  for  the  interest  of  all  parties  concerned.  But  I 
am  unable  to  see  any  principle  upon  which  the  costs  of  the 
complainants  can  with  any  propriety  be  charged  upon  the 
estate  of  the  legatee; 

The  bill  must  therefore  be  dismissed  without  costs  to  either 
party,  as  against  the  other. 


In  the  matter  of  the  petition  op  Conner  Follen  for 
conveyance  by  an  infant  trustee. 

On  an  application  to  the  court  for  an  order  directing  an  infant  to  convey 
lands  alleged  to  be  held  in  trust,  under  the  act  entitled,  **  An  act  to  en- 
able infanta  who  are  seized  or  possessed  of  estates  in  trust  or  by  way  of 
mortgage  to  make  conveyances  of  the  same."  Nix.  Dig.  333.  Held^ 
that  the  court  will  proceed  under  the  statute  only  when  the  trusts  are 
created  by  express  declaration  or  have  been  settled  by  a  decree.  But 
where  the  existence  of  a  resulting  or  constructive  trust  is  alleged,  how- 
ever plain  the  proof  may  be,  the  court  will  not  establish  its  existence  in 
the  summary  mode  pointed  oat  by  the  statute. 

As  against  an  infant,  a  resulting  trust  should  not  be  established,  except  by 
decree,  in  a  suit  regularly  instituted. 


The  moneys  of  the  petitioner  were  intrusted  to  William 
King,  by  whom  they  were  invested  in  the  purchase  of  real 
estate.    The  title  was  taken  in  the  name  of  William  King^ 
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who  afterwards  died  inteatate,  leaving  an  infant  child  his 
heir  at  law,  in  whom  the  title  to  the  land  became  vested. 
The  cestui  que  trust  has  always  been  in  possession  of  the 
land.  He  now  asks  an  order  that  the  land  be  conveyed  by 
the  infant  trustee  to  the  petitioner. 

VanaMaj  for  the  petitioner,  cites  Nix.  Dig.  333 ;  4  StcU. 
at  Large  368 ;  Ex  parte  Vernon,  2  P.  W.  549 ;  Goodwyn  v. 
Lister,  3  P.  W.  386;  HiU  on  Trustees  288;  3  Danids 
Chan.  jPtoc.  2109-10. 

The  Chancellor.  The  language  of  the  statute  is  broad 
enough  to  comprehend  all  trusts.  It  is  settled,  however, 
that  the  statute  of  7  Anne,  eh.  19,  of  which  ours  is  a  copy, 
applies  only  to  express  trusts,  and  does  not  extend  to  con- 
structive or  resulting  trusts.  Goodwyn  v.  Lister,  3  P,  W. 
•  386 ;  King  v.  TameT,  2  Simons  545. 

The  same  constructioii  has  been  given  to  the  more  recent 
English  statutes  of  Geo.  3  and  6  Geo.  4.  Ex  parte  Ourrie, 
1  Jac.  if  W.  622 ;  In  the  matter  of  Moody,  1  Tamlyn  4 ; 
King  v.  Turner,  2  Simons  545 ;  Lew  v.  Clarke,  4  liu^ss,  511 ; 
Hill  on  Trustees  288 ;  Lewin  on  Trusts  489. 

In  Ex  parte  Vernon^  2  P.  W.  548,  an  order  was  made, 
under  the  statute  of  Anne,  for  a  conveyance  by  an  infant 
trustee,  the  value  of  the  fee  simple  of  the  land  not  being 
more  than  the  cost  of  a  decree.  But  the  Chancellor  said  he 
should  for  the  future  leave  the  cestui  que  truest  to  bring  his 
bill,  and  have  a  decree  agaiwst  the  infant  to  convey,  because 
these  orders  for  an  infant  trustee  to  convey  ought  to  be  in 
the  plainest  cases,  and  oat  in  such  as  are  subject  to  the  dis- 
putes which  trusta  without  writing  may  be  liable  to. 

The  principle  of  the  cases  is,  that  the  court  will  proceed 
under  the  statute  only  where  the  trusts  are  created  by  ex- 
press declaration  or  have  been  settled  by  a  decree.  But 
where  the  existence  of  a  resulting  or  constructive  trust  is 
alleged,  however  plain  the  proof  may  be,  the  court  will  not 
establish  its  existence  in  the  summary  mode  pointed  out  by 
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the  statute.  Hawkins  v.  Obeen,  2  Ves.  sen.  669 ;  Lwingston 
V.  Livingstxniy  2  Johns.  Ctu  R.  641. 

The  statutory  proceeding  by  petition  and  order  are  obvi- 
ously designed  to  carry  into  effect  a  declared  or  established 
trust.  They  are  not  adapted  to  the  adjudication  of  rights 
or  the  establishment  of  a  resulting  trust. 

This  principle  is  expressly  recognised  by  the  trustee  act, 
11  Geo,  4  and  1  WUl.  4,  eh.  60.  That  statute,  by  its  terms, 
extends  to  all  constructive  trusts  and  trusts  arising  or  re- 
sulting by  implication  of  law.  But  in  every  such  case  where 
the  alleged  trustee  has  or  claims  a  beneficial  interest  ad- 
versely to  the  party  seeking  a  conveyance  or  transfer,  no 
order  shall  be  made  for  the  execution  of  a  conveyance  or 
transfer  by  such  alleged  trustee  until  after  it  has  been  de- 
clared by  the  Court  of  Chancery,  in  a  suit  regularly  insti- 
tuted in  such  court,  that  such  person  is  a  trustee  for  the 
person  so  seeking  a  conveyance  or  transfer.  3  DanieW 
Chan.  Ft.  2110;  Levoin  on  Trusts  494. 

As  against  an  infant,  a  resulting  trust  should  not  be  es- 
tablished except  by  decree  in  a  suit  regularly  instituted. 


George  M.  Chapman  vs.  Isaac  L.  Hunt. 

The  complainant  filed  this  bill  to  foreclose  two  chattel  mortgages  given  by 
the  defendant.  The  first  to  S.  J.  H.,  to  secure  certain  debts  due  to  him 
from  the  mortgagor,  and  to  indemnify  him  against  loss  on  notes  en- 
dorsed  by  him  for  the  mortgagor.  This  covers  household  goods,  stock, 
farming  utensils  on  a  farm  in  Rahway,  specified  in  a  schedule  annexed 
to  the  mortgage.  Complainant  claims  under  this  mortgage  by  assign- 
ment. The  second  mortgage  was  given  to  the  complainant  to  secure  a 
debt  of  the  defendant  to  him,  and  also  to  J.  A.  C.  It  includes  the  pro- 
perty covered  by  the  first  mortgage,  and  also  other  property  and  rights  of 
the  mortgagor,  which  are  described  as  '*  all  the  right,  title,  and  interest 
of  the  said  J.  L.  H.  in  and  to  the  tools,  fixtures,  &c.,  now  in  the  U.  S. 
Malleable  Iron  Factory  at  Newark,  N.  J." 

On  a  demurrer  to  this  bill,  it  was  held — 

Fknt.  That  J.  A.  C.  was  a  necessary  party  to  such  a  bill.    As  a  general 
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.  role,  th6r»  can  be  n»  ioNclDBare  xmlen  all  the  persons  entitled  to  the 
mortgage  money  are  before  the  court.  A  person  entitled  to  a  part  only 
of  the  mortgage  money  cannot  file  a  bill  to  foreclose  a  mortgage  as  to 
his  own  part  of  the  money.  All  the  beneficiaries  should  be  made  par- 
ties as  well  as  the  trustee^ 

Second,  The  property  included  in  the  second  mortgage  is  not  ascertained  or 
described  in  the  bill  with  sufficient  certainty.  A  bill  for  the  foreclosure 
of  a  chattel  mortgage  should  show  of  what  the  property  consists,  the 
mortgagor's  title  or  claim  of  title  to  it,  and  that  it  is  within  the  juris- 
diction of  the  court. 

Third,  The  bill  is  objectionable  in  its  statement  of  the  complainant's  rights 
under  the  first  mortgage,  in  that  it  contains  no  averment  that  the  note? 
endorsed  by  the  mortgagor,  and  against  which  the  mortgage  was  given 
as  an  indemnity,  were  ever  assigned  to  the  complainant,  nor  that  the 
principal  of  said  notes  remains  unpaid.  This  objection  is  not  cured  by 
the  fact  that  these  averments  are  made  in  the  affidavit  annexed  to  the  bill. 

Fourth.  The  second  mortgage  is  not  void  on  the  ground  that  it  is  against 
the  policy  of  the  statute  regulating  assignments  for  the  benefit  of  credi- 
tors. The  instrument  purports  to  be  not  an  assignment  for  the  benefit  of 
creditors,  but  a  mortgage  for  the  payment  of  certain  specified  debts. 

The  objection  to  the  bill  on  the  ground  of  multifariousness  is  not  sustained. 


On  demurrer  to  biH  to  foreclose  two  chattel  mortgages. 

Mr.  Keasby,  for  the  demurrer. 
The  demurrer  is  on  three  grounds. 

1.  Want  of  necessary  parties.  Julia  A.  Chapman  is  in- 
terested in  the  second  mortgage,  it  having  been  given  to  se- 
cure a  debt  due  to  her  as  well  as  to  complainant. 

All  persons  having  an  interest,  and  who  may  sue  either  at 
law  or  in  equity,  are  necessary  parties  to  a  suit  for  the  fore- 
closure of  a  mortgage.  1  Danida  Ch.  Pr.  285,  304 ;  Story  a 
Eq.  FL  193. 

2.  Multifariousness. 

3.  The  second  m.ortgage  is  void  as  against  the  policy  of 
the  assignment  law.  It  has  no  clause  of  redemption.  It  is 
a  bill  of  sale  to  pay  first  the  complainant,  second  Julia  Ann 
Chapman,  and  third  such  creditors  as  assignor  may  designate. 

Mr.  T.  H.  Shafer,  contra. 

There  is  no  want  of  proper  parties.     Cahert  on  Pardee 
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33,  106,  17,  38,  101, 102;  Oochbum  v.  Thompscm,  16  Ves. 
326 ;  PlaU  v.  Squire,  12  Mete.  601. 

The  mortgage  is  not  an  assignment  for  the  benefit  of 
creditors,  but  is  expressed  on  its  face  to  be  for  collateral  se- 
curity. 

The  Chancellor.  The  bill  is  filed  to  foreclose  two  chat- 
tel mortgages  given  by  the  defendant.  The  first  mortgage 
was  given  to  Samuel  J.  Hunt,  to  secure  certain  debts  due  to 
him  from  the  mortgagor,  and  to  indemnify  him  against  loss 
upon  other  notes  of  the  mortgagor  endorsed  by  the  mort- 
gagee. It  covers  household  goods,  stock,  farming  utensils, 
and  other  chattels  upon  a  farm  in  Rahway,  specified  in  a 
schedule  annexed  to  the  mortgage.  The  complainant  claims 
under  this  mortgage  by  assignment.  The  second  mortgage 
was  given  to  the  complainant  to  secure  certain  indebtedness 
of  the  defendant  to  the  mortgagee,  and  also  to  Julia  Ann 
Chapman.  It  includes  the  property  covered  by  the  first 
mortgage,  and  also  other  property  and  rights  of  the  mort- 
gagor. 

The  bill  is  fetally  defective  on  more  than  one  of  the 
grounds  assigned  by  the  demurrer. 

1,  Julia  Ann  Chapman  is  a  necessary  party  to  the  bill. 
The  second  mortgage  is  given  to  the  complainant  to  secure 
first,  any  money  that  may  be  due  to  him,  and  secondly,  any 
money  that  may  be  due  to  Julia  Ann  Chapman  from  the 
mortgagor.  As  a  general  rule,  there  can  be  no  foreclosure 
unless  all  the  persons  entitled  to  the  mortgage  money  arc 
before  the  court.  A  person  entitled  to  a  part  only  of  the 
mortgage  money  cannot  file  a  bill  to  foreclose  a  mortgage  as 
to  his  own  part  of  the  money.  So,  also,  all  the  beneficiaries 
should  be  made  parties  as  well  as  the  trustee.  Story's  JEq, 
PL,  §  201;  Mitford'a  PL  {ed.  1827)  39,  164. 

There  are  admitted  qualifications  of  the  rule,  but  thia 
case  does  not  fell  within  any  of  them.  There  is,  indeed,  a 
peculiar  necessity  in  this  case  for  making  the  cestui  que  trust 
a  party,  inasmuch  as  she  is  not  only  beneficially  interested 
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in  the  suit,  bat  also  because  she  stands  in  the  position  of  a 
second  mortgagee,  the  complainant,  by  his  bill,  claiming  that 
he  is  entitled  to  priority  over  her  in  the  payment  of  his  debt 

2.  The  property  included  in  the  second  mortgage  is  not 
ascertained  or  described  in  the  bill  with  sufficient  certainty. 
Part  of  the  property  is  described  in  the  mortgage  as  "all 
the  right,  title,  and  interest  of  the  said  Isaac  L.  Hunt  in 
and  to  the  tools,  fixtures,  <fec.,  now  in  the  United  States 
Malleable  Iron  Factory  at  Newark,  New  Jersey."  The  bill 
contains  no  further  description  or  enumeration  of  the  chat- 
tels. No  statement  of  the  character  of  Hunt's  title,  and  in 
fact  no  averment  that  he  had  any  right,  title,  or  interest 
whatever  in  the  goods  purporting  to  be  mortgaged,  and  of 
which  the  complainant  asks  a  decree  for  sale.  The  bill 
should  contain  a  clear  and  exact  statement  of  all  material 
facts.  It  should  show  with  reasonable  certainty  what  the 
complainant's  rights  are,  in  what  manner  he  is  injured,  and 
in  what  particulars  he  wants  the  assistance  of  the  court. 
Stx)ry'8  Eq.  PL,  §  23 ;  Mif/ord's  PL  37. 

A  bill  for  the  foreclosure  of  a  chattel  mortgage  should 
show  of  what  the  property  consists,  the  mortgagor's  title  or 
claim  of  title  to  it,  and  that  it  is  within  the  jurisdiction  of 
the  court. 

A  similar  objection  applies  to  the  statement  of  the  com- 
plainant's rights  under  the  first  mortgage.  The  bill  contains 
no  averment  that  the  notes  endorsed  by  the  mortgagee,  and 
against  which  the  mortgage  was  given  as  an  indemnity,  wore 
ever  assigned  to  the  complainant,  nor  that  the  principal  of 
the  said  notes  remains  unpaid.  The  allegations  of  the  bill 
in  these  respects  are  equivocal  and  insufficient.  These  aver- 
ments are  distinctly  made  in  the  affidavit  annexed  to  the 
bill,  but  are  not  found  in  the  bill  itself. 

3.  The  objection  to  the  bill  on  the  ground  of  multifarious- 
ness is  not  sustained. 

Nor  is  the  second  mortgage  void  on  the  ground  that  it  i.s 
against  the  policy  of  the  statute  regulating  assignments  for 
the  benefit  of  creditors.     On  its  face,  the  instrument  pur-: 
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ports  to  be  not  an  assignment  of  the  defendant's  property 
for  the  benefit  of  creditors,  but  a  mortgage  for  the  payment 
of  certain  specified  debts. 

No  opinion  is  designed  to  be  expressed  in  regard  to  the 
validity  of  the  instrument  in  other  respects,  nor  as  to  its 
effect  upon  the  rights  of  other  creditors  of  the  mortgagor. 

The  demurrer  is  sustained  with  costs. 


Frederick  Smith  w.  John  J.  Hollister  and  others. 

On  a  bill  filed  for  the  foreclosure  of  three  mortgages,  two  of  which  were 
given  to  W.  H.  B.,  and  were  encambrances  on  the  premises  when  the 
defendants  acquired  title,  and  are  held  by  complainant  by  assignment 
from  W.  H.  B.  The  third  was  given  by  defendants  to  complainant.  Usury 
was  set  up  as  a  defence. 

Edd,  as  to  the  third  mortgage,  that  the  proof  failed  to  sustain  the  charge  of 
usury. 

As  to  the  first  two  mortgages,  the  usury  alleged  consisted  in  W.  H.  B. 
taking  more  interest  than  was  due  upon  them  at  the  time  of  their  being 
assigned  to  complainant,  in  pursuance  of  an  arrangement  with  defend' 
ant,  and  as  a  compensation  for  receiving  payment  of  the  debt  without 
notice,  and  contrary  to  a  previous  understanding  between  the  parties. 

Held^  that  this  did  not  affect  the  validity  of  the  mortgages  in  the  hands  of 
the  assignee.  When  the  security  is  valid  in  its  inception,  no  subsequent 
taking,  or  contract  to  take,  illegal  interest  will  invalidate  it. 

The  only  effect  of  the  payment  of  interest  on  the  bond  to  a  period  later 
than  the  date  of  the  assignment,  if  the  payment  be  endorsed  on  the 
bond,  or  be  made  with  the  knowledge  of  the  assignee,  would  be  to  di- 
minish by  the  amount  overpaid  the  interest  which  the  assignee  would 
he  entitled  to  recover. 


T.  JET.  Shafer,  for  complainant. 

SUmtj  for  defendant. 

The  Chakcellor.  The  bill  is  filed  to  foreclose  three  mort- 
gages upon  lands  owned  by  the  defendants,  Hollister  and  wife. 
Two  of  the  mortgages  were  given  to  William  H.  Berry,  and 
were  encombranoes  on  the  premises  when  the  defendants 
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acquired  title.  The  third  mortgage  was  given  by  HoUister 
and  wife  to  the  complainant  for  $1300,  and  is  payable  in  two 
years  with  interest.  The  defence  is  usury.  The  answer 
alleges,  that  in  July,  1869,  the  defendant,  John  J.  Hollister, 
borrowed  of  the  complainant  $2600,  the  amount  of  the 
principal  of  the  three  mortgages,  for  which  he  agreed  to  pay 
seven  per  cent,  interest,  and  to  give  a  bond  and  mortgage 
upon  the  premises  described  in  the  bill ;  that  on  obtaining 
the  loan,  he  paid  to  William  W.  Mawbey,  the  agent  of  the 
complainant,  $125,  one  hundred  dollars  being  a  bonus  to  the 
complainant  for  the  said  loan,  and  twenty-five  dollars,  being 
one  per  cent,  interest  upon  the  loan  for  one  year,  in  addition 
to  the  legal  rate  of  interest  stipulated  for  in  the  bonds ;  that 
on  completing  the  contract,  instead  of  giving  a  new  bond 
and  mortgage  for  the  entire  loan  of  $2500,  the  two  bond« 
and  mortgages,  held  by  Berry  for  $1200,  were  assigned  to 
the  complainant,  and  a  new  bond  and  mortgage  given  for 
$1300,  the  balance  of  the  loan;  that  on  making  the  as- 
signment. Berry  charged  and  received  from  the  defendant 
six  months'  more  interest  upon  his  bonds  than  was  due, 
which  was  advanced  by  the  complainant. 

The  bonds  all  purport  to  bear  interest  at  six  per  cent,  per 
annum.  The  allegation  is,  that  in  addition  thereto,  Smith 
agreed  to  take,  and  did  accept  the  sum  of  $125,  as  additional 
compensation  for  the  said  loan.  The  allegation  is  not  sus- 
tained by  the  evidence.  The  witnesses  on  the  part  of  the 
complainant  did  not  prove  the  agreement  to  take  more  than 
the  legal  rate  of  interest,  nor  that  he  received  the  sum  of 
$125,  or  any  part  of  it.  The  fact  is  expressly  denied  by  the 
complainant.  He  states  that  he  advanced  upon  the.  loan  the 
full  amount  of  $2500 ;  that  he  neither  accepted  nor  agreed 
to  accept  more  than  the  legal  rate  of  interest ;  that  Mawbey 
was  not  his  agent,  but  the  agent  of  the  defendant,  through 
whom  the  loan  was  negotiated ;  that  he  paid  to  Mawbey, 
upon  the  order  of  the  defendant,  $126,  which  was  a  part  of 
the  money  loaned.  This  statement  is  fully  sustained  by  the 
evidence  of  Mawbey.    He  testifies  that  he  was  not  the  agent 
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of  the  complainant ;  that  he  was  employed  by  the  defendant 
to  procure  for  him  a  loan  of  $2600 ;  that  he  negotiated  the 
loan  with  the  complainant  on  the  defendant's  behalf^  and 
that  for  his  services  the  defendant  agreed  to  pay  him  $126, 
which  was  paid  to  him  by  the  complainant,  out  of  the  money 
borrowed,  upon  the  order  of  the  defendant. 

It  appears  by  the  evidence,  that  Berry,  the  holder  of  two 
of  the  mortgages  at  the  time  of  their  assignment  to  the  com- 
plainant, received  more  interest  than  was  due  upon  them. 
The  assignments  were  made  in  July,  and  interest  was  paid 
upon  the  mortgages  until  the  ensuing  January,  in  pursuance 
of  an  agreement  between  Berry  and  the  defendant,  as  a  com- 
pensation to  Berry  for  receiving  payment  of  the  debt  with- 
out notice,  and  contrary  to  a  previous  understanding  between 
the  parties.  This  did  not  affect  the  validity  of  the  mort- 
gages, either  in  the  hands  of  Berry  or  of  his  cossignee. 
Where  the  security  is  valid  in  its  inception  no  subsequent 
taking  or  contract  to  take  illegal  interest  will  invalidate  it. 
JRex  V.  Allen,  T.  Eaym,  196 ;  FerraU  v.  Shaen,  1  Saund. 
294,  and  note  1 ;  HoweWs  Exra  v.  Auten,  1  Greens  Ch.  B, 
44;  Donnington  v.  Meeker,  3  Stock,  365;  Sloan  v.  Som- 
mersy  2  Grreen  510. 

The  only  effect  of  paying  interest  on  the  bond  to  a  period 
Later  than  the  date  of  the  assignment,  if  the  payment  be 
endorsed  upon  the  bond  or  be  made  with  the  knowledge  of 
the  assignee,  would  be  to  diminish,  by  the  amount  paid,  the 
interest  which  the  assignee  would  be  entitled  to  recover. 

There  is  no  usury  in  the  transaction.  The  complainant  is 
entitled  to  his  decree. 


John  F.  Voorhees  vs,  James  A.  Reford  and  Wife  and  others. 

When  a  bill  is  filed  by  a  jadgment  creditor  against  his  debtor,  not  for  the 
sole  purpose  of  having  a  conveyance  alleged  to  be  fraudulent  set  aside 
as  against  creditors,  but  also  prays  that  in  case  the  conveyance  should 
not  be  decreed  fraudulent,  that  the  complainant's  judgment  should  be 
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decl&red  an  encambmnoe  on  the  property  in  the  handi  of  the  alienee, 
should  this  relief  be  granted  the  suit  will  enare  to  the  benefit  of  the 
complainant  alone,  and  not  to  the  benefit  of  other  creditors  of  the  de- 
fendant. 

Where  the  design  of  a  creditor*s  bill  is  to  declare  the  property  of  a  defend- 
ant subject  to  the  lien  of  any  of  the  attaching  or  judgment  creditors,  all 
the  creditors  having  liens  upon  the  property  are  entitled  to  be  heard 
and  have  their  liens  protected. 

A  party  who  has  obtained  a  judgment  before  the  filing  of  a  bill  by  one 
creditor  to  set  aside  a  conveyance  as  fraudulent  should  be  made  a  party 
to  that  suit,  and  cannot  be  deprived  of  his  equitable  rights  by  the  wilful 
or  negligent  omission  of  the  complainant  in  that  suit  to  make  him  a  party. 


-  The  original  bill  in  this  cause  was  filed  December  13th, 
1860,  by  George  Cramer  and  Edwin  Pierson  against  Reford 
and  wife,  as  judgment  creditors  of  Beford,  to  set  aside  a 
post-nuptial  settlement,  made  by  Reford  prior  to  the  con- 
tracting of  the  debt  to  complainant.  Afterwards,  on  the 
19th  of  March,  1861,  George  S.  Corwin,  another  judgment 
creditor  of  Eeford,  filed  a  bill  to  avoid  the  same  settlement. 

After  the  filing  of  the  original  bill  of  Cramer  and  Pierson^ 
and  before  the  filing  of  Corwin 's  bill,  John  F.  Voorhees  re- 
covered a  judgment  against  Beford,  and  not  having  been 
made  a  party  to  Corwin's  bill,  he  afterwards,  on  the  24th  of 
April,  1861,  filed  a  supplemental  bill,  in  the  nature  of  a 
cross-bill,  against  the  complainants  and  defendants  in  the 
two  preceding  suits,  the  object  of  which  was  to  consolidate 
those  suits,  and  to  permit  Voorhees  to  participate  in  them 
and  enforce  the  lien  of  his  judgment  against  the  property  in 
controversy  in  those  suits. 

To  this  bill  of  Voorhees,  the  defendant  Reford  filed  a 
general  demurrer. 

Mr.  McDonald,  in  support  of  the  demurrer. 

The  execution  creditors  of  Reford  all  became  his  creditors 
after  the  title  passed. 

The  bill  must  allege  such  badges  of  fraud  as  would  set 
aside  the  deed  in  equity. 

The  charges  are  not  properly  made.    It  is  not  sufficient 
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to  refer  to  the  charges  in  the  former  bills,  and  affirm  their 
truth. 

There  are  too  many  parties ;  Eeford  and  wife  are  the  only 
proper  defendants. 

Mr.  JPUney,  contra. 

This  is  a  supplemental  bill  in  the  nature  of  a  cross-bill. 
The  object  of  the  bill  is  to  enable  complainant  to  participate 
in  suits  now  pending,  and  to  consolidate  those  suits. 

If  the  former  bills  do  not  disclose  an  equitable  case  we 
have  no  standing. 

Cramer  and  Kerson's  bill  is  specific,  sets  out  good  ground 
of  equity,  and  has  been  answered  and  not  demurred  to. 

When  a  deed  is  found  fraudulent  as  against  any  creditor, 
it  is  so  as  against  all  creditors  who  may  come  before  the 
court.  Story's  Eq.  Jur.,  §  355,  365;  Ede  v.  Knowles,  2 
Young  ^  CoWa  Ch.  172—8 ;  Tovmsmd  v.  Weatacott,  2  Beav. 
.345 ;  Soarff  v.  Soulby,  16  Simons  481 ;  Whittington  v.  Jen- 
nings,  6  Simons  493 ;  Reade  v.  Livingston^  3  Johns.  Ch,  R. 
500 ;  Cook  V.  Johnson^  1  Beasley  51 ;  Weeks  v.  Clarkcy  8 
Paige  160. 

How  is  Voorhees  to  get  in — ^not  by  petition  nor  by  inde- 
pendent bill. 

Two  decrees  to  sell  the  same  property  are  not  to  be  f ^ 
vored  in  equity.     Crane  v.  Brigfuim,  3  Stock.  31. 

Voorhees  is  clearly  entitled  to  have  his  rights  protected. 
His  remedy  is  by  supplemental  bill  in  the  nature  of  a  cross- 
bill. 

A  defendant  cannot  demur  for  the  misjoinder  of  other 
persons  as  codefendants.  Whitbeck  v.  Edgar ,  4  Sandf.  Ch. 
427 y  433 ;  affirmed  in  2  Barb.  Ch.  R.  106. 

A  new  defendant  cannot  be  added  to  a  suit  by  a  petition ; 
it  must  be  by  supplemental  bill.  Foster  v.  DeacoUy  6  Madd. 
59 ;  Wilder  v.  Keen,  3  Faige  164 ;  Sedgwick  v.  Cleaveland, 
7  Paige  290;  WaU  v.  Crawford,  11  Faige  470;  Datyres  v. 
Williams,  1  Simons  5.  This  case  shows  that  if  a  party 
could  be  gpt  in  by  petition  he  is  not  deprived  of  his  remedy 

Vol.  I.  0 
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by  bill.  SUyry'8  Eq.  PI,  %  365,  342,  390—8;  1  DanieU 
Ch.  Pr.  328;  2  Ibid.  1348;  3  Ibid.  1410,  1663—5,  1673, 
1681—3;  3 /Wd.  1745— 7. 

When  a  bill  is  filed  to  set  aside  a  conveyance  of  land  as 
fraudulent,  complainant  must  make  all  judgment  creditors  of 
the  fraudulent  debtor  parties,  because  he  goes  on  the  ground 
that  the  title  is  still  in  the  debtor.  WUHama  and  Biley  v. 
Mitchenor,  3  Stock.  520;  Harrison  v.  Stewartaon,  2  Hare 
284;  1  Daniels'  Ch.  iV.  284;  Ponsonby  v.  Pansonby,  2 
Sage  201 ;  Grace  v.  Terrington,  2  CoUisr  53 ;  Oreen  v.  Ed- 
wards,  9  Beav.  22 ;  Glasbrook  v.  Gilbert,  Ibid.  492 ;  Clark 
V.  Hall,  8  Beav.  395 ;  Young  v.  -Bverc*^,  1  Buss.  ^  M.  426 ; 
Wakeman  v.  Graver,  4  Paiye  32. 

In  filing  supplemental  bill,  it  is  not  necessary  to  repeat  at 
length  all  the  contents  of  the  original  bill.  It  is  enough  to 
refer  to  them,  and  affirm  that  they  are  true.  Repeating  the 
whole  is  mere  supererogation. 

If  the  bill  is  defective  in  that  particular  it  is  amendable. 

Mr,  McDonald,  in  reply,  cited  1  Am.  Lead.  Cos.  1. 

The  Chancellor.  The  original  bill  filed  by  Cramer  and 
Pierson  is  not  a  creditor's  bill,  which  enures  to  the  benefit  of 
all  the  creditors  of  Reford,  nor  is  the  bill  for  the  sole  pur- 
pose of  having  the  conveyance  from  Reford  and  wife  de- 
clared fraudulent  as  against  creditors.  Such  bill  may  enure 
for  the  benefit  not  only  of  all  subsequent  encumbrancers  but 
of  all  other  creditors.     Cook  v.  Johnson,  1  Beasley  51. 

But  the  bill  also  prays,  in  case  the  conveyance  should  not 
be  deemed  fraudulent,  that  the  complainant's  judgment  be 
declared  an  encumbrance  on  the  property  in  the  hands  of  the 
alienee.  Should  this  relief  be  granted,  the  suit  will  enure  to 
the  benefit  of  Cramer  and  Pierson  alone.  The  residue  of  the 
property  would  remain  under  the  control  of  the  alienee. 

All  the  creditors  having  liens  upon  the  property  are  en- 
titled to  be  heard  and  to  have  their  liens  protected,  where 
the  design  of  the  bill  is  to  declare  the  property  subject  to 
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the  lien  of  any  of  the  attaching  or  judgment  creditors. 
WiUiams  v.  Mitchenor,  3  Stock.  520. 

The  complainant's  judgment  was  recovered  after  the  bill 
of  Cramer  and  Pierson  was  filed.  His  claim  must  be  brought 
before  the  court  either  by  original  bill  or  by  supplemental 
bill.  He  is  clearly  entitled  in  equity,  in  one  form  or  the 
other,  to  have  his  rights  protected. 

The  bill  of  Corwin  was  filed  after  Voorhees  had  obtained 
his  judgment.  Voorhees  should  properly  have  been  made  a 
party  to  that  bill,  but  he  cannot  be  deprived  of  his  equitable 
rights  by  the  wilful  or  negligent  omission  of  the  complainant 
in  that  suit. 

No  exception  is  taken  to  the  form  of  the  proceeding.  The 
demurrer  is  solely  for  want  of  equity.  The  defendant  con- 
sents, and  desires  that  the  suits  should  be  united,  or  that  the 
rights  of  the  parties  be  settled  by  one  controversy. 

The  demurrer  is  overruled. 


James  H.  Heater  vs.  John  T.  Van  Auken,  William  T. 
Hockenbery,  and  others. 

J.  T.,  by  his  last  will  and  testament,  gave  and  devised  the  residue  of  his 
estate,  real  and  personal,  to  his  step-danghter,  M.  H.,  during  her  life, 
and  after  her  decease  to  her  children,  to  be  divided  equally  among  them. 
M.  II.,  at  her  death,  left  surviving  her  nine  children,  two  of  whom  were 
illegitimate,  and  five  grandchildren,  children  of  a  deceased  daughter. 

On  a  bill  filed  for  partition  of  the  real  estate  after  the  death  of  M.  H.  it 

That  by  the  terms  of  the  residuary  devise,  standing  alone,  it  is  clear  that 
the  illegitimate  children  of  M.  H.  can  take  no  interest. 

Under  a  devise  or  bequest  to  "children,"  as  a  class,  natural  children  are 
not  included,  unless  the  testator's  intention  to  include  them  is  manifest, 
either  by  express  designation  or  necessary  implication. 

Illegitimate  children  may  take  under  the  general  description  of  children, 
but  it  must  appear  unequivocally,  from  other  parts  of  the  will,  that  such 
was  the  testator's  intention. 

The  natural  and  legal  import  of  the  term  children  is  legitimate  children ; 
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to  oyereome  thie  preeomption,  and  to  extend  or  alter  the  legal  import  of 
the  term,  the  testator's  intention  must  be  manifest 

The  fact  that  the  will  made  other  provision  for  the  illegitimate  children, 
in  which  they  are  described  as  sons  of  M.  H.,  woald  have  raised  a  strong 
presumption  that  the  testator  intended  to  inclnde  them  under  the  general 
description  of  children,  if  M.  H.,  at  the  time  of  making  the  will  had  been 
unmarried  and  without  legitimate  children,  otherwise  when  at  the  date  of 
the  will  she  had  lawful  children  who  fully  answered  the  description  given 
to  them  in  the  will.  In  such  case  the  mere  fact  that  the  testator  has 
recognised  the  ill^itimate  offspring  as  a  son  or  child  will  not  entitle 
him  to  take  under  a  devise  to  children. 

In  this  case  the  other  provision  made  by  testator  for  the  illegitimate  chil- 
dren, so  far  from  raising  a  necessary  implication  that  the  testator  in- 

~  tended  by  the  term  children  to  include  illegitimate  children,  affords  a 
strong  presumption  of  a  contrary  intention. 

Extraneous  evidence  that  the  illegitimate  children  resided  in  and  formed 
members  of  testator's  family  is  competent  to  show  that  they  were  recog- 
nised as  the  reputed  children  of  M.  H.,  but  not  to  affect  the  construction 
of  the  will.    The  implication  must  appear  on  the  face  of  the  will  itself. 

The  five  grandchildren  of  M.  H.  were  the  children  of  H.  C,  who  was  born 
after  the  death  of  testator,  and  died  prior  to  the  death  of  her  mother. 
Jlcld  that  these  grandchildren  are  entitled  to  a  share  of  the  eetate. 

When  an  estate  for  life  is  carved  out  of  the  fee  with  a  gift  over  to  the 
children  of  the  person  taking  the  life  estate,  such  gift  will  embrace  not 
only  the  objects  living  at  the  death  of  testator,  but  all  such  as  may  sub- 
sequently come  into  existence  during  the  life  of  the  tenant  for  life.  The 
children,  if  any  are  living  at  the  death  of  the  testator,  take  an  immedi- 

'  ate  vested  interest,  subject  to  be  divested  pro  tajUo  upon  the  birth  of  other 
children ;  and  upon  the  death  of  any  of  the  children  during  the  life  of 
the  tenant  for  life  their  shares  descend  to  their  heirs-at-law. 

This  was  a  bill  for  partition,  filed  May  lOth,  1860,  by 
James  H.  Heater  against  John  T.  Van  Auken,  William  T. 
Hockenbery,  Thompson  Heater,  and  others,  to  obtain  a  par- 
tition of  real  estate  devised  by  John  Timbs  to  his  step- 
daughter, Mary  Heater,  during  her  life,  and  after  her  death 
to  her  children. 

The  bill  alleged  that  Mary  Heater  had  eight  legitimate 
ichildren,  one  of  whom,  Hannah,  intermarried  with  one  Cas- 
terline,  and  died  in  the  lifetime  of  her  mother,  leaving  chil- 
dren, and  two  illegitimate  children,  viz.  the  defendants,  John 
T.  Van  Auken  and  William  T.  Hockenbery,  who,  by  reason 
of  their  illegitimacy,  were  not  entitled  to  any  share  of  the 
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property.  The  complainant  claimed  that  the  land  should  be 
divided  among  the  seven  legitimate  children  and  the  children 
of  Hannah  Casterline. 

The  defendants,  John  T.  Van  Auken  and  William  T. 
Hockenbery,  by  their  answer  admitted  the  fact,  but  claimed 
that  they  were  each  entitled  to  a  share  in  the  land  notwith- 
standing their  illegitimacy. 

They  also  claimed  that  the  children  of  Hannah  Casterline, 
not  being  children  of  Mary  Heater,  could  take  no  share  of 
the  land. 

The  case  was  submitted  on  written  briefs  by  Mr.  McCar* 
ter,  for  the  legitimate  children,  and  Mr.  D.  Thompson,  for  Van 
Auken  and  Hockenbery, 

McOarter. 

The  main  question  is,  whether  under  a  devise  to  Mary 
Heater's  ckUdren,  her  illegitimate  sons  can  take  any  share 
in  the  land. 

At  the  time  of  the  making  of  the  will  she  had  two  legiti- 
mate sons,  via.  Thompson  and  Benjamin  Heater. 

The  rule  is  well  settled,  that  when  a  devise  or  bequest  is 
made  to  children,  as  a  class,  none  but  legitimate  children  can 
take,  if  there  are  any  such  to  answer  the  bequest,  unless  the 
testator  by  clear  implication,  to  be  derived  from  the  will 
itself,  intends  to  include  illegitimate  children  also.  2  Jar- 
7nan  on  WUla  93,  129,  and  Sequel ;  Cartwrigkt  v.  Vaudrey, 
5  Fe*.  520 ;  Gordon  v.  Heyer,  2  Paige  11 ;  Collins  v.  Hoxie, 
9  Paige  81 ;  Swaim  v.  Kennerly,  1  Vea.  and  Bea.  469 ; 
Wilkinson  v.  Adam,  Ibid.  422;  2  WiUiame  on  ExWa  943; 
Fra2er  v.  Pigott,  1  Younge  354;  1  Boper  on  Leg.  79; 
Ward  on  Leg,  69,  18  Law.  Lib.  36 ;  Godfrey  v.  Davis,  6 
Ves.  43,  47. 

But  it  is  claimed  in  this  case  that  these  two  illegitimate 
children  are  recognised  and  described  in  the  will  as  the  somi 
of  Mary  Heater,  and  are  therefore  intended  by  testator  to 
be  included  among  her  children. 

0* 
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If  that  clause  of  the  will  stood  alone  nnqaalified  by  the 
other  provisions,  it  would  not  be  sufficient  to  bring  these 
illegitimate  sons  within  the  description  of  children.  BagUy 
y.  MoUard,  1  Svm.  and  Mylne  581 ;  Dover  v.  Alexander,  2 
Hare  276 ;  Shearman  v.  Angel,  1  Bail.  JSq.  361 ;  NoU  to  2 
Jar.  129. 

In  the  present  case,  however,  it  is  manifest  that  the  testa- 
tor did  not  intend  to  include  the  illegitimate  children  in  the 
same  class  with  the  others. 

The  necessary  implication  is  defined  in  the  case  of  WiUcin' 
son  V.  Adam,  cited  above,  to  be  "  so  strong  a  probability  of 
intention  that  an  intention  contrary  to  that  which  is  imputed 
to  the  testator  cannot  be  supposed." 

No  such  probability  appears  here ;  on  the  contrary,  the 
strong  probability  is  the  other  way. 

The  testator  makes  special  provision  for  these,  two  illegiti- 
mate sons  by  a  legacy  of  $160  to  one,  and  $100  to  the  other. 
If  they  also,  share  with  the  other  children  in  the  residue 
they  get  a  greater  portion  than  the  legitimate  children.  It 
is  by  no  means  probable  that  the  testator  would  have  in- 
tended such  a  result  in  favor  of  bastard  children  who  were 
none  of  his  blood. 

He  describes  these  two  sons  in  his  will,  each  one  by  his 
name,  while  he  calls  the  others  children  without  specifying 
their  names,  as  if  he  understood  that  unless  he  did  resort  to 
some  deeignatio  pereonarum  they  could  not  take  under  the 
general  description  of  children. 

The  children  of  Hannah  Casterline  are  entitled  to  the 
same  share  their  mother  would  have  taken  had  she  survived 
her  mother.     Nix.  Dig.  196,  §  10. 

Mr.  Thompeon. 

Did  the  testator,  in  the  residuary  devise  in  his  will,  intend 
to  include  the  two  illegitimate  sons  of  Mary  Heater  in  the 
description  of  her  children  ? 

The  rule  which  Chancellor  Kent  seems  to  have  derived 
from  the  English  authorities  is  thus  stated : 
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In  respect  to  wills,  jyrima  facie  illegitimate  children  do 
not  take  under  the  description  of  children,  and  there  most 
be  evidence,  to  be  collected  from  the  will  itself  or  extrinsi- 
cally,  to  show  afiBrmatively  that  the  testator  intended  that 
his  illegitimate  children  should  take,  or  they  will  not  be  in- 
cluded,   4  Kent's  Com.  414,  7u>te  e,  7th  ed. 

Apply  this  rule  to  the  will  of  the  testator,  John  Timbs. 

The  will  itself  shows  that  the  testator  intended  to  include 
these  two  sons  of  Mary  Heater  in  the  description  of  children. 
In  a  bequest  of  a  special  legacy  to  each  of  them,  he  recog- 
nises them  as  the  sons  of  Mary  Heater.  Having  once  re- 
cognised them  as  children  of  Mary  Heater  by  the  designa- 
tion of  sons,  had  he  intended  to  exclude  them  from  the  benefit 
of  the  residuary  devise  he  would  have  said  so  in  express 
terms,  or  by  confining  that  clause  to  the  Heater  children,  of 
whom  two  were  born  at  the  date  of  the  will. 

The  decisions  of  the  courts  of  the  different  states  in  re- 
gard to  this  class  of  persons  has  upon  the  whole  been  more 
liberal  than  the  English  authorities.  In  one  state  it  has 
been  decided  that  illegitimates  are  to  be  deemed  children 
within  the  purview  of  the  statutes  of  distribution,  and  con- 
sequently that  they  can  take  their  share  of  the  mother's 
real  and  personal  estate  equally,  as  if  they  were  legitimate. 
Heath  v.  White,  5  Conn.  228. 

The  statutes  of  many  of  the  states,  in  accordance  with 
the  prevailing  liberality  of  feeling  towards  this  class  of  un- 
fortunate persons,  have  introduced  changes  in  their  favor,  so 
that  they  can  inherit  from  their  mothers. 

In  regard  to  the  Casterline  children,  the  rule  is  well  set- 
tled, that  only  those  who  answer  the  description  of  children 
at  the  time  the  estate  vests  can  take.  The  statute  referred 
to  by  counsel  of  complainant  {Nix.  Dig.  196,  §  10,)  does 
no  apply  to  this  case. 

The  Chancellor.  John  Timbs,  by  his  last  will  and  testa- 
ment, bearing  date  on  the  9th  day  of  January,  1821,  gave  and 
devised  the  residue  of  his  estate,  real  and  personal,  to  his 
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step-daughter,  Mary  Heater,  during  her  life,  and  after  her 
decease  to  her  children,  to  be  divided  equally  among  them. 
Mary  Heater  died  in  February,  1860.  The  bill  in  this  cause 
is  filed  by  one  of  her  children,  for  the  partition  of  the  real 
estate  thus  devised  between  the  children  and  grandchildren 
of  the  said  Mary  Heater,  in  proportion  to  their  respective 
shares  and  interests  therein^  according  to  the  terms  and  pro- 
visions of  the  will  of  the  said  John  Timbs. 

Two  questions  are  raised  by  the  pleadings  upon  the  effect 
of  the  devise  to  the  children  of  Mary  Heater,  thz  : 

1.  Are  her  illegitimate  children  entitled  to  a  share  of  the 
estate? 

2.  Are  her  grandchildren  entitled  to  the  share  of  their 
deceased  parent? 

At  the  time  of  the  devise  and  at  the  death  of  the  testator 
Mary  Heater  had  two  illegitimate  children  born  before  her 
marriage  with  James  Heater,  and  two  legitimate  children 
born  after  her  marraige.  After  the  death  of  the  testator  she 
had  six  other  children  bom  in  lawful  wedlock,  one  of  whom, 
Sarah  Casterline,  died  in  the  lifetime  of  her  mother,  leaving 
issue  five  children.  Mary  Heater,  at  her  death,  left  surviving 
ing  her  nine  children,  two  of  whom  were  illegitimate,  and 
five  grandchildren,  the  children  of  a  deceased  daughter. 

By  the  terms  of  the  residuary  devise,  standing  alone,  it  is 
clear  that  the  illegitimate  children  of  Mary  Heater  can  take 
no  interest. 

Under  a  devise  or  bequest  to  "children,"  as  a  class,  natu- 
ral children  are  not  included,  unless  the  testator's  intention 
to  include  them  is  manifest,  either  by  express  designation  or 
necessary  implicaticm.  1  Roper  on  Leg,  85 ;  2  Jarman  on 
WilU  129;  2  WilHams,  on  JExecutors  943. 

All  the  cases  cited  in  support  of  the  claim  of  the  illegiti- 
mate children  will  be  found  to  fall  within  this  principle. 
Illegitimate  children  may  take  under  the  general  description 
of  children ;  but  it  must  appear  unequivocally,  from  other 
parts  of  the  will,  that  such  was  the  testator's  intention.  The 
natural  and  legal  import  of  the  term  children  is  legitimate 
children.    To  overcome  this  presumption,  and  to  extend  or 
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alter  the  legal  import  of  the  term^  the  testator's  intention 
must  be  manifest. 

The  residuary  clause  of  the  will  in  question,  under  which 
the  children  of  Mary  Heater  claim  title,  contains  no  express 
designation,  by  name  or  otherwise,  of  her  illegitimate  children. 
The  testator's  intention  to  include  them  in  that  devise,  if  it 
exist,  must  appear  by  necessary  implication  from  other  parts 
of  the  will.     Does  it  so  appear  ? 

The  testator,  after  giving  to  his  wife  the  sole  use  of  all 
his  real  estate  during  her  life,  so  far  as  necessary  for  her 
comfortable  support,  gives,  in  the  first  place,  to  his  wife's 
daughter,  Mary  Heater  and  her  "children,"  all  the  residue 
of  the  profits  of  the  real  estate.  He  then  declares  it  to  be 
his  will  that  his  wife  and  her  daughter  and  daughter's 
"children"  aforesaid  shall  have  the  management,  use,  and 
profits  of  all  his  goods  and  chattels  during  the  life  of  his 
¥rife.  By  the  residuary  clause,  the  testator,  after  the  de- 
cease of  his  wife,  gives  all  the  residue  of  his  estate,  both 
real  and  personal,  to  the  said  Mary  Heater  during  her  life, 
and  after  her  decease  to  her  "children,"  to  be  divided 
equally  among  them.  These  are  the  only  provisions  in  the  will 
in  £avor  of  the  children  of  Mary  Heater,  as  a  class,  by  the 
designation  of  "  children."  None  of  them  contain  the  least 
intimation,  on  the  part  of  the  testator,  of  an  intention  to 
enlarge  the  legal  import  of  the  term  "children"  used  in  the 
will,  much  less  any  necessary  implication  of  such  intention. 
If  these  clauses  stood  alone  there  would  be  no  room  for  ques- 
tion. But  the  will  contains  other  provisions  in  favor  of  the 
illegitimate  children  of  Mary  Heater,  which  are  relied  upon 
aa  furnishing  evidence  of  an  intention  on  the  part  of  the  tes- 
tator to  include  them  in  the  general  designation  of  "children." 

After  making  the  provisions  already  referred  to,  and  giv- 
ing the  use  of  all  the  moneys  due  him  to  his  wife  during  her 
life,  the  testator,  after  the  death  of  his  wife,  gives  to  Mary 
Heater's  son  John  one  hundred  and  fifty  dollars,  to  be  paid 
to  him  when  he  shall  arrive  at  full  age,  and  to  the  said 
Mary's  second  8on,  William,  one  hundred  dollars,  to  be  paid 
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to  him  when  he  shall  arrive  at  fall  age ;  and  he  farther  or- 
ders and  directs,  that  if  his  wife  should  die  before  the  said 
John  and  William  should  arrive  at  the  age  of  twenty-one, 
they  shall  have  the  interest  of  the  moneys  due  the  testator 
to  assist  them  in  obtaining  education  until  they  arrive  at  full 
age. 

These  clauses  show  that  John  and  William  were  the  repu- 
ted sons  of  Mary  Heater,  and  that  the  testator  recognised 
them  as  such ;  and  if  Mary  Heater  had  then  been  unmar- 
ried, and  had  no  legitimate  children,  they  would  have  raised 
a  strong  presumption  that  the  testator  intended  to  include 
them  under  the  general  designation  of  children.  But  at  the 
date  of  the  will  Mary  Heater  was  a  married  woman  and  had 
lawful  children,  who  fully  answered  the  designation  given  to 
the  intended  objects  of  the  testator's  bounty.  In  such  case 
the  mere  fact  that  the  testator  has  recognised  the  illegiti- 
mate offspring  as  a  son  or  child  will  not  entitle  him  to  take 
under  a  devise  to  children.  Bagley  v.  MoUard^  1  Ruaa.  4" 
M.  581 ;  Fraaer  v.  Pigott,  1  Yownge  354. 

But  the  provisions  of  this  will,  so  far  from  raising  a  neces- 
sary implication  that  the  testator  intended  by  the  terra  chil- 
dren to  include  the  illegitimate  children  of  Mary  Heater, 
afford  a  strong  presumption  of  a  directly  contrary  intention. 
The  testator,  by  the  several  clauses  of  his  will,  made  provi- 
sion for  the  "children"  of  Mary  Heater  as  a  class.  These 
provisions,  by  their  terms,  clearly  operate  in  favor  of  her 
legitimate  children  only.  He  then  makes  special  provision 
for  her  two  illegitimate  sons  by  name.  He  gives  to  each  a 
legacy  payable  at  twenty-one,  and  in  the  event  of  the  death 
of  his  widow  before  that  time,  makes  provision  for  their  edu- 
cation. He  makes  no  special  provision  whatever  for  either 
of  her  legitimate  children,  who  were  younger,  and  as  it 
would  seem,  in  a  situation  more  to  require  this  peculiar  pro- 
vision for  their  protection.  This  marked  distinction  between 
the  two  classes  of  children  indicates  a  discrimination  in  the 
testator's  mind  between  them,  and  an  intention  not  to  include 
the  illegitimate  sons  under  the  general  provisions  in  favor  of 
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the  children.  It  cannot  be  presumed  that  the  testator  in- 
tended to  make  the  illegitimate  rather  than  the  legitimate 
children  of  Mary  Heater  the  favorite  objects  of  his  bounty, 
which  must  be  the  result  if  they  share  the  benefits  of  the 
residuary  devise. 

An  attempt  is  made  to  sustain  the  construction  in  favor  of 
the  illegitmate  children  by  extraneous  evidence  that  the 
children  resided  in  and  formed  members  of  the  testator's 
family.  The  evidence  is  competent  for  the  purpose  of  show- 
ing that  they  were  recognised  as  the  reputed  children  of 
Mary  Heater,  but  not  to  aflfect  the  construction  of  the  will. 
The  implication  must  appear  upon  the  face  of  the  will  itself, 
Wilkinson  v.  Adam,  1  Ves.  and  £.  462;  12  Price  601; 
Swaim  v.  Kennerly,  1  Ves,  and  B.  469;  Gardner  v. 
Heyer,  2  Paige  11 ;  CoUina  v.  Hoxkj  9  Paige  81 ;  4  Kent's 
(hm.  414,  7U)tee;  2  WiU.  on  ExWs  943. 

The  cases  show  that  extrinsic  evidence,  to  aflfect  the  con- 
struction, is  admissible  only  when  there  are  no  legitimate 
children  in  existence  at  the  time  of  making  the  will  to  satisfy 
the  terms  of  the  bequest. 

But  admitting  the  competency  of  the  evidence,  it  is  insuf- 
ficent  to  alter  the  legal  import  of  the  terms  of  the  will. 
Their  utmost  eflPect  is  to  aflFord  ground  for  a  plausible  con- 
jecture, not  to  create  a  clear  conviction  of  a  diflferent  intent 
in  the  mind  of  the  testator. 

II.  The  second  question  raised  by  the  pleadings  admits  of 
no  doubt.  Hannah  Casterline,  one  of  the  daughters  of  Mary 
Heater,  was  born  after  the  death  of  the  testator,  and  died 
prior  to  the  death  of  her  mother,  leaving  issue.  Where  an 
estate  for  life  is  carved  out  of  the  fee  with  a  gift  over  to  the 
children  of  the  person  taking  the  life  estate,  such  gift  will 
embrace  not  only  the  objects  living  at  the  death  of  the  testa- 
tor, but  all  such  as  may  subsequently  come  into  existence 
during  the  life  of  the  tenant  for  life.  The  children,  if  any 
are  living  at  the  death  of  the  testator,  take  an  immediate 
vested  interest,  subject  to  be  divested  'pro  tanto  upon  the 
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birth  of  other  children;  and  upon  the  death  of  any  of  the 
children  during  the  life  of  the  tenant  for  life,  their  shares 
descend  to  their  heirs-at-law.    2  Jarman  75. 

The  estate  must  be  divided  into  eight  equal  shares,  the 
seven  surviving  children  of  Mary  Heater  being  each  entitled 
to  one  share,  and  the  children  of  Hannah  Casterline,  the  de- 
ceased daughter,  to  the  remaining  share. 


Ebenezer  B.  Woodruff  vs.  Elisha  Depue,  Jacob  Morris, 
and  others. 

On  ft  bill  filed  to  foreclose  a  mortgage,  given  by  the  defendant,  £.  B.,  to 
one  R.,  to  secure  the  payment  of  part  of  the  purchase  money  of  land 
conveyed  to  E.  D.  by  R.  by  deed  with  covenants  of  general  warranty 
and  against  encumbrances,  it  appeared  that  there  was  a  subsisting  mort- 
gage on  the  premises  at  the  time  of  the  conveyance  which  the  vendor 
had  failed  to  discharge,  although  there  was  a  distinct  understanding  that 
the  amount  of  the  encumbrance  should  be  paid  by  the  vendor  out  of  the 
first  payment  made  by  the  mortgagor  or  deducted  from  the  mortgage  debt. 

The  complainant  holds  the  mortgage  by  assignment  from  R.,  made  while 
the  defendant,  £.  D.,  continued  to  own  the  mortgaged  premises,  which 
have  been  since  conveyed  by  deed,  with  covenants  of  warranty,  to  M., 
one  of  the  defendants,  who  claims  that  the  amount  of  the  subsisting  en* 
cumbrance,  which  is  still  unpaid,  should  be  deducted  from  complainant's 
mortgage,  it  was  held — 

That  M.,  the  owner  of  the  equity  of  redemption,  is  entitled  to  the  protec- 
tion claimed  by  him,  and  that  the  decree  of  the  court  will  be  for  the 
balance  due  on  the  complainant's  mortgage,  after  deducting  the  amount 
of  the  subsisting  encumbrance. 

The  general  rule  is,  that  the  assignee  of  a  mortgage  takes  it  subject  to  all 
defences  which  exist  against  it  in  the  hands  of  the  mortgagee,  bat  not  to 
a  latent  equity  residing  in  a  third  person  against  the  mortgagee. 

The  case  of  Shannon  v.  MaraelU  (Saxton  413)  cited,  and  its  authority 
recognised. 

The  original  mortgagee,  R.,  is  not  a  necessary  party  to  this  suit,  because 
although  the  assignment  from  him  to  the  complainant  shows  that  the 
mortgage  was  originally  assigned  as  a  collateral  security  for  certain  pur- 
poses, and  the  balance,  if  any,  was  to  be  paid  to  R.,  yet  it  does  not  ap- 
pear that  there  was  any  surplus  after  the  immediate  object  of  the  assign- 
ment had  been  accomplished.  It  cannot  be  assumed,  on  the  pleadings 
and  evidence  in  the  case,  that  R.  has  any  interest  in  the  mortg^e  debt. 


Digitized  by 


Google 


OCTOBER  TERM,  1861.  169 

Woodruff  V.  Depae  and  Morris. 

If  there  Appears  to  be  such  a  sarplos,  and  the  complainant  desires  that  B. 
shoald  be  concluded  by  the  decree,  he  should  be  made  a  party.  On  a 
bill  for  foreclosure,  all  the  persons  interested  in  the  mortgage  money 
should  be  before  the  court.  AH  the  beneficiaries  should  be  made  parties 
ss  well  as  the  trustee. 

It  is  not  competent  for  the  complainant,  who  has  omitted  to  make  E.  a 
party,  to  present  that  fact  as  an  objection  to  the  equitable  protection 
ssked  for  by  the  defendant,  M. 

Complainant  is  entitled  to  interest  on  his  debt  and  to  his  costs  of  fore- 
closure, although  it  appears  that  before  the  bill  was  filed  the  defendant, 
M.,  offered  to  pay  him  the  amount  to  which,  by  the  decree  of  the  court, 
he  is  entitled,  such  offer  not  amounting  to  a  kgal  tender;  and  it  also  ap- 
pearing that  the  complainant,  in  declining  to  receive  the  amount  offered, 
acted  in  good  faith  under  the  advice  of  counsel.  He  had  no  right  to 
adjust  the  equities  between  the  parties  in  interest,  nor  was  he  bound  to 
take  the  hazard  of  so  doing,  but  was  entitled  to  ask  a  decree  of  the  court 
to  settle  the  conflicting  claims  and  protect  his  own  rights.  Unless  there 
be  a  legal  tender  of  the  sum  due  interest  does  not  stop. 


The  pleadings  and  evidence  in  this  case  establish  the  fol- 
lowing facts :  On  the  15th  of  January,  1849,  Joshua  Depue 
executed  to  Richard  A.  Ryerson  a  bond  and  mortgage  to  se- 
cure $4000,  a  part  of  the  purchase  money  for  the  mortgaged 
premises,  which  were  conveyed  on  the  same  day  by  Ryerson 
to  Depue,  by  a  deed  with  full  covenants  of  warranty  and 
against  encumbrances.  At  the  time  of  the  conveyance  the 
premises  were  encumbered  by  a  mortgage  for  $700,  which 
had  been  previously  given  by  Ryerson  to  Elizabeth  (or  Betty) 
Brooks  and  others. 

At  the  time  of  the  conveyance  it  was  verbally  agreed  be- 
tween Ryerson  and  Depue  that  the  mortgage  to  Mrs.  Brooks 
should  be  paid  by  Ryerson,  and  that  no  part  of  it  should 
come  upon  Depue  or  his  land. 

Ryerson,  being  unprepared  to  pay  the  Brooks  mortgage 
immediately,  and  asking  further  time,  Depue  insisted  upon 
taking  a  written  stipulation  from  Ryerson,  with  security, 
which  would  bind  him  to  pay  the  mortgage  and  make  Depue 
safe  if  he  failed  to  do  so. 

Depue  was  assured  by  the  scrivener  who  drew  the  papers, 
who  was  also  a  counsellor  at  law,  that  no  such  writing  was 
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necessary ;  that  he  held  his  security  in  his  own  hands,  and 
could  protect  himself  from  loss  by  withholding  payment  on 
his  bond  and  mortgage,  to  which  statement  Ryerson  assented ; 
and  stated  further,  that  he  would  apply  the  first  money  paid 
on  Depue's  mortgage  to  the  satisfaction  of  the  Brooks  mort- 
gage— ^upon  which  Depue  no  longer  insisted  upon  any  further 
agreement  or  security. 

Depue  paid  Ryerson  $1000  on  the  mortgage,  and  Ryerson 
afterwards  assigned  the  mortgage  to  the  complainant.  Sub- 
sequently Depue  conveyed  the  mortgaged  premises  to  Wil- 
liam H.  Bell,  and  he  conveyed  the  same  premises  ^to  Jacob 
Morris,  one  of  the  defendants ;  and  at  each  conveyance  the 
arrangement  was  handed  down,  and  the  land  was  dealt  with 
as  if  Ryerson 's  agreement  to  pay  the  Brooks  mortgage  was 
to  be  carried  out  in  good  faith.  '  After  complainant  became 
the  holder  of  the  mortgage  he  also  agreed  with  Depue  to 
credit  on  it  the  amount  of  the  Brooks  mortgage. 

After  Morris  became  the  owner  of  the  mortgaged  premi- 
ses he  called  on  complainant,  or  communicated  with  him 
with  a  view  to  a  settlement  of  the  mortgage,  and  was  referred 
by  complainant  to  his  counsel,  E.  W.  Whelpley,  esq.  Sub- 
sequently Morris  called  on  Mr.  Whelpley,  and  offered  to  pay 
him  the  amount  remaining  due  on  complainant's  mortgage 
if  he  would  deduct  the  amount  of  the  Brooks  mortgage, 
which  Mr.  Whelpley  refused  to  do,  alleging,  as  a  reason,  that 
the  bond  and  mortgage  had  been  assigned  to  complainant  by 
Ryerson,  with  other  securities,  as  collateral  security  for  ad- 
vances made  to  him  by  complainant,  and  that  the  surplus,  if 
any  arose,  had  been  fui'ther  assigned  to  one  William  Space ; 
and  that  complainant  could  not  consent  to  accept  less  than 
the  amount  appearing  to  be  due  on  his  bond  and  mortgage 
without  involving  himself  in  difficulty  with  Ryerson  or  Space. 
Morris  refused  to  pay  the  whole  amount,  and  thereupon 
Woodruff,  the  complainant,  filed  his  bill  to  foreclose  his 
mortgage,  claiming  the  whole  amount  (except  the  $1000) 
which  had  been  paid,  and  admitting  the  priority  of  the  Brooks 
mortgage. 
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Mrs.  Brooks  filed  an  answer,  setting  tip  lier  mortgage  and 
asserting  her  priority. 

Jacob  Morris  answered  the  bill,  setting  up  the  facts  above 
stated,  and  claiming — 

First  That  he  was  entitled  to  have  the  amount  due  on  the 
Brooks  mortgage  deducted  from  the  amount  of  the  com- 
plainant s  mortgage,  and  that  a  decree  should  pass  against 
him  only  for  the  balance. 

Second,  That  having  always  been  willing,  and  having 
offered  to  pay  such  balance  before  the  bill  was  filed,  he  should 
not  be  charged  with  costs  of  the  complainant,  but  should  re- 
cover costs  against  the  complainant. 

Mr.  McOarter,  for  Morris — 

On  the  first  point,  cited  Stvannon  v.  Marselia  et  aZ,,  Saxton 
413 ;  Van  Hiper  v.  WiUiams  et  al.,  1  Oreen's  Ch.  407 ;  Ad- 
ministraior  of  Glenn  v.  Whipple  et  al.,  1  Beaaley  51. 

It  is  no  answer  to  defendant's  claim  for  deduction  that 
Byerson  has  not  been  made  a  party  to  the  suit. 

Complainant  was  fully  advised  of  Morris'  defence  before  he 
filed  his  bill.  It  is  his  neglect  that  Byerson  is  not  made  a 
party,  and  he  cannot  on  that  account  deprive  Morris  of  his 
defence. 

As  to  the  question  of  costs — 

If  the  court  shall  decide  that  defendant,  Morris,  is  entitled 
to  the  deduction  claimed  by  his  answer,  then  it  will  be  proper 
to  refuse  complainant  his  costs,  and  to  allow  costs  in  favor  of 
the  defendant  against  him. 

By  the  statute,  costs  are  in  the  discretion  of  the  Chancellor. 

The  cases  which  illustrate  in  what  manner  that  discretion 
ought  to  be  exercised  are  numerous.  The  following  principles 
nuty  be  deduced  from  some  of  them. 

Costs  are  not  given  against  a  defendant  who  has  offered 
terms  which  woiQd  have  rendered  a  suit  unnecessary.  If  a 
plaintiff  proceeds  with  a  cause  after  he  has  received  a  com- 
plete offer  of  all  that  he  is  entitled  to,  the  court  will  punish 
the  unnecessary  litigation  by  refusing  him  the  whole  costs  of 
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the  suit,  as  well  those  incurred  after  a  tender  as  before.    3 
Daniels  1532-3. 

See,  also,  the  same  authority,  pages  1530  and  1534,  for 
cases  in  which  a  mortgagee  has  been  decreed  to  pay  costs. 

Where  a  mortgagee  sets  up  an  unconscientious  defence  to 
a  bill  to  redeem,  he  is  not  only  refused  costs,  but  must  pay 
costs  to  the  other  party.     Slee  v.  Manhattan  Co,,  1  Paige  48. 

So  if  he  improperly  resists  the  claim  of  plaintiff  to  redeem. 
Vroom  V.  DitTruxrs,  4  Paige  527 ;  Brockway  v.  WdU,  1  Paige 
617 ;  Union  Ins.  Co.  v.  Van  Renssdaer  and  others,  4  Paige 
85 ;  Van  Buren  v.  Olmsted^  5  Paige  9 ;  Saunders  v.  Frostj 
6  Pick,  271,  opinion  of  Wilde,  J. ;  Bake  v.  Wired,  1  Vesey 
sen.  160 ;  Beames  on  Costs  in  Equity  45  (22  Law  Lib.),  and 
the  notes  and  cases  there  cited. 

When  the  main  controversy  in  a  bill  is  decided  against  the 
complainant,  although  he  succeeds  in  obtaining  a  decree,  the 
defendant  will  be  entitled  to  his  costs  up  to  the  time  of  the 
decision  of  the  main  controversy.     McCdnnell  v.  McConneU, 

11  Vemumt  290 ;  v.  Tregothick,  2  Ves.  ^  Beam  181 ; 

WHliams  V.  Lovell,  4  Ves.  jun.  389. 

The  same  principles  have  been  recognised  in  this  court. 
SiU  v.  White  et  al.,  Saxton  435. 

Assuming  that  the  decree  of  the  court  will  be  in  favor  of 
the  deduction  claimed  by  Morris,  he  is  the  prevailing  party 
in  the  only  matter  in  controversy. 

Had  Woodruff  taken  what  was  offered,  and  which  was  all 
he  was  entitled  to  or  can  recover,  this  suit  would  have  been 
unnecessary. 

The  foreclosure  of  the  mortgage  was  not  necessary  to  en- 
force any  right  against  Morris. 

If  the  dealings  between  Ryerson,  Woodruff,  and  Space  re- 
quired a  foreclosure  of  the  mortgage,  and  a  decree  of  the 
court  to  protect  complainant  against  the  claims  of  Byerson 
and  Space,  Mr.  Morris  ought  not  to  bear  any  of  the  costs  in 
such  a  suit. 

It  is  unreasonable  in  complainant  to  require  Morris  to 
establish  his  defence  in  such  a  manner  as  to  bind  Byerson 
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and  Space  before  he  was  willing  to  grant  him  the  relief  to 
which  he  waa  clearly  entitled. 

Besides  complainant  has  not  made  Ryerson  or  Space  par- 
ties, and  has  not  filed  his  bill  so  as  to  bind  them.  He  did  not 
come  into  court  to  settle  any  controversy  in  which  they  were 
interested,  but  claimed  the  whole  amount  of  Morris  without 
any  regard  to  Ryerson  or  Space. 

Mr.  Vanatta,  for  complainant. 

The  defendant,  Morris,  claims  to  have  the  amount  of  the 
Brooks  mortgage  deducted  from  the  amount  of  complainant's 
mortgage. 

The  evidence  and  Morris'  answer  on  this  point  amount  to 
this,  that  Depue  agreed  to  rely  upon  the  covenants  in  his 
deed  from  Ryerson  to  protect  him  from  the  payment  of  the 
Brooks  mortgage. 

Neither  Depue  or  his  assigns  have  ever  paid  the  Brooks 
mortgage,  nor  have  they,  or  any  of  them,  been  evicted  by 
it.  The  question  then  is,  can  Morris,  as  assignee  of  Depue, 
recoup  the  Brooks  mortgage  from  the  mortgage  given  by 
Depue  to  Ryerson  for  the  purchase  money  ? 

Depue  or  his  assigns,  not  having  paid  off  the  Brooks  mort- 
gage, he  or  they,  in  an  action  at  law  for  breach  of  the  cove- 
nant against  encumbrances,  could  only  recover  nominal 
damages.    JRawle  on  Covenants  for  Title  170,  171,  173. 

Here,  as  the  encumbrance  was  known  when  the  deed  was 
taken,  and  the  covenants  in  the  deed  were  taken  as  the  guard 
against  the  encumbrance,  the  defendant  can  only  detain  so 
much  as  he  could  now  recover  in  damages  in  an  action  on 
this  covenant.     Ibid.  726,  729. 

There  is  no  proof  of  Ryerson's  insolvency — that  is  another 
objection  to  the  recoupement.     Ibid.  685 — 8. 

Another  objection  to  the  recoupement  is,  that  Ryerson  is 
not  before  the  court.  Bawle  690 ;  Coster  v.  Monroe  Manxc- 
facturing  Co.,  1  QreerCs  Ch.  475,  477. 

The  weight  of  authorities,  as  cited  and  commented  upon  in 
Mr.  Rawle's  chapter  on  right  to  detain  purchase  money, 
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pages  604  to  732,  is  less  favorable  to  the  defendant's  claim  of 
recoupement  than  some  cases  in  this  state.  See  Shannon  v. 
Maradis,  Saxton  413 ;  Van  Riper  v.  TTtfftam^,  1  Greta's  Ch. 
407 ;  Van  Wagoner  v.  Melhoen,  Ibid.  412 ;  Jacques  v.  JEsler, 
3  Ibid.  462. 

The  case  of  Van  Houten  v.  McOarty,  3  Oreen'e  Ch.  141, 
is  not  so  strong  as  the  preceding  cases. 

Another  point  made  for  the  defendant,  Morris,  is,  that  be- 
cause he  oflfered  to  pay  the  amount  due  before  bill  filed,  the 
complainant  ought  not  to  recover  costs  nor  interest  since 
April,  1858. 

This  offer  to  pay  is  not  pleaded  as  a  tender.  It  was  only 
a  conditional  proposition  to  pay ;  he  offered  no  money.  As 
ha  made  no  tender,  interest  cannot  stop.  2  Greenl.  JEv,,  § 
601,  602. 

As  to  costs,  they  are  in  the  discretion  of  the  court.  Nix. 
Dig,  (3d  ed,)  106,  §  75 ;  3  DanieU'  Ch.  Pr.  1516  (2d  English 
edition). 

The  general  rule  is,  that  the  prevailing  party  is  entitled  to 
costs.    3  Daniels  1520. 

The  defendant  must  show  sufficient  cause  to  take  the  case 
out  of  the  general  rule.    Ibid. 

In  case  of  mortgagees  they  are  allowed  their  costs,  and 
exempted  from  expense  so  long  as  they  act  reasonably. 
Ibid.  1525;  /Wd.  1532. 

The  complainant's  refusal  to  accept  the  sum  offered  at  the 
time  was  not  only  reasonable  but  necessary. 

The  Chancellor.  The  mortgage  which  the  complainant 
seeks  to  foreclose  was  given  to  secure  the  payment  of  part  of 
the  purchase  money  of  the  premises,  conveyed  at  the  date 
of  the  mortgage  by  the  mortgagee  to  the  mortgagor  with 
covenants  of  general  warranty  of  title  and  against  encum- 
brances. There  was  a  subsisting  mortgage  upon  the  premi- 
ses at  the  time  of  the  conveyance  which  the  vendor  has 
failed  to  discharge.  The  owner  of  the  equity  of  red^nption, 
who  holds  the  premises  by  deed  with  covenants  of  warranty 
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from  the  mortgagor,  asks  that  the  amomit  of  the  prior  en- 
cumbrance be  deducted  from  the  amount  due  the  complain- 
ant upon  his  mortgage. 

The  case  f^lls  directly  within  the  principle  of  Shannon  v. 
Mdrsdia  {Saxton  413),  and  must  be  controlled  by  it.  This 
case,  indeed,  is  much  stronger  in  favor  of  the  equity  of  the 
claim  than  the  reported  case.  Here  there  was,  at  the  time 
of  the  transaction,  a  distinct  understanding  between  the 
parties  that  the  amount  of  the  subsisting  encumbrance  should 
be  paid  out  of  the  first  payments  made  by  the  mortgagor 
or  deducted  from  the  mortgage  debt. 

In  the  case  of  Shannon  v.  Mar^dia,  as  in  this  case,  the 
mortgage  was  in  the  hands  of  an  assignee.  The  general 
rule  is,  that  the  assignee  of  a  mortgage  takes  it  subject  to 
all  the  defences  which  exist  against  it  in  the  hands  of  the 
mortgagee,  but  not  to  a  latent  equity  residing  in  a  third 
person  against  the  mortgagee.  Clute  v.  JRobinson,  2  Johns. 
JR.  612 ;  Murray  v.  LyUmm,  2  Johns,  Ch,  JR.  441 ;  Livings- 
Um  V.  Dean,  Ibid.  479 ;  Shannon  v.  Marsdis,  Saxton  414 ; 
1  ERUiard  on  Mortgages  527  (50  a). 

The  assignment  of  the  mortgage  was  made  to  the  com- 
plainant while  the  mortgagor  continued  to  own  the  equity  of 
redemption.  The  premises  were  subsequently  conveyed 
from  him  by  deed  with  covenants  of  general  warranty,  and 
passed  by  like  title  to  Morris,  the  defendant.  Morris  there- 
fore is  entitled  to  the  same  equitable  relief  to  which  Depue 
himself  would  have  been  entitled  had  he  continued  the 
owner  of  the  premises. 

It  is  objected,  on  the  part  of  the  complainant,  that  the 
original  mortgagee  is  not  before  the  court.  Upon  the  case 
made  by  the  bill,  there  appears  no  reason  why  he  should  be 
made  a  party.  He  retains  no  interest  in  the  mortgage 
debt,  and  none  in  the  mortgaged  premises.  On  recurring 
to  the  assignment  of  the  mortgage  to  the  complainant,  which 
has  been  made  an  exhibit  in  the  cause,  it  appears  that  the 
mortgage  was  assigned  to  the  complainant  as  collateral  secu- 
rity merely,  and  that  the  assignee  was  to  account  to  Ry^r- 
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son  for  the  residue,  whenever  collected.  As  to  such  surplus, 
if  there  be  any,  the  complainant  is  the  mere  trustee  of  Byer- 
son,  for  whose  benefit  the  mortgage  debt  is  to  be  recov- 
ered. In  that  event,  Ryerson  is  a  necessary  party  to  the 
bill.  On  a  bill  for  foreclosure  all  the  persons  entitled  to  the 
mortgage  money  should  be  before  the  court.  All  the  bene- 
ficiaries should  be  made  parties  as  well  as  the  trustee. 
Stcyry'8  JEq.  PL,  §  201 ;  Mitford'a  PI  {ed.  1827)  39, 164. 

If  in  fact  there  be  such  surplus  in  the  hands  of  the  com- 
plainant, or  if  upon  the  recovery  of  the  amount  due  upon 
the  mortgage  now  sought  to  be  foreclosed  there  will  be  such 
surplus,  and  the  complainant  desires  that  Ryerson  should  be 
concluded  by  the  decree,  it  is  proper  that  he  should  be  made 
a  party.  But  no  such  necessity  appears  upon  the  face  of  the 
bill  nor  of  the  answer ;  and  although  the  exhibit  shows  that 
the  mortgage  was  originally  assigned  as  a  collateral  security 
for  certain  purposes,  and  that  the  surplus,  if  any,  was  to  be 
paid  to  Ryerson,  it  does  not  appear  that  there  was  any  sur- 
plus after  the  immediate  object  of  the  assignment  had  been 
accomplished.  It  cannot  be  assumed,  upon  the  pleadings 
and  evidence  in  the  cause,  that  Ryerson  has  any  interest 
whatever  in  the  mortgage  debt.  No  reason  is  apparent  why 
he  should  be  made  a  party  to  enable  the  court  to  settle  all 
the  equities  of  the  case. 

It  certainly  does  not  lie  in  the  mouth  of  the  complainant, 
who  has  omitted  to  make  Ryerson  a  party,  to  present  that 
fact  as  an  objection  against  the  equitable  protection  asked 
for  by  the  defendant.  As  the  case  stands  before  the  court, 
there  is  no  reason  why  he  should  be  made  a  party,  nor  why, 
because  of  the  omission  to  make  him  a  party,  the  relief  asked 
by  the  defendant  should  be  denied. 

The  complainant  is  entitled  to  his  costs  of  foreclosure.  It 
is  apparent,  from  the  evidence,  that  the  complainant,  in  de- 
clining to  receive  the  money  proposed  to  be  paid  by  the 
defendent,  acted  in  gocd  faith  under  the  advice  of  his  coun- 
sel. He  was  advised  that  holding  the  mortgage  as  collateral 
security,  and  bound  by  his  agreement  to  account  to  Ryerson 
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for  the  surplus,  lie  could  not  safely  accept  less  than  the  face 
of  the  mortgage.  It  is  clear  that^  standing  in  the  position 
he  did,  the  complainant  had  no  right  to  adjust  the  conflicting 
claims  of  interested  parties,  much  less  was  he  bound  to  take 
the  hazard  of  so  doing.  He  was  entitled  to  ask  a  decree  of 
the  court  to  have  the  conflicting  claims  adjusted  and  his  own 
rights  protected.  '  The  conduct  of  the  complainant  under  the 
circumstances  was  neither  unreasonable  nor  litigious. 

Unless  there  be  a  legal  tender  of  the  sum  due  interest 
does  not  stop.  It  is  admitted  that  there  was  no  legal  tender 
of  the  money  proposed  to  be  paid.  The  complainant  is  en- 
titled to  interest. 


Digitized  by 


Google 


C-A.SES 
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THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW  JERSEY, 

FEBRUARY  TERM,  1862. 


Oakley  and  Briogs  vs.  Jackson  Pound  and  Wife. 

The  separate  estate  of  a  married  woman  will  be  held  liable  for  all  debts 

which  she  does  expressly  or  by  implication  charge  thereon,  and  a  bill 

may  be  maintained  by  the  creditor  to  enforce  sach  equitable  lien  against 

the  separate  estate  of  the  wife. 
An  agreement  that  the  debt  shall  be  paid  out  of  the  separate  property  is  a 

charge  apon  the  separate  estate. 
If  the  bill  may  be  maintained  npon  the  ground  that  the  indebtedness  is  an 

equitable  charge  upon  her  separate  estate,  it  seems  clear  that  equity  will 

protect  such  equitable  lien  by  injunction. 
The  real  ground  for  not  sustaining  the  bill  of  a  general  creditor  against  the 

fraudulent  disposition  of  his  debtor's  property  is,  that  the  debt  is  no 

charge  or  lien  upon  the  property  of  the  debtor. 
If  a  woman,  during  coverture,  contract  debts  generally,  without  indicating 

an  intention  to  charge  her  separate  estate  with  the  payment  of  them,  a 

bill  will  not  be  entertained  to  enforce  payment  out  of  her  separate  es- 

Ute. 


This  was  a  bill  filed  by  Oakley  and  Briggs  against  the  de- 
fendants, Jackson  Pound  and  Mary  his  wife,  to  have  certain 
debts  contracted  by  Mary  Pound,  one  of  the  defendants,  de- 
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clared  a  lien  upon  her  separate  real  estate,  and  to  restrain 
the  defendants  from  convepng  or  encumbering  the  estate. 

An  injunction  issued  on  the  filing  of  the  bill,  which  the 
defendants  now  move  to  dissolve  upon  answer  filed. 

WUliamson,  for  the  motion. 

Chetwood,  contra. 

The  Chancelloiu  Mary  Pound,  the  wife  of  the  defend- 
ant, being  engaged  in  carrying  on  business  in  her  own  name 
and  on  her  own  account,  and  having  a  separate  estate  of  her 
own  in  her  own  right,  induced  the  complainants  to  give  her 
credit  to  a  large  amount,  by  a  pledge  of  certain  of  her  real 
estate  aa  a  security  for  such  indebtedness,  and  by  a  promise 
to  give,  in  connection  with  her  husband,  a  mortgage  upon  a 
portion  of  her  real  estate.  A  part  of  the  indebtedness  had 
been  previously  created  by  the  husband,  and  was  assumed 
by  the  wife,  and  her  separate  notes  were  given  for  all  of  her 
husband's  indebtedness,  and  for  the  larger  portion  of  her 
own. 

The  bfll  prays  that  an  account  may  be  taken  of  the  amount 
of  indebtedness  thus  incurred,  and  that  it  may  be  declared 
an  equitable  lien  upon  the  separate  estate  of  the  wife,  and 
may  be  paid  out  of  the  same,  and  that  the  defendants  may 
be  restrained  from  conveying,  charging,  or  encumbering  the 
said  real  estate.  An  injunction  issued,  which  the  defendants 
now  aak  to  dissolve  for  want  of  equity  in  the  bill.  It  is 
admitted  that  the  complainants  are  properly  in  court,  and 
that  they  have  a  right  in  this  mode  to  enforce  their  remedy 
against  a  married  woman.  But  it  is  denied  that  the  court 
will  by  injunction  restrain  the  wife  from  disposing  of  her 
estate  at  pleasure. 

It  is  admitted,  as  a  general  rule,  that  an  injunction  will 
not  be  issued  at  the  instance  of  a  general  creditor  to  re- 
strain his  debtor  from  disposing  of  his  property  in  fraud  of 
his  creditor.     Wiggins  v.  Armstrong,  2  Johns.  Ch.  H.  144. 
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Nor  can  such  general  creditor  maintain  a  bill  in  this  court 
for  relief  against  the  alleged  fraudulent  disposition  of  his 
property  by  a  debtor.  The  complainant  must  have  a  lien 
by  judgment  and  execution  or  by  attachment  to  authorize 
him  to  ask  for  the  aid  of  a  court  of  equity.  Edgar  v.  CUv- 
mger,  1  Orem'a  Ch.  R  268;  EurU  v.  Fidd,  1  Stock.  36. 

One  of  the  reasons  of  the  rule  is,  that  the  investigation 
may  prove  fruitless,  as  it  may  turn  out  that  no  debt  is  due 
to  the  complainant.  But  this  court  has  sustained  a  bill  by 
an  attaching  creditor  before  judgment.  Sunt  v.  Mdd,  1 
Stock.  Z6;   WiUiams  v.  Michmor,  3  Stock.  520. 

The  real  ground  for  not  sustaining  the  bill  of  a  general 
creditor  for  relief  against  the  fraudulent  disposition  of  his 
debtor's  property  is,  that  the  debt  is  no  charge  or  lien  upon 
the  property  of  the  debtor.  So  if  a  woman  during  cover- 
ture contract  debts  generally  without  indicating  an  inten- 
tion to  charge  her  separate  estate  with  the  payment  of  them, 
a  bill  will  not  be  entertained  to  enforce  payment  out  of  her 
separate  estate.  But  her  separate  estate  will  be  held  liable 
for  all  debts  which  she  does  expressly  or  by  implication 
charge  thereon.  And  a  bill  may  be  maintained  by  the  credi- 
tor to  enforce  such  equitable  lien  against  the  separate  estate 
of  the  wife.  The  agreement  that  the  debt  shall  be  paid  out 
of  her  separate  property  is  a  charge  upon  the  separate  es- 
tate. 2  Kmt*8  Com.  164 ;  2  Story's  Eq.  Jur.  §  1398, 1401 ; 
JSiUme  v.  Terumtf  1  Bro.  C.  16 ;  Gardner  v.  Gardrvsr^  22 
Wefod.  526 ;  Vanderheyden  v.  McJlory^  1  Omits.  462 ;  Leay- 
craft  V.  Heddm,  3  Green's  Ch.  R,  512;  2  Roper  239,  240; 
Claincy  on  Ifusband  and  Wife  339,  340. 

If  the  bill  may  be  maintained  upon  the  ground  that  the 
indebtedness  is  an  equitable  charge  upon  her  separate  estate, 
it  seems  clear  that  equity  will  protect  such  equitable  lien  by 
injunction.  In  Williams  v.  Michenor,  3  Stock.  624,  the 
Chancellor  said,  I  think  the  injunction  is  proper  if  the  bill 
has  any  equity  in  it  and  can  be  maintained.  If  the  relief 
prayed  for  should  be  granted,  it  is  right  to  protect  the  pro- 
perty until  the  relief  is  aflforded. 
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In  Stuart  v.  Viseaunt  JKirkwaU  and  Wife,  3  Mad.  387,  a 
wife,  having  rendered  her  separate  estate  liable  by  accepting 
a  bill  of  exchange,  an  injunction  was  granted  to  restrain  the 
trustees  of  the  wife  from  paying  over  the  money  that  might 
become  due  to  her  till  the  complainant's  claim  was  satisfied. 
2  Brighes  Husband  and  Wife  345. 

The  bill  in  this  case  charges  that  the  debts  which  the  com- 
plainants seek  to  recover  were  expressly  charged  by  the  wife 
upon  her  separate  estate.  Upon  this  motion,  the  allegations 
of  the  bill  must  be  taken  to  be  true. 

The  motion  to  dissolve  the  injunction  must  be  denied  with 
costs. 


Elijah  C.  Piekson  and  Edward  Gruet  vs.  Van  Beuren 

Ryerson. 

In  1828,  B.  mortgaged  to  A.  P.  one  acre  of  land  to  Becare  $1700,  and  after- 
wards, in  1829,  conveyed  part  of  the  mortgaged  premises  to  E.  C.  P., 
and  on  the  same  day  A.  P.  released  the  part  so  conveyed  from  the  opera* 
tion  of  his  mortgage.  On  the  following  day,  A.  P.  assigned  his  mort- 
gage to  C.  R.  A.  with  notice  of  the  release  of  part  of  the  mortgaged 
premises;  the  land  thns  conveyed  and  released  snhsequently  hecame 
vested  in  the  complainants. 

In  1844,  0.  R.  A.  filed  his  hill  for  the  foreclosure  of  his  mortgage,  and 
made  the  complainants  parties  to  the  suit,  and  taking  no  notice  in  his 
hill  of  the  release  of  part  of  the  mortgaged  premises,  procured  a  decree 
for  the  sale  of  the  whole  premises,  including  the  part  thus  released. 
After  the  decree,  hut  hefore  a  sale  under  it,  C.  R.  A.  informed  the  com- 
plainants that  he  disclaimed  all  right  to  the  land  so  held  hy  them,  and 
all  intention  to  disturh  them  in  respect  thereto. 

The  entire  mortgaged  premises  were  afterwards  sold  hy  the  sheriff,  under 
the  decree,  to  the  defendant,  who  at  the  time  of  his  purchase  knew  of 
the  release,  and  of  the  claim  of  complainants  under  it. 

J9eU,  on  a  hill  filed  by  complainants  to  restrain  the  defendant  from  pro- 
ceeding at  law  to  recover  the  possession  of  that  part  of  the  mortgaged 
premises  owned  hy  them,  and  from  aliening  the  title  thereto,  that  the 
facts  furnished  a  strong  case  for  equitable  relief,  and  the  injunction 
granted  on  filing  the  bill  was  made  perpetual. 

Vol.  I.  Q 
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Bradley,  for  complainants. 

•  WiUia7n9(>n,  for  defendant. 

The  Chancellor.  The  bill  in  this  cause  was  filed  on  the 
sixth  of  August,  1845,  by  Elijah  C.  Pierson  and  Edward 
Gruet  against  Van  Beuren  Ryerson  for  a  perpetual  injunc- 
tion to  restrain  the  defendant  from  proceeding  at  law  to  re- 
cover the  possession  of  certain  real  estate  in  the  possession 
of  the  complainants  and  from  aliening  the  title  to  said  lands. 

The  material  averments  of  the  bill,  so  far  as  they  are 
necessary  to  an  understanding  of  the  controversy,  are  as 
follow :   On  the  twelfth  of  May,  1828,  Ritchason  Buckbee 
mortgaged  to  Aaron  Peck  one  acre  of  land,  including  the 
premises  in  controversy,  to  secure  the  payment  of  $1700. 
On  the  twenty-eighth  of  April,  1829,  Buckbee,  by  deed  of 
bargain  and  sale  for  the  consideration  of  $200,  conveyed 
forty-one  hundredths  of  an  acre,  a  part  of  the  mortgaged 
premises,  to  Elijah  C.  Pierson,  one  of  the  complainants,  and 
on  the  same  day  Peck,  the  mortgagee,  released  the  premises 
so  conveyed  to  Pierson  from  the  encumbrance  of  the  mort- 
gage.    On  the  twenty-ninth  of  April,  the  mortgage  frx)m 
Buckbee  to  Peck,  with  the  mortgage  debt  thereby  secured, 
was  assigned  by  Peck  to  Charles  R.  Akers,  with  notice  to 
Akers  of  the  release  of  a  part  of  the  mortgaged  premises. 
On  the  twenty-fifth  of  October,  1829,  Peck,  being  the  equit- 
able owner  of  the  lot  conveyed  and  released  to  Pierson,  hav- 
ing opened  a  street  over  the  premises,  conveyed  the  residue 
of  the  lot,  by  deed  of  bargain  and  sale,  to  Adonijah  V.  Har- 
rison.    On  the  first  of  November,  1829,  the  premises  thus 
released  from  the  operation  of  the  mortgage  were  divided 
into  two  lots,  one  on  Mechanic  street,  having  a  front  on 
the  Newark  road  of  over  forty-three  feet,  the  other  having 
a  front  of  nineteen  feet.     These  lots  continued  to  be  held  by 
different  owners,  and  the  legal  and  equitable  title  eventually 
became  vested  in  the  complainants,  Elijah  C.  Pierson  having 


Digitized  by 


Google 


FEBRUARY  TERM,  1862.  183 

Pienoa  v.  Ryenon. 

acquired  title  to  the  smaller  of  the  lota  in  the  year  1835, 
and  Edward  C.  Gruet  to  the  other  lot  in  1837. 

On  the  third  of  January,  1844,  a  bill  was  filed  by  Akers 
for  the  foreclosure  of  the  mortgage  executed  by  Buckbee  to 
Peck,  and  a  decree  obtained  for  the  sale  of  the  entire  premi- 
ses covered  by  the  original  mortgage,  including  the  portion 
released  by  the  mortgagee,  and  afterwards  conveyed  to  the 
complainants.  On  the  fourth  of  August,  1844,  the  premises 
were  sold  under  the  decree  to  Buckbee,  the  original  mort- 
gagor. He  having  relinquished  his  bid,  the  premises  were 
again  advertised  for  sale,  and,  on  the  twenty-third  of  Decem- 
ber, were  struck  off  to  Akers,  the  complainant  in  the  fore- 
closure suit,  and  by  his  authority  conveyed  by  the  sheriff  to 
Ryerson  on  the  tenth  of  January,  1845. 

The  defendant  claims  title  to  the  premises  in  dispute  under 
a  mortgage  executed  by  Ritchason  Buckbee  to  Aaron  Peck 
on  the  twelfth  of  May,  1828,  and  assigned  by  the  mortgagee 
to  Charles  R.  Akers  on- the  twenty-ninth  of  April,  1829.  In 
1844,  a  decree  of  foreclosure  having  been  obtained  by  Akers 
upon  his  mortgage,  he  became  the  purchaser  at  the  sheriff's 
sale  under  a  writ  of  execution  issued  upon  the  decree,  and 
by  his  authority  a  deed  for  the  mortgaged  premises  was  exe- 
cuted by  the  sheriff  to  Ryerson.  He  shows  therefore,  under 
the  mortgage  and  sheriff's  deed,  a  legal  title  to  the  premises. 

It  is  claimed  by  the  complainants,  in  their  bill,  that  on  the 
twenty-eighth  of  April,  1829,  after  the  delivery  of  the  mort- 
gage to  Peck,  Buckbee,  the  mortgagor  and  the  owner  of  the 
equity  of  redemption,  by  deed  of  bargain  and  sale,  conveyed 
that  part  of  the  mortgaged  premises  now  claimed  by  the 
complainants  to  Elijah  C.  Pierson  with  covenants  of  general 
warranty ;  and  that  by  deed  of  release,  executed  upon  the 
same  day.  Peck,  the  mortgagee,  released  the  premises  so  con- 
veyed to  Pierson  from  the  operation  of  the  mortgage.  The 
deed  and  release  were  duly  recorded  on  the  thirtieth  of 
April.  On  the  twenty-ninth  of  April,  the  day  after  the  con- 
veyance by  the  mortgagor  and  the  release  by  the  mortgagee 
to  Pierson,  Peck,  the  mortgagee,  assigned  the  debt  with  the 
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mortgage  security  to  Akers,  by  whom  the  mortgage  waa 
subsequently  foreclosed.  On  the  twenty-fifth  of  October, 
1829,  the  lot  released  from  the  operation  of  the  mortgj^e 
was  conveyed  by  Peck,  by  deed  of  bargain  and  sale  with 
covenants  of  general  warranty,  to  Adonijah  V.  Harrison, 
from  whom  the  title  passed,  and  by  sundry  mesne  convey- 
ances eventually  became  vested  in  the  complainants.  At 
the  time  of  the  conveyance  to  Harrison  the  legal  title  was 
not  in  Peck,  but  in  Pierson,  who  it  is  admitted  held  as  naked 
trustee  for  Peck,  in  whom  the  entire  beneficial  interest  was 
vested.  Both  the  legal  and  equitable  title  became  eventually 
vested  in  the  complainants.  The  grantees  of  Peck,  under 
whom  the  complainants  claim  title,  continued  in  the  undis- 
turbed possession  and  enjoyment  of  the  premises,  as  owners 
thereof,  from  1829  till  1844,  when  the  premises  were  exposed 
to  sale  under  a  writ  of  fieri  facias  issued  under  the  decree  of 
foreclosure.  The  bill  of  foreclosure,  under  which  the  decree 
was  made  and  the  premises  sold^  set  out  the  premises  as  they 
were  described  in  the  original  mortgage,  including  the  premi- 
ses conveyed  to  the  complainants,  without  referience  to  the 
deed  of  release,  and  the  sheriff's  deed  executed  to  Byerson 
conforms  to  the  description  in  the  bill. 

It  is  difficult  to  state  a  stronger  case  for  equitable  relief 
than  that  made  by  the  complainants  in  their  bill,  and  which 
is  fully  sustained  by  the  evidence  in  the  cause.  Their  title, 
adverse  to  that  of  the  defendant,  originated  in  1829,  by  a 
deed  of  bargain  and  sale  from  Buckbee,  the  owner  of  the 
equity  of  redemption,  and  by  a  deed  of  release  from  the 
mortgagee,  executed  prior  to  the  assignment  of  the  mortgage 
to  AkerSw  They,  and  those  under  whom  they  claim,  con- 
tinued in  the  actual  possession  and  enjoyment  of  the  premises 
as  owners,  without  a  claim  of  right  on  the  part  of  the  mort- 
gagee for  a  period  of  nearly  fifteen  years,  and  at  the  time 
of  filing  the  bill  of  foreclosure  by  Akers  they  had  an  un- 
questioned legal  aud  equitable  title. 

The  complainant  in  the  forclosufe  suit,  probably  by  acci- 
dent, but  whether  by  accident  or  design  is  immaterial, 
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omitted  to  set  out  the  release  from  the  mortgagee,  and  the 
consequent  title  of  these  complainants.  The  suit  was  unde- 
fended, a  decree  'pro  oonfesBO  was  taken,  and  land  which  had 
been  released  from  the  mortgage  was  decreed  to  be  sold  for 
the  payment  of  the  mortgage  debt,  and  was  actually  con- 
veyed under  color  of  the  decree  to  Eyerson,  who  thereupon 
commenced  an  action  of  ejectment  for  the  recovery  of  pos- 
session. Under  these  circumstances,  the  bill  in  this  cause 
was  filed  for  an  injunction  to  restrain  proceedings  at  law, 
which  was  issued,  and  has  been  in  force  since  the  fourth  of 
August,  1845,  a  period  of  more  than  sixteen  years. 

The  question  now  is  whether  that  injunction  shall  be  dis- 
solved, and  Ryerson  permitted  to  recover  the  land  under  the 
decree  of  this  court,  or  whether  the  injunction  shall  be  de- 
clared perpetual. 

But  it  is  objected  that,  whatever  equity  the  complainants 
might  have  had,  all  title  to  relief  has  been  forfeited  by  their 
hehes.  Pierson  was  a  party  to  the  bill  of  foreclosure,  and 
suffered  a  decree  pro  confesso  against  him.  Both  Pierson 
and  Gruet  had  full  knowledge  of  the  character  and  extent  of 
the  decree  before  the  sale  by  the  sheriff;  but  they  permitted 
the  sale  to  be  made  without  calling  the  decree  in  question, 
and  now  attack  the  title  of  the  purchaser.  It  is  urged  that 
this  cannot  be  done ;  that  a  decree  of  the  court  cannot  thus 
collaterally  be  called  in  question,  or  the  title  of  a  purchaser 
under  it  be  impeached,  on  the  ground  of  error  in  the  decree, 
but  the  appropriate  and  only  remedy  of  the  party  was  by 
application  to  open  and  correct  the  decree.  It  may  be  con- 
ceded, for  the  sake  of  the  argument,  that  the  general  princi- 
ple is  correctly  stated,  but  the  evidence  clearly  exempts  the 
present  case  from  its  operation.  It  is  shown,  by  the  evidence 
both  of  the  assignor  and  of  the  assignee,  that  at  the  date  of 
the  assignment  of  the  mortgage  from  Peck  to  Akers,  it  was 
distinctly  understood  that  the  mortgage,  as  assigned,  did  not 
cover  the  property  in  dispute.  It  does  not  appear,  indeed, 
by  the  testimony  of  either  of  the  witnesses,  that  Akers  was 
apprized  that  a  release  of  part  of  the  premises  originallv 
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covered  by  the  mortgage  had  been  made ;  but  both  agree  that 
the  fact  that  the  mortgage,  as  assigned  to  Akers,  did  not 
cover  Mechanic  street,  or  the  property  east  of  it,  was  well 
understood.  Mr.  Akers  distinctly  testifies  that,  although  he 
was  ignorant  of  the  boundary  lines  of  the  mortgaged  premi- 
ses, and  took  the  assignment  relying  upon  the  guarantee  of 
Peck,  who  was  then  regarded  as  responsible,  he  always  un- 
derstood that  the  mortgage  did  not  cover  the  property  east 
of  Mechanic  street  until  shortly  before  the  filing  of  the  bill 
of  foreclosure,  when  he  was  first  informed  to  the  contrary  by 
Buckbee,  the  mortgagor. 

The  complainants,  in  their  bill,  allege  that  after  the  decree 
of  foreclosure,  and  before  the  sale  under  the  execution,  upon 
being  remonstrated  with  against  proceeding  to  sell  the  land 
claimed  by  the  complainants,  he  disclaimed  all  right  and  title 
to  the  said  land  and  all  intention  or  expectation  of  disturb- 
ing the  complainants  in  respect  to  the  same ;  and  relying 
upon  this  assuranice,  the  complainants  took  no  measures  to 
interrupt  the  proceedings  under  the  decree  and  execution. 
It  appears,  from  Mr.  Akers'  evidence,  that  he  was  not  satis- 
fied that  he  had  any  claim  to  the  property  east  of  the  street, 
and  that  he  declined  to  insist  upon  it ;  though  Buckbee,  the 
mortgagor,  who  had  given  a  warranty  title  for  the  premises, 
and  Ryerson,  his  brother-in-law,  who  eventually  became  the 
purchaser,  insisted  that  the  mortgage  title  covered  the  pcemi- 
ses  in  dispute.  At  the  first  sale  by  the  sheriff  Buckbee  be- 
came the  purchaser,  and  actually  received  the  sheriff's  deed. 
But  it  was  manifest  that  he  could  not  disturb  the  complain- 
ants' title,  because  they  held  under  his  warranty.  That  sale 
was  abandoned,  the  deed  surrendered,  and  the  premises  again 
advertised  for  sale.  At  the  second  sale,  Akers  himself  be- 
came the  purchaser,  having  previously  agreed  with  a  third 
party  to  take  the  property  at  a  valuation  made  of  the  land 
exclusive  of  the  premises  now  in  dispute.  Ryerson  there- 
upon insisted  upon  title  being  made  to  him,  under  some  pre- 
tence of  an  understanding  to  that  effect;  and  upon  being 
threatened  by  Ryerson  with  litigation  for  the  possession,  in 
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the  event  of  refusal  to  comply  with  his  demands,  and  upon 
receiving  indemnity  from  Ryerson  that  he  should  not  be  in- 
volved in  any  expense  or  difficulty  touching  the  claim  for 
the  land  east  of  Mechanic  street,  Akers  finally  consented 
that  the  premises  struck  ofif  to  him  should  be  conveyed  by 
the  sheriff  to  Ryerson.  Mr.  Akers  expressly  testifies  that  he 
did  not  insist  upon  any  claim  under  his  mortgage  or  decree 
to  the  land  east  of  Mechanic  street ;  that  he  received  no  con- 
sideration whatever  for  that  land,  and  that  he  permitted  the 
deed  to  be  made  by  the  sheriflF  to  Ryerson  only  upon  his 
argent  entreaty  and  upon  indemnity  against  any  loss  upon 
his  part.  It  is  obvious,  then,  that  the  rights  of  the  mort- 
gagee under  his  mortgage  and  under  the  decree  of  fore- 
closure will  be  in  no  wise  prejudiced  by  granting  the  relief 
prayed  for.  He  neither  claimed  nor  received  any  benefit 
whatever  from  the  decree,  so  far  as  it  affected  the  lands  re- 
leased from  the  operation  of  his  mortgage.  He  took  pre- 
cisely the  same  benefit  under  the  sale  as  if  the  decree  had 
been  in  conformity  to  the  claim  of  the  complainants.  Nor 
are  the  rights  of  a  bona  fide  purchaser  at  the  sheriff's  sale  to 
be  prejudiced.  Ryerson,  by  his  answer,  denied  all  know- 
ledge of  the  existence  of  the  release  of  the  premises  in  ques- 
tion by  the  mortgagee.  The  evidence  shows  satisfactorily 
that*  he  purchased  with  full  knowledge  of  the  existence  of 
the  release  and  of  the  claim  of  the  complainants  under  it. 
He  not  only  was  apprized  of  the  release,  but  he  saw  and 
examined  the  record.  The  evidence  of  Mr.  Jackson,  the 
clerk,  and  Mr.  Begbie,  the  deputy  clerk,  upon  this  point  is 
entirely  satisfactory,  and  leaves  no  room  for  doubt.  Ryerson 
purchased  to  protect  no  right  or  interest  of  his  own.  He 
had  no  interest  in  the  property  to  be  protected.  He  was  a 
mere  volunteer,  purchasing,  it  would  seem,  purely  for  the 
purpose  of  speculation,  with  his  eyes  open  and  with  full 
knowledge  of  all  the  equities  of  the  complainants  in  this 
suit.  The  principle  relied  upon  by  the  defendant  cannot  be 
invoked  under  such  circumstances  for  the  defence  of  a  pur- 
chaser having  no  higher  equity  than  the  defendant. 
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It  is  further  objected  that  the  release  of  the  premises  in 
dispute  from  the  operation  of  the  mortgage  executed  by 
Peck,  the  mortgagee,  to  Fierson  was  fraudulent  as  against 
Akers,  the  assignee,  being  made  by  Peck  in  trust  for  himself 
and  without  the  knowledge  of  the  assignee.  If  this  objection 
were  made  by  Akers,  the  party  alleged  to  have  been  de- 
frauded, it  might  be  entitled  to  consideration.  But  it  was 
never  urged  or  relied  upon  by  the  assignee  of  the  mortgage, 
and  it  is  not  perceived  upon  what  ground  Ryerson  can  claim 
the  benefit  of  the  objection.  That  Peck  defrauded  the  assignee 
of  the  mortgage  is  no  reason  why  Ryerson  should  be  per- 
mitted to  enforce  an  inequitable  claim  as  against  hmafide 
purchasers  who  acquired  title  upon  the  faith  of  the  release. 
Nor  is  it  by  any  means  certain,  from  the  evidence,  that  the 
release  to  Pierson  was  either  actually  or  constructively 
fraudulent.  Mr.  Akers,  the  party  actually  prejudiced  by 
the  release,  does  not  so  pretend.  He  states,  on  the  contrary, 
that  on  taking  the  assignment  he  relied  upon  the  guaranty 
6f  Peck,  whose  personal  responsibility  was  then  regarded  as 
good. 

Nor  is  it  a  circumstance  entitled  to  any  weight  that  Peck 
has  now  become  a  party  to  the  suit,  having  acquired  the 
interest  of  Pierson.  He  acquired  title  by  devise,  and  is  en- 
titled, under  the  circumstances  of  the  case,  to  all  the  protec- 
tion to  which  Pierson  himself,  as  a  ftoTui/cfe  purchaser,  would 
have  been  entitled.  Nor  should  it  escape  observation  that 
Gruet,  who  has  title  to  the  larger  and  more  valuable  portion 
of  the  premises  in  dispute,  is  shown  by  the  evidence  to  be  a 
bona  fide  purchaser  for  value  in  no  wise  connected  with  the 
transactions  of  Peck. 

The  injunction  will  be  declared  perpetual.  It  was  stated, 
upon  the  argument,  that  Gruet  was  dead,  and  that  his  interest 
had  vested  in  his  heirs-at-law.  I  do  not  find  the  fact  stated 
in  the  evidence.  Nor  does  there  appear  to  be  any  order  di- 
recting the  suit  to  stand  revived  in  the  name  of  the  heirs. 
If  the  fact  be  as  alleged,  proper  steps  should  be  taken  to 
make  the  heirs  parties  before  ^e  signing  of  the  decree. 
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The  Morris  County  Bakk  vs.  The  Rockaway  Manufac- 
turing Company  and  others. 

A  mortgage  which  was  a  Ruhsisting  encumhrance  upon  premises  on  which 
a  mechanic's  lien  is  claimed  when  the  premises  were  purchased  by  the 
defendant  is  a  prior  encumbrance  to  the  liens  of  the  mechanics  and  ma- 
terialmen, both  upon  the  land  and  upon  the  buildings  which  were  then 
upon  it. 

When  buildings  on  which  liens  are  claimed  were  commenced,  and  the  bulk 
of  the  materials  constituting  the  lien  claims  were  furnished  before  the 
complainants'  second  mortgage  was  recorded,  it  is  clear  that  the  liens,  if 
valid,  have  priority  over  such  second  mortgage. 

It  is  no  objection  to  the  validity  of  a  lien  claim  for  materials  furnished  for 
the  erection  of  a  building  that  such  materials  were  not  actually  used  in 
the  erection  of  any  building.  When  it  appears  that  the  materials  were 
furnished  for  the  building,  and  delivered  to  the  defendants  or  their 
agents  in  good  faith,  it  is  immaterial  to  the  validity  of  the  lien  whether 
they  were  used  in  the  building  or  not.  The  right  to  the  lien  depends 
upon  the  fact  that  the  debt  was  incurred  and  the  materials  furnished  for 
the  purpose  of  the  building.  In  the  absence  of  fraud  on  the  part  of  the 
creditor,  the  rights  of  the  lienholder  are  not  lAfected  by  a  failure  to  use 
the  materials,  or  by  their  diversion  from  the  purpose  for  which  they 
were  intended. 

It  is  not  an  objection  to  the  validity  of  a  lien  claim  that  it  does  not  ap- 
pear that  the  materials  were  furnished  for  the  erection  of  any  designated 
building,  or  upon  the  faith  of  any  lien  to  be  created  thereby,  if  in  fact 
the  materials  were  sold  and  delivered  to  the  defendants,  and  were  actu- 
ally used  by  them  in  the  erection  of  the  building  in  the  lien  claim  spe- 
cified. 

Whether,  under  our  statute,  a  lien  claim  can  be  filed  to  include  several 
buildings,  or  buildings  standing  upon  distinct  lots  of  ground,  without 
specifying  what  portion  of  the  debt  is  claimed  as  a  lien  upon  each  build- 
ing?—Qu^ry. 

In  such  a  case  the  Chancellor  reserved  his  opinion,  and  ordered  a  reference 
to  a  master  to  ascertain  and  report  more  definitely  the  situation  of  the 
buildings,  the  manner  of  using  the  same,  and  the  proportions  of  labor 
and  materials  furnished  by  the  several  lien  claimants  for  the  respective 


This  was  a  bill  to  foreclose  two  mortgages  on  certadn  real 
estate  of  the  Bockaway  Manufacturing  Company,  in  which 
sundry  lien  claimants,  who  had  filed  lien  claims  for  labor 
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and  materials  furnished  in  the  erection  and  repairing  of 
buildings  on  the  mortgaged  premises  were  made  defendants. 
The  controversy  in  the  cause  was  mainly  concerning  the 
validity  and  order  of  priority  of  the  lien  claims  of  W.  R 
and  M.  Sayre,  and  J.  Decasse,  two  of  the  defendants. 

For  complainants,  Chandler  and  Bradley. 

For  J.  Decasse,  a  lien  claimant,  C.  Parker. 

For  W.  R.  and  M.  Sayre,  lien  claimants,  McDonald, 

The  Chancellor.  The  bill  is  filed  to  foreclose  two  mort- 
gages, held  by  the  complainants  against  the  property  of  the 
Rockaway  Manufacturing  Company. 

The  first  mortgage,  for  $20,000,  bears  date  on  the  thir- 
teenth of  November,  1854,  and  was  recorded  on  the  fifth  of 
January,  1855.  It  was  given  by  Freeman  Wood  and  wife, 
the  then  owners  of  the  premises,  and  constituted  an  encum- 
brance thereon  when  title  was  acquired  by  the  Rockaway 
Manufacturing  Company. 

The  second  mortgage  bears  date  on  the  twenty-second  of 
February,  1856,  and  was  recorded  on  the  fifth  of  May  ensu- 
ing. It  was  executed  by  the  Rockaway  Manufacturing  Com- 
pany to  the  complainants  to  secure  the  payment  of  all  notes, 
checks,  or  drafts  of  the  mortgagors  then  held,  or  that  might 
thereafter  come  to  the  hands  of  the  mortgagees,  and  of  all 
moneys  then  loaned,  or  that  might  thereafter  be  loaned  by 
the  mortgagees  to  the  mortgagors.  Upon  this  second  mort- 
gage, the  complainants  claim  an  indebtedness  exceeding 
|25,000. 

The  Rockaway  Manufacturing  Company  were  declared 
insolvent  on  the  thirtieth  of  May,  1856,  before  the  filing  of 
the  bill  of  complaint,  and  their  property  passed  into  the 
hands  of  receivers.  No  answer  is  filed  on  their  behalf. 
There  is  no  dispute  touching  the  execution  or  the  validity  of 
the  mortgages.    The  only  questions  raised  upon  the  argu- 
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ment  relate  to  the  validity  of  certain  liens,  and  the  order  of 
priority  between  the  encumbrance  of  the  liens  and  of  the 
mortgage  debts. 

The  first  mortgage  of  the  complainants,  for  $20,000,  which 
was  a  subsisting  encumbrance  upon  the  premises  when  the 
Rockaway  Manufacturing  Company  acquired  title,  is  a  prior 
encumbrance  to  the  liens  of  the  mechanics  and  materialmen, 
both  upon  the  land  and  upon  the  buildings  which  were  then 
upon  it.  So  far  as  this  mortgage  is  concerned  there  seems 
to  be  no  controversy. 

The  new  buildings  upon  which  the  liens  are  claimed  were 
commenced  in  the  summer  of  1855.  The  materials,  which 
constitute  the  claim  of  Decasse,  were  furnished  from  the  first 
of  August,  1855,  to  the  first  of  April,  1856.  Those  consti- 
tuting the  claim  of  Sayre  were  furnished  from  July  3lst, 
1855,  to  May  9th,  1856.  The  complainants'  second  mort- 
gage was  not  recorded  till  the  fifth  of  May,  1856.  The 
buildings  were  commenced,  and  the  materials  composing 
both  lien  claims  (excepting  two  small  items  of  Sayre  s  claim) 
were  furnished  before  the  mortgage  was  recorded.  It  is 
clear,  therefore,  that  the  liens,  if  valid,  have  priority  over  the 
complainants'  second  mortgage. 

It  is  objected  to  the  claim  of  Decasse,  and  the  fact  is 
established  by  the  evidence,  that  a  part  of  the  materials  fur- 
nished by  him  were  not  used  in  the  construction  of  any  build- 
ing or  fixture  for  manufacturing  purposes  upon  the  mortgaged 
premises,  but  continued  unused  at  the  time  of  the  insolvency 
of  the  mortgagors.  The  evidence  shows  that  all  the  mate- 
rials were  furnished  to  order  for  the  construction  of  the  con- 
verting furnace,  and  were  delivered  upon  the  premises  of  the 
company.  The  bulk  of  them  were  used  in  the  converting 
furnace,  a  part  of  them  at  the  rolling-mill,  but  a  portion  of 
them  were  left  unused,  the  company  having  fedled  before  the 
completion  of  the  work. 

The  materials,  having  been  furnished  for  the  building,  and 
delivered  to  the  company  or  to  their  agents  in  good  faith,  it 
is  immaterial  to  the  validity  of  the  lien  whether  they  were 
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used  in  the  building  or  not.  The  terms  of  the  statute  are 
very  clear.  It  declares  that  the  building  shall  be  liable  for 
the  payment  of  any  debt  contracted  and  owing  to  any  person 
for  materials  furnished  for  the  erection  and  construction 
thereof,  which  debt  shall  be  a  lien  on  the  building  and  on  the 
land  whereon  it  stands,  including  the  lot  or  curtilage  whereon 
the  same  is  erected*  The  right  to  the  Uen  depends  upon  the 
fact  that  the  debt  was  incurred  and  the  materials  furnished 
for  the  purpose  of  the  building.  In  the  absence  of  fraud  on 
the  part  of  the  creditor,  the  rights  of  the  lien  holder  are  not 
affected  by  a  failure  to  use  the  tnaterials,  or  by  their  diver- 
sion from  the  purpose  for  which  they  were  intended.  The 
law  upon  this  subject  is  well  settled.  Wallace  v.  Mdchior,  2 
Brcwne  104 ;  case  of  the  Olympic  Theatre,  2  Browne  275 ; 
Hinchman  v.  Graham,  2  Serg.  ^  R.  170;  Barker  v.  Con- 
rad, 12  Serg.  ^  E.  303;  Church  v.  AUwon,  10  Barr.  416; 
Witman  v.  Walker,  9  Watts  ^  S,  186. 

It  has  been  so  held  repeatedly  upon  the  circuits  in  this 
state. 

To  the  claim  of  W.  R.  and  M.  Sajrre,  it  is  objected  that 
the  materials  furnished  by  them  were  not  used  in  the  con- 
struction of  any  building  or  fixtures  for  manufacturing  pur- 
poses, but  were  furnished  for  and  used  in  the  daily  and 
weekly  repairs  of  the  furnaces  in  the  rolling-mill,  as  they  be- 
came burned — repairs  from  time  to  time  to  keep  them  in 
working  order. 

As  the  law  originally  stood,  no  lien  was  created  by  a  debt 
contracted  for  repairs  or  alterations.    Mx.  Dig.  525,  §  5, 

But  the  act  of  March  9th,  1855,  {Nix.  Dig.  528,  §  18,) 
which  was  passed  before  the  debt  to  Sayre  was  contracted, 
extends  the  lien  to  all  mills  and  manufactories  for  debts  con- 
tracted for  work  done  or  materials  furnished  for  the  repairing 
of  any  fixed  machinery  or  gearing  or  other  fixture  for  manu- 
facturing purposes.  The  fact,  therefore,  that  a  part  of  the 
materials  were  furnished  and  used  for  repairs  constitutes  no 
objection  to  the  validity  of  the  lien. 

It  is  further  objected  that  the  answer  of  these  defendants 


Digitized  by 


Google 


FEBRUARY  TERM,  1862.  193 

MorriB  Gonnty  Bank  v.  Rocki^way  Manafactnring  Co. 

does  not  allege,  nor  does  the  evidence  show,  that  the  mate- 
rials were  furnished  for  the  erection  of  any  designated  build- 
ing, or  for  the  construction  or  erection  of  any  building 
whatever,  or  upon  the  faith  of  any  lien  to  be  created  thereby. 
The  answer  alleges  the  sale  and  delivery  of  the  materials  by 
the  defendants  to  the  Rockaway  Manufacturing  Company  at 
the  times  and  for  the  prices  specified  in  the  schedule,  and  that 
they  were  used  in  the  erection  and  construction  of  the  build- 
ings in  the  lien  claim  specified.  The  evidence  appears  fully 
to  sustain  the  allegations  of  the  answer,  that  the  materials 
were  furnished  as  charged  in  the  schedule,  and  that  a  large 
proportion  of  them  were  used  in  the  erection  and  construc- 
tion of  the  buildings  specified  in  the  lien  claim  filed,  the  resi- 
due being  used,  as  alleged  in  the  complainants'  bill,  in  the 
repairs  of  the  furnaces. 

A  more  serious  and  embarrassing  question  is  presented  by 
an  objection  taken  to  the  legality  of  the  claim  as  filed,  as 
well  as  to  the  averments  of  the  answer  and  the  evidence. 
The  debt  is  claimed  to  be  a  lien  upon  four  buildings  and 
lands  described  in  the  claim,  viz,  (1)  a  frame  building,  195 
feet  long  by  73  feet  6  inches,  and  116  feet  in  width  on  the 
parallel  sides,  with  an  addition  thereto,  93  feet  long  by  90 
feet,  and  62  feet  in  width  on  the  parallel  sides,  built  for  and 
used  as  an  iron  rolling-mill  and  forge ;  (2)  a  frame  building, 
used  as  a  steel  forge  and  melting  furnace,  65  feet  by  60 ;  (3) 
a  frame  office,  30  feet  by  12 ;  (4)  a  frame  building,  known  as 
the  steel  furnace,  and  used  as  a  converting  furnace,  75  feet 
by  44,  with  an  addition  thereto,  38  feet  by  41,  which  build- 
ings are  erected  upon  two  lots,  one  known  as  the  rolling-mill 
lot,  containing  eight  and  a  half  acres,  the  second  lot  contain- 
ing one  acre,  more  or  less.  The  lien  claimed  is  upon  the  four 
buildings  and  upon  all  the  lands  described  in  the  claim.  It 
does  not  specify  what  part  of  the  lien  is  upon  each  of  the 
buildings,  nor  even  what  portion  is  claimed  upon  each  of  the 
lots. 

It  appears,  by  the  evidence,  that  the  two  lots  are  not  con- 
tiguous to  each  other,  but  are  separate  and  distinct  lots, 
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from  one^eighth  to  one-fourth  of  a  mile  diBtant,  being  sepa* 
i^ted  by  an  intervening  lot  of  a  third  party.  Upon  the 
r.Qlling-mill  lot,  besides  the  rolling-mill,  the  steel  forge,  and 
melting  furnace,  and  the  office  upon  which  the  lien  is  claimed, 
iEifBre  are  a  blacksmith  shop,  coal-house,  and  oil-house,  all 
probably  of  small  value,  and  mere  appendages  or  appur- 
tCQances  of  the  main  building.  Upon  the  smaller  lot,  besides 
the  steel  furnace,  there  is  a  dwelling  house  and  a  basin  and 
dock  connected  with  the  Morris  canal. 

Whether,  under  our  statute,  a  lien  claim  can  be  filed  to 
include  several  buildings,  or  buildings  standing  upon  distinct 
lots  of  ground,  without  specifying  what  portion  of  the  debt 
is.  claimed  as  a  lien  upon  each  building,  is  a  question  of  grave 
ii^portance,  and  one  not  free  from  difficulty.  It  may  to  some 
extent  depend  upon  the  character  and  situation  of  the  build- 
ings, the  manner  in  which  they  are  used,  and  whether  they 
c£gi  be  regarded  as  appendages  or  appurtenances  of  each 
other  or  as  parts  of  one  entire  property.  The  evidence  now 
before  the  court  does  not  furnish  full  information  upon  these 
points.  Unless  counsel  prefer  an  immediate  decision  upon 
th^  case  as  it  now  stands,  it  will  be  referred  to  a  maater  to 
uncertain  and  report  more  definitely  the  situation  of  the  dif- 
ferent buildings,  the  manner  of  using  the  same,  whether  as 
separate  factories  or  as  one  entire  establishment ;  and  also 
the  proportion  of  labor  and  materials  furnished  by  the  several 
lien  claimants  for  the  respective  buildings.  And  to  avoid 
unnecessary  delay,  it  will  be  further  ordered  that  an  imme- 
diate «ale  of  the  premises  be  made ;  that  out  of  the  proceeds 
of  the  sale,  a  sufficient  sum  be  brought  into  court  to  cover 
the  amount  of  the  disputed  claims,  and  that  the  balance  be 
Applied  to  the  satisfaction  of  claims  that  are  undisputed. 

,  All  further  equity  will  be  reserved  till  the  coming  in  of 
the  master's  report. 
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Wilson  Elpridge  vs.  Bebeoca  Eldridge. 

The  widow  of  a  mortgagor  (having  united  in  the  mortgage)  is  not  enti- 
tled to  dower  against  the  mortgagee,  or  those  claiming  Tinder  him, 
althoDgh  the  equity  of  redemption  of  the  hasband  has,  by  release  or 
conveyance,  been  united  to  the  legal  title  of  the  mortgagee. 

The  mortgagee,  having  purchased  the  equity  of  redemption,  has  united  the 
equitable  title  of  the  mortgagor  to  his  own  legal  title.  He  holds  the 
legal  estate  by  virtue  of  the  mortgage ;  and  when  the  wife  is  a  party  to 
the  mortgage,  or  the  mortgage  is  given  prior  to  the  coverture,  she  can 
only  claim  her  dower  subject  to  the  mortgage,  and  that  not  at  law,  but 
in  equity  only. 

If  she  seeks  to  enforce  her  legal  right  to  dower  she  can  do  so  only  by  re- 
deeming the  mortgage. 

The  widow  having  the  right  of  redemption  by  virtue  of  her  interest  as 
doweress,  the  party  having  the  estate  under  the  mortgage  is  entitled:  to 
foreclose.  The  right  of  the  mortgagee  and  mortgagor,  with  regard  to 
foreclosure  on  the  one  hand,  and  redemption  on  the  other,  are  mutual. 
The  existence  of  the  former  involves  that  of  the  latter. 

The  mortgagee  is  entitled  to  a  decree  that  the  widow  of  the  mortgagor 
shall  redeem  the  mortgage,  or  that  her  equity  of  redemption  be  foreclosed. 


This  was  a  bill  filed  by  a  mortgagee,  who  had  also  become 
the  owner  of  the  equity  of  redemption  against  the  widow  of 
the  mortgagor,  who  had  united  in  the  mortgage,  praying  that 
she  either  redeem  the  mortgage  or  be  foreclosed  of  all  right 
to  the  mortgaged  premises.  The  complainant  had  become 
the  purchaser  of  the  equity  of  redemption  at  sheriff's  sale 
under  executions  against  the  mortgagor. 

For  the  defendant  it  was  contended — 

Mrst.  That  the  mortgage  debt  was  included  in  the  judg- 
ment under  which  the  equity  of  redemption  was  sold,  and 
was  thereby  extinguished. 

Second.  That  the  defendant  is  entitled  to  dower  in  th^ 
mortgaged  premises,  as  well  against  the  complainant  as  ^all 
others,  and  is  entitled  to  hold  and  enjoy  the  premises  until 
dower  be  assigned  her. 

For  complainant,  C.  S.  Green. 
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The  first  ground  of  defence  is  not  sustained  by  proof. 
On  the  second  point,  the  law  is  well  settled — 

1.  That  the  widow  is  entitled  to  dower  against  every  one 
except  the  mortgagee  and  his  assigns. 

2.  The  widow  of  one  seized  of  an  equity  of  redemption 
only,  cannot  claim  dower  against  the  mortgagee  or  hLs 
assigns,  although  the  equity  of  redemption  has  been  united 
by  release  or  conveyance  to  the  legal  title  of  the  mortgagee. 
WoodhvU  V.  -Reid,  2  Harr,  128  ;  Thompson  v.  Boyd,  1  Zah, 
68 ;  Thompson  v.  J5oyd,  2  ZaJb.  543. 

In  equity  the  rule  is  the  same.  Hartshome  v.  Hartsfwmej 
1  Greens  Ch.  349;  1  JliUiard  on  Mort  343,  §  8. 

The  reason  given  is,  there  is  an  intervening  estate,  which 
prevents  a  merger.  Each  party  has  rights.  The  complain- 
ant may  foreclose.     The  defendant  has  an  equitable  interest. 

If  the  position  of  the  parties  were  reversed,  and  com- 
plainant was  in  possession,  defendant  could  not  bring  eject- 
ment. Opdycke  v.  Bartles,  3  Stock,  133 ;  Thompson  v.  Boyd 
(in  error),  2  Zab,  643. 

The  defendant  has  a  clear  right  to  redeem,  and  complain- 
ant has  a  corresponding  right  to  foreclose. 

Kingman,  contra. 

The  Chancellor.  Abraham  Eldridge,  in  his  lifetime, 
with  his  wife  Rebecca,  the  defendant  in  this  suit,  on  the  fifth 
of  May,  1849,  executed  to  the  complainant  a  mortgage  upon 
a  house  and  lot  in  the  county  of  Mercer,  to  secure  the  pay- 
ment of  $365,  with  interest.  On  the  tenth  of  March,  1860, 
the  complainant  recovered  a  judgment  in  the  Mercer  Circuit 
against  the  mortgagor.  By  virtue  of  an  execution  issued 
upon  this  judgment,  and  of  other  executions  against  the 
same  defendant,  the  sheriff  of  the  county  of  Mercer,  by  deed 
bearing  date  on  the  first  day  of  August,  1860,  conveyed  to 
the  complainant  all  the  estate  and  interest  of  the  mortgagor 
in  the  mortgaged  premises  subject  to  the  complainants 
mortgage.    By  virtue  of  the  mortgage  and  the  sheriff's  deed, 
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as  well  the  legal  title  aa  the  equity  of  redemption  of  Abra*- 
ham  Eldridge,  the  mortgagor  in  the  mortgaged  premises, 
was  divested,  and  the  entire  legal  and  equitable  estate  vested 
in  the  mortgagee. 

The  equity  of  redemption  of  the  widow  in  her  dower  right 
was  not  affected  by  the  sheriff's  sale,  and  upon  her  husband's 
death  she  became  entitled,  as  doweress,  to  redeem  the  mort- 
gage. It  is  to  foreclose  that  equity  that  this  bill  is  filed. 
The  bill  does  not  ask  a  sale  of  the  mortgaged  premises.  The 
legal  title,  as  well  as  the  equity  of  redemption  of  the  mort- 
gagor, is  already  in  the  complainant.  He  only  asks  that  the 
widow  should  redeem  the  mortgage,  or  that  her  equity  of  re- 
demption should  be  foreclosed. 

The  first  ground  of  defence  is,  that  the  mortgage  debt  was 
included  in  the  judgment  under  which  the  equity  of  redemp- 
tion was  sold,  and  was  thereby  extinguished.  The  only  evi- 
dence in  support  of  this  allegation  consists  of  parol  evidence^ 
of  the  declarations  of  the  obligor,  and  an  extra-judicial  affi- 
davit made  by  him  in  his  lifetime.  All  this  testimony  is 
clearly  incompetent.  The  former  is  mere  hearsay  evidence. 
The  latter  is  inadmissible  upon  well  settled  principles.  The 
affidavit  moreover  contains  no  averment  that  the  mortgage 
debt  was  included  in  the  judgment.  The  allegation  is  fully 
met  and  denied  by  the  evidence  of  the  complainant  himself, 
and  so  far  as  his  knowledge  extends,  by  the  evidence  of  tht^ 
subscribing  witness  to  the  bond.  It  must  be  assumed,  that 
the  mortgage  is  a  subsisting  debt — there  is  no  proof  to  the 
contrary. 

The  second  ground  of  defence  is,  that  the  defendant  is  en- 
titled to  dower  in  the  mortgaged  premises,  as  well  against, 
the  complainant  as  all  others,  and  that  she  is  entitled  to  hold 
and  enjoy  the  premises  till  dower  be  assigned  her. 

It  is  not  denied  that  the  widow  is  entitled  to  dower  against 
every  one  except  the  mortgagee  and  his  assigns.  But  as 
against  the  mortgagee,  or  those  claiming  under  him,  she  in 
not  entitled  to  dower,  although  the  equity  of  redemption  of 
the  husband  has  by  release  or  conveyance  been  united  to  th^: 
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legal  title  of  the  moa:*tgagee.    WoodhvU  v.  Reidy  1  Harr,  128 ; 
Thompson  v.  £c^,  1  Zab.  68;  S.  C.  in  error,  2  Zab.  643. 

The  mortgagee,  haTing  purchased  the  equity  of  redemp- 
tion, has  united  the  equitable  title  of  the  mortgagor  to  his 
own  legal  title.  He  holds  the  legal  estate  by  virtue  of  the 
mortgage ;  and  where  the  wife  is  a  party  to  the  mortgage,  or 
the  mortgage  is  given  prior  to  the  coverture,  she  can  only 
claim  her  dower  subject  to  the  mortgage,  and  that  not  at  law 
but  in  equity  only.  If  she  seeks  to  enforce  her  legal  right 
to  dower,  she  can  do  so  only  by  redeeming  the  mortgage. 
Sartshome  v.  Hartahxyme^  1  Oreena  Ch.  366 ;  BuaaeU  v- 
Austin,  1  Paifft  193 ;  Opdycke  v.  Bartks,  3  Stock.  133. 

The  widow  having  the  right  V)f  redemption  by  virtue  of 
her  interest  as  doweress,  the  party  having  the  estate  under 
the  mortgage  is  entitled  to  foreclose.  The  rights  of  the 
mortgagee  and  mortgagor,  with  regard  to  foreclosure  on  the 
one  hand,  and  redemption  on  the  other,  are  mutual.  The 
existence  of  the  farmer  involves  that  of  the  latter.  Caufman 
V.  Sayre,  2  B.  Monroe  206 ;  2  SiUiard  on  Mortgagee  1. 

From  the  frame  of  the  answer,  as  well  as  from  the  sugges- 
tions made  by  the  counsel  of  the  defendant  upon  the  argu- 
ment, it  seems  to  have  been  desired  that  the  court  should  in 
this  suit  ascertain  and  declare  the  value  of  the  complainant's 
interest  in  the  equity  of  redemption.  But  the  frame  of  the 
bill  is  not  adapted  to  that  form  of  relief.  The  complainant 
merely  asks  a  foreclosure  of  the  defendant  s  equity  of  re- 
demptioD.  He  is  entitled  to  relief  according  to  the  prayer 
of  his  bill. 


James  Van  Dyke's  administrator  vs.  William  Vander- 
pool's  administrator  and  others. 

A  testator  directed  his  executor  to  invest  and  keep  invested  the  sum  of 
$5000,  and  to  pay  the  interest  arising  therefrom  to  M.  V.  D.  G.  during  her 
life;  and  if  the  said  M.  V.  D.  G.  should  die  leaving  a  child  or  children 
lawfully  begotten,  then  to  pay  the  principal  sum  to  such  child  or  cbil 
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dren,  share  and  share  alike ;  and  if  no  child  shonld  be  living  of  the  said 
M.,  but  grandchildren,  then  to  pay  over  the  said  sum  to  such  grand- 
children equally  ;  but  if  the  $aid  M,  V.  D.  O.  ahould  die  leaving  no  child 
or  ffrandehildren  lawfully  begotten^  then  I  direct  my  executor  to  pay  over 
the  eaid  sum  to  James  V,  Vanderpool,  William  Vanderpool,  and  Maria 
Van  DykCf  and  their  heirs  and  assigns^  share  and  ihare  alike, 

Jamee  V.  Vanderpool  and  William  Vanderpool  died  in  the  lifetime  of  M. 
V.  D.  G.,  and  she  afterwards  died  leaving  no  children  or  grandchildren. 

Edd  that  James  V.  Vanderpool  and  William  Vanderpool  took  a  vested 
interest  in  the  fund,  and  that  their  representatives  are  entitled  to  claim 
their  respective  portions  thereof. 

The  fact  that  the  enjoyment  is  uncertain  never  interferes  with  the  vesting 
of  an  estate.  When  the  contingency  is  not  in  the  person,  but  in  the 
event  or  in  the  time  of  enjoyment,  the  interest  is  vested. 

It  is  the  present  capacity  of  taking  effect  in  possession,  if  the  possession 
should  ever  become  vacant,  not  the  certainty  that  it  ever  will  become 
vacant  while  the  remainder  continues,  which  distinguishes  a  vested  from 
a  contingent  remainder.  In  the  former,  the  en/oymen^  only  is  uncertain, 
in  the  latter,  the  rigid  to  that  enjoyment. 

A  legacy  given  at  or  after  any  future  specified  period  or  event  is  not 
vested,  and  the  legatee's  right  to  it  depends  upon  his  being  alive  at  the 
time  fixed  for  its  enjoyment. 

The  rule,  however,  is  subject  to  exception,  and  when  there  is  no  other  gift 
than  in  the  direction  to  pay  or  distribute  infuturo,  yet  if  such  payment 
or  dbtribtttion  appear  to  be  postponed  for  the  convenience  of  the  fund  or 
property  (as  where  the  future  gift  is  only  postponed  to  let  in  some  other 
interest),  the  vesting  will  not  be  deferred  till  the  period  in  question. 
The  general  policy  of  the  law  and  the  rules  of  interpretation  require  that 
legacies  in  all  cases,  unless  clearly  inconsistent  with  the  intention  of  tho 
testator,  should  be  held  to  be  vested  rather  than  contingent. 


The  facts  of  the  case  appear  in  the  Chancellor's  opinion. 
It  was  argued  on  written  briefs. 

Mr.  Bradley,  for  administrator  of  William  Vanderpool. 

I  contend,  on  behalf  of  the  administrator,  &c.,  of  William 
Vanderpool,  deceased,  that  the  legacy  given  to  him  in  th(^ 
ninth  article  of  the  will  was  a  vested  legacy,  and  devolved  to 
his  personal  representative,  though  he  died  before  Maria 
V.  D.  Gough,  the  tenant  for  life. 

1.  A  legacy  given  in  general  terms  without  limitation  a.s 
to  time  is  a  vested  legacy.  2  WiUiama  on  Executors  1051 : 
1  Jarman  on  Wills  756. 
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A  legacy  given  at  or  after  a  specified  period  or  event  is 
not  vested,  and  does  not  vest  until  that  happens.  2  WiUiamB 
1067. 

Now  suppose  the  legacy  in  question  comes  under  the  latter 
class,  yet  there  are  exceptions  to  both  of  the  above  general  rul^. 

To  the  second  rule  these  exceptions  exist : 

First  If  the  interest  be  secured  to  the  legatee  in  futuro, 
until  the  gift  takes  place  the  legacy  vests,  provided  the  cor- 
pxis  of  the  fund  be  separated  from  the  rest  of  the  estate.  2 
WiUiams  1059,  1062. 

Second.  If  a  life  estate  in  the  fund  be  bequeathed  to  one 
person,  and  after  his  decease  the  fund  be  bequeathed  to 
another,  the  legacy  in  remainder  is  vested.     2  WiUiama  1065. 

Note. — In  2  WUHams  1067,  it  is  said  that  if  only  the  in- 
terest of  the  fund  be  given  to  the  first  legatee,  so  that  he 
takes  no  interest  in  the  capital  of  it,  then  the  gift  over  does 
not  vest.     This  I  doubt — the  distinction  is  too  subtle. 

Third.  Though  the  gift  be  merely  a  direction  to  pay  or 
distribute  infuturo,  yet  if  such  payment  or  distribution  ap- 
pear to  -be  postponed  for  the  convenience  of  the  fund  or  pro- 
perty (as  the  letting  in  of  another  interest)  the  vesting  will 
take  place.     2  WiUvams  1068-9;  1  Jarm,  766,  763-4. 

Our  case,  I  contend,  comes  under  this  last  exception.  The 
gift  to  WilUam  Vanderpool  is  postponed  for  the  convenience 
of  the  fund,  and  not  for  anything  personal  to  himself.  Noth- 
ing but  the  death  of  Maria  V.  D.  Gough  is  necessary  to  entitle 
him  to  his  part  of  the  fund.  If  that  had  happened  the  next 
day  after  the  decease  of  the  testator,  it  was  his  will  that  the 
three  remaindermen  should  step  into  the  enjoyment  of  the 
legacy.    Therefore  they  are  vested  legacies. 

F,  T.  Frdinghuyeen,  for  executor  of  legatee  of  J.  V.  D. 
Vanderpool. 

My  insistment  is,  that  the  heirs  of  William  Vanderpool 
and  James  Vanderpool  are,  with  Maria  Van  Dyke,  entitled 
to  the  principal  money,  the  $5000.  . 
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There  is  no  question  that  Maria  Van  Dyke  takes  one- 
third  of  the  principal. 

The  only  question  is,  had  William  Vanderpool  and  James 
Vanderpool  a  vested  interest  in  the  fund  at  the  time  of  their 
death? 

If  they  had,  the  principal  of  course  descends  to  their  heirs. 

William  Vanderpool  and  James  Vanderpool  had  a  vested 
interest. 

They  had  a  vested  interest,  subject  to  be  defeated  by  Ma- 
ria Van  Dyke  (rough  dying  leaving  children. 

That  event  did  not  occur. 

1.  The  legacy  vests  just  as  much  in  WiDiam  and  James 
as  it  did  in  Maria  Gough ;  the  only  difference  being  that  if 
matters  stood  as  they  then  were,  and  Maria  Gough  had  no 
child,  she,  Maria  Gough,  was  to  enjoy  the  property  for  her 
hfe. 

It  is  as  if  the  will  had  provided  that  on  Maria  Gough's 
death  the  principal  was  to  go  to  William  and  James,  unless 
she  should  have  and  leave  a  child  or  grandchild. 

The  legacy  is  vested  subject  to  be  defeated. 

2.  When  a  legacy  is  severed  from  the  rest  of  the  estate, 
and  Impropriated  for  the  benefit  of  the  legatee,  it  will  be 
deemed  vested.  Gifford,  administrator,  v.  Thorn,  1  Stock, 
708,  and  cases  there  dted.  This  $5000  is  placed  in  the 
hands  of  the  executors  for  this  purpose. 

3.  When  the  person  to  whom  the  legacy  is  to  go  is  cer- 
tain, but  the  time  when,  or  the  contingency  upon  the  hap- 
pening of  which  is  only  uncertain,  the  legacy  is  vested.  1 
Qmst.  jR.  491 ;  2  Sandf.  Ch.  M.  633 ;  3  Browns  H.  75, notes. 

4.  There  is  no  other  provision  for  the  disposal  of  this 
legacy,  and  testator  would  die  intestate  as  to  it  but  for  the  re- 
siduary clause;  and  the  fact  of  this  legacy  being  severed 
from  the  estate  shows  it  was  not  contemplated  it  should  go 
to  the  residuum.    1  Stock.  709 ;  1  RussdCs  B.  226. 

5.  If  it  appears,  frt)m  expressions  or  directions  contained 
in  the  will,  or  if  it  can  be  fairly  deduced  from  the  entire 
instrument  that  the  intention  of  the  testator  was  that  the 
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legacy  shall  vest,  such  intention  shall  prevail.    1  Stock.  708; 
Cook  V.  Holmes,  12  Mass.  B.  631. 
Such  was  his  intention. 

1.  Severance  of  this  amoant,  and  no  provision  as  to  it 
after  the  death  of  Maria  Gough  childless,  except  residuum. 

2.  If  Maria  Gough  die  childless,  the  will  says  it  is  to  go 
to  James  and  William,  and  to  their  heirs  and  assigns. 

These  expressions  contemplate  this  very  case — go  to  them 
— to  their  heirs  if  intestate,  or  to  their  legatees  if  testate, 

The  case  of  Gifford  v.  Thorn,  1  Stock.  708,  was  this :  A 
bequest  was  made  to  W.  I.  T.,  "when  he  arrives  at  the  age 
of  twenty-one  years,  to  him  and  his  heirs  for  ever." 

That  is  saying  this  legacy  shall  not  vest  unless  W.  I.  T. 
lives  to  be  twenty-one  years  old. 

It  is  an  express  provision  that  it  shall  not  vest. 

There  is  no  person  to  answer  the  description  of  the  lega- 
tee until  W.  I.  T.  is  twenty-one,  and  of  course  the  court  so 
held. 

But  here  the  person  is  certain,  and  the  only  restriction  is, 
that  the  interest  of  James  and  William  is  defeated  by  an 
event  which  has  not,  and  now  cannot  occur. 

It  is  the  present  capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant,  that-  distinguishes  a 
vested  from  a  contingent  remainder.  Moore  v.  Bake,  2 
Dutcher  572 ;  Feame  on  Rem.  277 ;  4  Kmt  202. 

The  remainder  is  said  to  be  vested  when  an  estate  for  life 
or  in  tail  intervenes.     2  Bl.  Com.  172,  note. 

C.  Parker,  for  Maria  Van  Dyke. 

We  claim  that  Maria  Van  Dyke  is  by  law  entitled  to  the 
whole  of  the  legacy. 

This  legacy  did  not  vest  in  the  devisees  named  to  receivr 
it  in  default  of  issue  of  Maria  V.  D.  Gough  at  the  death  of 
the  testator,  and  when  it  did  vest  (which  was  at  the  death 
of  Maria  V.  D.  Gough)  only  one  of  these  devisees  was  alive 
to  receive  it.  The  rights  of  the  other  two  lapsed,  and  Maria 
Van  Dyke  takes  the  whole. 

If  upon  construction  of  a  will,  it  appears  that  the  tettator 
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meant  the  time  of  payment  to  be  the  period  at-  which  a 
legacy  shotUd  vest,  the  legatees  living  to  attain  the  age  of 
maturity,  or  other  period  of  pajrment,  is  of  the  essence  of 
the  bequest;  for  if  he  previously  die,  he  will  have  taken  no 
interest  in  the  legacy  to  transmit  to  his  personal  representa- 
tives.   1  Boper  on  Legadea  657,  (2d  Am.  edition). 

When  the  event  upon  which  a  legacy  is  directed  to  be 
paid  is  uncertain  as  to  its  ever  taking  place,  the  legacy  vriU 
mt  vest  previously  to  the  happening  of  that  event.  1  Boper 
563. 

Here  there  are  two  events  upon  the  happening  of  which 
this  legacy  is  to  vest,  one  certain,  the  death  of  Maria  V. 
D.  Qough,  the  other  uncertain,  her  not  leaving  lawful  issue. 

Within  the  rules  above  stated,  the  legacy  did  not  vest  at 
the  testator's  death,  and  only  came  to  those  who,  when  it 
vested,  were  alive  to  take  it. 

It  is  the  plain  intent  of  the  testator  that  this  legacy  shall 
not  vest  during  the  life  of  Maria  Qough. 

Note. — ^That  it  continues  unsettled  who  shall  enjoy.  Ex- 
ecutors retain  it.  "  If  no  issue,  Ac,"  then  to  "  pay  over." 
Is  it  not  evident  that  testator  contemplated  no  such  contin- 
gency as  the  Vanderpools  dying  before  Maria  Qough  ? 

See  additionally  the  observations  of  the  court  in  Admin- 
Utrators  of  Hoyt  v.  Thorn,  1  Stock.  703 ;  also  2  WiUxaToa  on 
Executors  1051—1065. 

If  only  the  interest  of  a  fund  be  given  to  the  first  legatee, 
80  that  he  takes  no  interest  in  the  capital  of  it,  the  gift  over 
Joes  not  vest.    2  WiUiams  1067. 

It  is  contended,  by  counsel  on  the  other  side,  that  this 
case  comes  within  the  rule,  that  though  the  gift  be  merely 
a  direction  to  pay  or  distribute  in  futuro,  yet  if  such  pay- 
ment or  distribution  appear  to  be  postponed  for  the  conve- 
nience of  the  fund  or  property  (as  the  letting  in  of  another 
inteiiest)  the  vesting  will  take  place.  The  authorities  cited 
are  cases  where  there  was  no  contingency  as  to  the  substance 
of  the  gift.    1  Jarman  766,  763. 
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The  legatee  was  on  a  certain  event  to  have  the  gift,  and 
meanwhile  it  was  secured  for  him.  Here  whether  he  is  to 
have  it  or  not  is  uncertain.  He  must  not  only  wait  the 
death  of  Maria  V.  D.  G.,  but  take  the  risk  of  her  leaving 
issue. 

The  residuary  clause  does  not  affect  the  case.  He  made 
Maria  V.  D.  G.  one  of  his  residuary  legatees.  But  this 
legacy  is  to  be  set  apart,  and  the  principal  undisposed  of  till 
her  death. 

The  gift  in  this  case  is  a  joint  tenancy.     2  Williams  1253. 

Notwithstanding  the  words  "  share  and  share  alike."  2 
WiUiam^  1045. 

The  CHANCEtLOR.  The  bill  in  this  cause  is  filed  by  the 
administrator  de  bonis  non  cum  testamento  annexo  of  James 
Van  Dyke,  deceased,  to  ascertain  and  settle  the  construction 
of  one  of  the  clauses  of  the  testator's  will.  The  clause  in 
question  is  as  follows :  "  I  ord^r  and  direct  my  executor, 
herein  after  named,  to  place  out,  or  if  already  put  out,  to 
keep  out  on  bond  and  mortgage,  in  stock  or  in  any  other 
manner,  upon  sufficient  security  in  his  discretion,  after  pay- 
ing thereout  any  sum  that  may  be  wanting  to  satisfy  the 
debts  and  the  legacies  herein  before  mentioned,  the  balance 
of  the  moneys  arising  from  the  sale  of  my  house  in  Fly- 
market  street,  in  the  city  of  New  York,  now  supposed  will 
be  somewhere  about  ten  thousand  dollars,  and  to  pay  one 
half  of  the  interest  moneys  arising  therefrom  to  the  said 
Maria  Van  Dyke  Gough  during  her  life ;  and  if  the  said 
Maria  Van  Dyke  Gough  should  die  leaving  a  child  or  chil- 
dren lawfully  begotten,  then  to  pay  the  principal  sum  of 
$5000,  or  the  one  half  of  the  balance  remaining  on  the  said 
sale  as  aforesaid,  to  such  child  or  children,  share  and  share 
alike ;  and  if  no  child  should  be  living  at  the  decease  of  the 
said  Maria  but  grandchildrenj  then  to  pay  over  the  said 
sum  to  such  grandchildren  equally ;  but  if  the  said  Maria 
Van  Dyke  Gough  shall  die  leaving  no  child  or  grandchild 
lawfully  begotten  J  then  I  direct  my  said  executor  to  pay  over 
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the  said  sum  to  Jame»  Van  Dyke  Vanderpool,  of  Hackensack, 
William  Vanderpool,  son  of  James  Vanderpool,  of  Newark, 
and  my  niece  Maria  Van  Dyke,  daughter  of  John  Van  Dyke, 
and  their  heirs  and  assigns,  share  and  share  alike^  And  I 
do  order  and  direct  my  executor,  herein  after  named,  to  pay 
over  the  interest  arising  on  the  remaining  half  of  the  said 
sum  of  money  from  the  said  sale  to  my  sister,  Zyerty  Salters, 
during  her  life,  and  upon  her  death  to  pay  over  the  princi- 
pal sum  remaining,  that  is  the  principal  sum  of  $5000,  or 
the  remaining  one  half  of  the  principal  sum  arising  on  the 
9aid  sale,  so  placed  out  at  interest  as  aforesaid,  after  paying 
the  debts  and  legacies  aforesaid  to  Catharine  Parker  the 
elder,  her  heirs  and  assigns  for  ever." 

James  V.  Vanderpool  and  William  Vanderpool,  two  of  the 
legatees  to  whom  the  fund  was  bequeathed,  upon  the  death 
of  Maria  Van  Dyke  Gough  without  leaving  children  or  grand- 
children, died  in  the  lifetime  of  the  said  Maria.  Maria  Van 
Dyke  Grough  died  without  leaving  children  or  grandchildren, 
never  having  had  any  lawful  issue.  The  shares  bequeathed 
to  James  V.  Vanderpool  and  William  Vanderpool  are  claimed 
by  their  respective  representatives.  The  only  question  is, 
whether  they  took  a  vested  interest  under  the  wilL 

In  terms  there  is  no  direct  gift  to  any  of  the  legatees. 
The  intention  of  the  testator  must  be  sought  for  in  the  di- 
rections to  the  trustee  for  the  disposition  of  the  fund.  In 
construing  the  will,  therefore,  we  are  deprived  of  the  aid 
which  is  often  derived  from  the  precise  terms  of  the  bequest, 
importing  either  an  immediate  gift^  to  be  enjoyed  in  future, 
or  making  the  time  of  payment  ihe  essence  of  the  gift  itself. 
The  intention  of  the  testator  must  be  sought  for  rather  in 
the  general  character  of  the  gift  than  in  the  precise  import 
of  the  terms  employed.  Substantially  the  bequest  is  of  the 
interest  of  the  fund  to  Maria  Van  Dyke  Gough  for  her  life, 
upon  her  death  to  her  children  or  grandchildren,  and  if  she 
leave  no  lawful  issue,  over  to  James  and  William  Vanderpool 
and  Maria  Van  Dyke  absolutely* 

The  terms  employed  in  the  directions  to  the  trustee  may 

Vol.  I.  s 
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import  the  gift  either  of  an  immediate  or  a  fiitare  interest. 
As  applied  to  the  gift  of  the  interest  to  the  tenant  for  life,  it 
imports  a  vested  interest.  Nor  from  the  use  of  the  terms 
employed,  especially  in  the  gift  over  of  the  share  of  the  fund 
given  to  his  sister,  Zyerty  Baiters,  is  there  any  room  for 
doubt  that  the  testator  designed  to  give  to  Catharine  Parker, 
the  legatee  over  of  that  part  of  the  fund,  a  vested  interest. 
The  terms  employed  indicate  a  purpose  to  dispose  of  the 
entire  property  in  the  fund.  There  is,  moreover,  a  marked 
contrast  in  the  terms  of  the  gift  over,  and  of  that  to  the 
children  and  grandchildren  of  Maria  Van  Dyke  Qough,  indi- 
cating, in  the  one  case,  a  clear  intent  that  the  legatee  should 
take  only  in  the  event  of  their  surviving  Maria  Van  Dyke 
Gk)ugh,  and  in  the  other,  an  absolute  and  unconditional  gift 
of  the  entire  interest  in  the  fund.  The  fund  itself  is  sepa- 
rated from  the  corpus  of  the  estate,  and  there  could  have 
been  no  intention  on  the  part  of  the  testator  either  to  leave 
it  undisposed  of,  or  that  it  should  constitute  any  portion  of 
the  residue. 

The  fact,  that  in  the  disposition  of  that  portion  of  the 
fund  now  in  controversy  there  is  an  immediate  gift  of  the 
fund  upon  a  contingency  between  the  life  estate  to  Maria 
Van  Dyke  Grough  and  the  final  disposition  of  the  fund,  does 
not  afiect  the  interest  of  the  last  taker  or  prevent  the  vest- 
ing of  the  legacy.  If  such  be  the  apparent  intent  of  the  tes- 
tator, the  gift  in  such  cases  vests,  subject  to  be  divested 
upon  the  happening  of  the  contingency.  The  fact  that  the 
enjoyment  is  uncertain  never  interferes  with  the  vesting  of 
an  estate.  Where  the  contingency  is  not  in  the  person,  but 
in  the  event  or  in  the  time  of  the  enjoyment,  the  interest  is 
vested. 

It  is  the  present  capacity  of  taking  efiect  in  possession,  if 
the  possession  should  ever  become  vacant,  not  the  certainty 
that  it  ever  will  become  vacant  while  the  remainder  conti- 
nues, which  distinguishes  a  vested  from  a  contingent  remain- 
der.    In  the  former,  the  enjoyment  only  is  uncertain,  in  the 
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latter,  the  rig?U  to  that  enjoyment.  Williamson  v.  Mdd,  2 
Sandf.  CK  JR.  653. 

A  legacy  given  at  or  after  any  future  specified  period  or 
event  is  not  vested,  and  the  legatee's  right  to  it  depends 
upon  his  being  alive  at  the  time  fixed  for  its  enjoyment.  2 
WiOiams  on  Exeeuttyrs  1062,  1067. 

•  In  the  bequest  under  consideration  there  is,  as  has  been 
said,  no  gift  of  the  legacy  distinct  from  the  direction  to  the 
trustee  for  its  payment.  The  direction  for  payment  consti- 
tutes the  gift. 

There  is  nothing  to  annex  the  time  for  payment,  in  the 
terms  of  the  gift,  to  the  substance  of  the  legacy,  and  make 
the  legatee's  right  to  it  depend  upon  his  being  alive  at  the 
death  of  the  tenant  for  life.  The  case,  therefore,  does  not 
fall  strictly  within  the  operation  of  the  general  rule  referred 
to.  The  rule,  however,  is  subject  to  exceptions,  and  where 
there  is  no  other  gift  than  in  the  direction  to  pay  or  distri- 
bute infutuTOf  yet  if  such  payment  or  distribution  appear  to 
be  postponed  for  the  convenience  of  the  fund  or  property  (as 
where  the  future  gift  is  only  postponed  to  let  in  some  other 
interest)  the  vesting  will  not  be  deferred  till  the  period  in 
question.  2  WiUiama  on  Executors  1068, 1069 ;  1  Jamvan 
on  Wills  766,  763,  764;  Peckham  v.  Gregory,  4  Hare  396, 

The  general  policy  of  the  law  and  the  rules  of  interpreta- 
tion require  that  legacies  in  all  cases,  unless  clearly  incon- 
sistent with  the  intention  of  the  testator,  should  be  held  to 
be  vested  rather  than  contingent. 

To  hold  the  legacy  in  this  case  to  be  vested  will  be  in  ac- 
cordance with  the  intention  of  the  testator,  so  far  as  it  can 
be  gathered  from  the  general  terms  of  the  will  and  consist- 
ent with  the  settled  rules  of  interpretation. 

Decree  accordingly. 
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John  K.  La.roe  v».  Jacob  Van  Doren  and  others. 

When  a  payment  has  been  made  upon  a  mortgage  debt,  bj  which  the  lien 
upon  the  mortgaged  pfemises  was  diminished,  it  is  not  in  the  power  of 
the  mortgagee  to  revive  the  lien  for  the  original  amount  by  refunding  or 
reloaning  the  money  paid  to  the  prejudice  of  a  bona  fide  encumbrancer 
whose  encumbrance  is  subsequent  to  the  mortgage,  but  prior  to  the  re- 
payment ;  and  the  case  is  not  altered  though  no  receipt  for  the  payment 
is  endorsed  on  the  iBortgage. 

If  the  complainant  in  a  suit  for  the  foreclosure  of  a  mortgage  stands  in  the 
position  of  a  trustee  for  a  third  person,  to  whom  he  is  bound  to  account 
for  payments  made  to  him,  and  such  third  person  is  not  made  a  party  to 
the  suit,  the  bill  is  defective  for  want  of  necessary  parties,  and  should  be 
dismissed. 

No  principle  of  equity  pleading  is  better  settled  than  that  there  can  be  no 
foreclosure  unless  all  the  persons  entitled  to  the  mortgage  money  are  be- 
fore the  court.  The  cestui  ^e  inut  should  be  a  party  to  the  bill  as  well 
as  the  trustee. 

L.,  the  cenplainant,  files  a  bill  to  foreclose  first  and  third  mortgages  upon 
premises  on  which  A.  had  held  a  second  mortgage,  which  had  been  fore- 
closed, and  the  premises  purchased  by  A.  under  his  decree  of  foreclosure, 
to  which  decree  L.  was  not  a  party. 

Held  that  L's  rights  under  his  third  mortgage  cannot  be  affected  by  the 

.    decree  of  foreclosure  and  sale  and  conveyance  to  A.  under  his  mortgage. 

The  price  for  which  the  property  was  purchased  at  that  sale  cannot  affect 
the  equities  subsisting  between  the  mortgagees.  The  subsequent  encum- 
brancer can  only  redeem  by  paying  the  full  amount  of  A's  mortgage  debt. 

Costs  were  denied  to  a  complainant  in  a  foreclosure  suit  where  he  acted 
unreasonably  aad  oppressively  in  demanding  a  much  larger  sum  than 
was  legally  or  equitably  due  oi^  his  mortgage  under  a  threat  of  imme- 
diate prosecution,  and  when  the  defendant  had  been  diligent  in  endea- 
voring ta  ascertain  the  amount  from  the  complainant  and  his  solicitor  in 
€rder  to  pay  the  mortgage  debt. 


Van  Sydde,  for  complainant. 

Gaaton,  for  defeadants. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
gage given  by  Rulef  I.  Swackhammer  to  Isaac  G.  Farlee,  on 
the  first  of  October,  1852,  to  secure  the  payment  of  $300. 
On  the  tenth  of  September,  1856,  the  mortgage  was  assigned 
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by  the  administrator  of  Farlee  to  the  complainant  for  $239.20. 
On  the  nineteenth  of  March,  1856,  Swackhammer  conveyed 
the  premises  in  fee,  with  covenants  of  warranty,  to  Jacob 
Van  Doren.  On  the  tenth  of  June,  1856,  Van  Doren  mort- 
gaged the  premises  to  William  L.  Allen  to  secure  the  pay- 
ment of  $400,  and  on  the  ninth  of  May,  1859,  he  gave  a  fur- 
ther mortgage  to  James  W.  Pidcock  to  secure  the  payment 
of  $400.  The  last  mortgage  to  Pidcock  has  been  assigned 
to  the  complainant,  and  is  also  sought  to  be  foreclosed. 
Allen  filed  a  bill  to  foreclose  his  mortgage,  making  Van 
Doren  alone  the  defendant,  and  having  obtained  a  decree  for 
the  sale  of  the  mortgaged  premises,  became  himself  the  pur- 
chaser at  the  sheriff's  sale,  on  the  thirty-first  of  August, 
1860.  There  is  no  dispute  as  to  the  validity  of  the  several 
mortgages  or  as  to  their  order  of  priority. 

The  controversy  in  the  cause  is  between  the  complainant, 
who  holds  the  first  encumbrance,  and  Allen,  the  owner  of 
the  equity  of  redemption,  who  became  the  purchaser  upon 
the  foreclosure  of  the  second  mortgage.  The  only  question 
is,  what  payments,  if  any,  are  to  be  credited  upon  the  com- 
plainant's mortgage. 

There  is  no  controversy  but  that  payments,  amounting  to' 
$119,  were  made  upon  the  complainant  s  mortgage  while  it 
remained  in  the  hands  of  Farlee's  administrator,  by  means 
of  which  the  principal  of  the  bond  was  reduced  to  $233.  We 
have  a  statement  under  the  hand  of  the  administrator  show- 
ing that  this  amount  of  principal,  with  $6.20  for  five  months' 
and  ten  days'  interest,  amounting  to  $239.20,  was  due  at  the 
date  of  the  assignment  to  the  complainant.  This  sum  is  speci- 
fied in  the  assignment  itself  as  the  consideration  of  the  trans- 
fer. It  is  equally  clear  that,  after  the  assignment  to  the 
complainant,  he  received  the  further  sum  of  $90  on  account 
of  the  mortgage  debt,  and  gave,  a  receipt  for  the  same. 
Neither  payment  is  disputed ;  but  it  is  claimed  that  these 
payments  were  made  not  by  the  mortgagor,  but  by  his  bro- 
ther, Cornelius  T.  Swackhammer,  and  that  they  were  made 
not  in  payment  of  the  debt,  but  in  purchase  of  the  mortgage 
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security  for  the  benefit  of  Swackhammer,  by  whom  the 
money  was  advanced.  So  feu:  as  relates  to  the  payments 
made  to  the  administrator,  the  pretence  is  obviously  ground- 
less. If  it  were  well  founded  it  was  susceptible  of  proof  by 
the  administrator.  Swackhammer  never  pretended  to  the 
administrator  that,  by  virtue  of  any  contract  with  him,  he 
had  a  claim  to  the  assignment  of  the  mortgage.  The  com- 
plainant himself  testifies  that,  when  he  took  the  assignment, 
the  administrator  informed  him  that  the  mortgage  was  as- 
signed for  less  than  the  sum  expressed  on  its  face  on  account 
of  the  payments  which  had  been  made  upon  it.  The  pre- 
text, that  these  payments  were  made  by  way  of  purchase, 
and  not  of  payment,  are  disproved  by  the  whole  history  of 
the  case. 

The  evidence  warrants  the  same  conclusion  in  regard  to 
the  $90  paid  by  Swackhammer  to  the  complainant.  We 
have  the  complainant's  evidence  that,  in  April,  1857,  he  re- 
ceived $90  of  Swackhammer,  and  gave  a  receipt  for  the  same. 
That  receipt  is  not  produced.  It  would  certainly  afibrd  the 
best  evidence  of  the  true  character  of  the  transaction.  The 
only  reason  given  by  Swackhammer  for  its  nonproduction  is 
the  simple  declaration,  "  I  have  not  got  it  here  now."  Upon 
this  statement  he  gives  his  version  of  the  contents  of  the  re- 
ceipt. This  evidence  is  clearly  incompetent.  The  receipt 
itself  should  have  been  produced  or  its  nonproduction  ac- 
counted for.  His  account  of  the  agreement  differs  mate- 
rially from  that  of  the  complainant.  Swackhammer  says  the 
receipt  stated,  that  if  he  paid  the  balance  of  the  debt  the 
mortgage  vras  to  be  assigned  to  him,  if  not,  the  money  paid 
was  to  be  refunded.  The  complainant  says,  that  when  the 
$90  was  paid,  the  understanding  was,  that  when  the  balance 
of  the  mortgage  was  paid,  it  should  be  transferred  to  Swack- 
hammer— ^and  adds,  that  the  understanding  was  not  embodied 
in  the  receipt.  He  says  nothing  of  the  repayment  of  the 
money.  According  to  the  complainant's  own  evidence  the 
whole  understanding  was,  that  if  Swackhammer  paid  the 
balance  of  the  mortgage,  it  would  be  assigned  to  him.     He 
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never  did  pay  the  balance  of  the  mortgage,  and  therefore  it 
is  conceded  that  he  has  no  claim  to  the  assignment.  That 
the  complainant  agreed  to  refund  the  money  paid  in  case  of 
More  to  pay  the  balance,  is  totally  unsustained  by  the  evi- 
dence, and  is  in  the  last  degree  improbable.  It  is  obvious 
that  the  complainant  regarded  Cornelius  T.  Swackhammer, 
and  not  the  mortgagor,  as  the  real  debtor.  He  called  upon 
him  for  the  payment  of  the  debt,  and  in  answer  to  that  call 
the  |90  was  paid.  That  the  creditor  agreed  to  assign  the 
mortgage  to  his  debtor  upon  the  payment  of  the  debt  is  not 
improbable ;  but  that  he  should  agree  to  refund  to  the  debtor 
what  he  had  already  paid,  in  case  of  failure  to  pay  the  bal- 
ance, is  in  the  last  degree  improbable.  It  is  clear  to  my 
mind  that  there  was  a  payment  upon  the  mortgage  debt  by 
which  the  lien  upon  the  mortgaged  premises  was  diminished. 
This  being  the  case,  it  is  not  in  the  power  of  the  mortgagee 
to  revive  the  lien  for  the  original  amount  by  refunding  or 
reloaning  the  money  paid,  to  the  prejudice  of  a  bona  fide  en- 
cumbrancer, whose  encumbrance  is  subsequent  to  the  mort- 
gage, but  prior  to  the  repayments.  And  the  case  is  not  al- 
tered, though  no  receipt  for  the  payment  is  endorsed  upon 
the  mortgage.  Marvin  v.  VeddeVy  5  Omen  671,  cited  and 
approved  in  Banta  v.  GarmOf  1  Sandf.  Ch.  R.  386. 

The  evidence  shows  very  clearly  that  the  real  debtor  in 
this  cause  is  Cornelius  T.  Swackhammer,  in  whose  favor  the 
complainant  is  seeking  to  enforce  the  recovery  of  the  sums 
paid  upon  the  mortgage.  It  appears,  from  his  own  evidence, 
that  while  the  legal  title  to  this  land  was  in  his  brother,  the 
mortgagor,  he  (Cornelius)  received  the  rents  and  profits; 
that  he  bargained  with  Van  Doren  for  the  sale  of  the  pro- 
perty, and  received  from  the  vendee  the  price  of  the  land  ; 
that  by  his  order  the  deed  was  executed  by  the  mortgagor  to 
Van  Doren,  and  that,  by  reason  of  the  warranty  given  to 
Van  Doren,  he  has  never  been  called  upon  for  the  payment  of 
principal  or  interest  upon  the  mortgage,  but  that  all  the  pay- 
ments on  account  of  the  mortgage  have  been  made  by  Cor- 
nelius T.  Swackhammer  himself.     What  is  the  real  relation 
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in  which  he  stands  to  this  mortgagee  in  regard  to  this  debt 
does  not  clearly  appear,  nor  is  any  satisfactory  information 
afforded  by  his  evasive  and  unsatisfactory  replies  to  ques- 
tions addressed  to  him  upon  his  examination. 

It  was  urged,  upon  the  argument,  that  the  complainant 
stands  in  the  position  of  a  trustee  of  Swackhanmier ;  and 
that,  although  the  entire  debt  is  not  due  to  the  complainant, 
he  is  bound  in  equity  to  account  to  Swackhammer  for  all  the 
payments  made  by  him  upon  the  mortgage.  If  that  be  true, 
this  bill  is  defective  for  want  of  necessary  parties,  and  should 
be  dismissed.  No  principle  of  equity  pleading  is  better  set- 
tled than  that  there  can  be  no  foreclosure  unless  all  the  per- 
sons entitled  to  the  mortgage  money  are  before  the  court. 
The  cestui  que  trvst,  as  well  as  the  trustee,  should  be  parties 
to  the  bill.     Story's  Eq.  PI  §  201. 

But  there  is  no  such  allegation  in  the  complainant  s  bill, 
nor  any  pretence  of  a  trust.  The  bill  is  filed  in  the  com- 
plainant's own  name,  claiming  the  mortgage  debt  as  due  to 
himself  alone.  I  am  satisfied,  from  the  evidence,  that  the 
bill  is  rightly  framed ;  that  there  is  no  trust,  and  that  Cor- 
nelius T.  Swackhammer  has  no  equitable  interest  whatever 
in  the  mortgage  which  entitles  him  to  the  protection  of  this 
court. 

In  taking  the  account  of  the  amount  due  upon  the  com- 
plainant's mortgage,  credit  must  be  given  for  all  the  pay- 
ments claimed  by  the  defendant  to  have  been  made,  as  well 
for  the  $90  as  the  payments  made  to  the  administrator  of 
Farlee. 

The  complainant's  rights  under  his  second  mortgage  can- 
not be  affected  by  the  decree  of  foreclosure  and  sale  and  con- 
veyance to  Allen  under  his  mortgage.  The  price  for  whidi 
the  property  was  purchased  at  that  sale  cannot  affect  the 
equities  subsisting  between  the  mortgagees.  The  subsequent 
encumbrancer  can  redeem  only  by  paying  the  full  amount  of 
Allen's  mortgage  debt.     Benedict  v.  Gilman,  4  Paige  58. 

The  decree  will  be  made  without  costs  to  either  part}'. 
The  conduct  of  the  complainant  in  refusing  to  inform  tlie  dc- 
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fendant  fairly  and  fully  of  the  amount  due  upon  his  mort- 
gage, and  in  demanding  a  much  larger  sum  than  was  legally 
or  equitably  due,  under  threat  of  immediate  prosecution,  was 
unreasonaUe  and  oppressive.  The  defendant  was  not  the 
original  debtor.  He  had  purchased  the  mortgaged  premises 
in  good  faith  without  notice  of  the  complainant's  prior  mort- 
gage. As  soon  as  he  became  satisfied  of  its  existence,  he 
was  diligent  in  endeavoring  to  ascertain  from  the  complain- 
ant and  his  solicitor  the  amount  of  the  encumbrance  in  order 
to  pay  the  debt.  Under  these  circumstances,  there  would 
be  no  equity  in  condemning  the  defendant  in  costs.  The 
only  room  for  doubt  is,  whether  the  complainant  ought  not 
to  pay  the  entire  costs  of  both  parties.  He  may  have  acted 
in  good  &.ith  from  a  mistaken  view  of  the  obligation  imposed 
by  his  relations  with  Swackhammer.  On  this  ground  he  is 
not  condemned  to  pay  costs. 


Joseph  Danbury  vs.  William  Robinson  and  others. 

If  the  usignee  of  a  mortgage,  fraadulent  in  its  inception,  and  void  as 
against  creditors,  purchase  the  mortgage  with  knowledge  of  the  fraud, 
he  is  not  a  bona  fide  purchaser,  and  the  fact  that  he  paid  full  considera- 
tion for  the  assignment  will  not  aid  him. 

In  a  suit  by  the  assignee  to  foreclose  such  a  mortgage,  the  onus  of  proving 
that  complainant  is  not  a  bona  fide  purchaser  is  on  the  defendant. 

The  title  of  a  b&nafide  purchaser  of  such  a  mortgage  without  notice  of  the 
fraud  is  valid  as  against  the  crediion  of  the  mortgagor.  The  distinction 
which  has  been  made  in  some  cases  between  a  deed  to  defraud  crediton 
and  a  deed  to  defraud  subsequent  purchasers  held  to  be  without  founda- 
tion. 

The  rights  of  the  bona  fide  purchaser  from  the  fraudulent  grantee  are  not 
impaired  by  the  fact,  that  judgments  were  recovered  bj  the  creditors 
against  the  fraudulent  grantor  prior  to  the  conveyance  by  the  fraudulent 
grantee. 

A  concealed  defeat  or  secret  equity  arising  from  the  conduct  of  those  who 
previously  owned  the  property,  of  which  the  purchaser  had  no  notice, 
cannot  be  set  up  against  him. 
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Mr,  Strong,  for  complainant,  in  support  of  the  position, 
that  a  bona  fide  holder  of  a  fraudulent  bond  and  mortgage 
without  notice"  is  not  chargeable  with  the  fraud,  cited  Woods 
V.  Mason,  1  Sumner  C.  C.  R.  506 ;  Bean  v.  Smith,  2  Mason 
251 ;  Dexter  v.  Harris,  Ibid,  531 ;  Kittredge  v.  Sumner,  11 
Pick,  50;  Rowley  v.  Bigelow,  12  Pick.  307 ;  Oibbs  v.  CAcwe, 
10  Mass,  125. 

Jtfr.  -ET.  F.  Speer,  for  the  judgment  creditors  and  pur- 
chaser under  the  judgment. 

The  judgments  are  prior  to  the  assignment  to  the  com- 
plainant, and  must  take  precedence  of  it.  Roberts  v.  Ander- 
son, 3  Johns,  Ch.  371 ;  1  Day  527. 

The  judgment  creditors  are  prior  in  point  of  time,  and 
having  equal  equities  with  the  assignee  of  the  mortgage,  the 
maxim,  qui  prior  est  in  tempore  potior  est  in  jure,  applies. 
2  Mason  273. 

A  purchaser  at  a  sheriff's  sale  stands  in  the  same  light  as 
a  judgment  creditor.    Hildreth  v.  Sands,  2  Johns,  Ch.  R.  35. 

As  to  the  true  rule  for  construing  two  or  more  statutes 
which  have  been  consolidated  into  one.  3  Zdb,  192,  In  the 
w/itter  of  Thomas  Murphy. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
gage for  $1000,  given  by  William  Robinson  to  Andrew  Rob- 
inson, and  by  him  assigned  to  the  complainant.  The  mort- 
gage was  executed  and  recorded  on  the  first  of  October, 
1856,  and  was  assigned  to  the  complainant  on  the  11th  of 
June,  1857,  to  secure  the  sum  of  $500,  and  by  a  subsequent 
assignment,  acknowledged  and  recorded  on  the  9th  of  No- 
vember, 1859,  for  the  further  consideration  of  $500,  was 
unconditionally  assigned  to  the  complainant. 

After  the  recording  of  the  mortgage,  but  before  its  assign- 
ment to  the  complainant,  judgments  were  recovered  against 
the  mortgagor,  and  the  mortgaged  premises  levied  upon  by 
virtue  of  executions  issued  thereon.  On  the  2l8t  of  January, 
1861,  the  premises  were  sold  by  virtue  of  these  executions, 
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and  were  subsequently  conveyed  to  William  Dunham,  the 
purchaser  at  the  sheriff's  sale.  Answers  are  filed  by  one  of 
the  judgment  creditors  and  by  the  purchaser  at  the  sheriff's 
sale  ailing  fraud  in  the  inception  of  the  mortgage,  know- 
ledge of  the  fraud  by  the  assignee,  and  want  of  consideration 
for  the  assignment. 

The  answers  allege,  and  the  evidence  proves  that  the 
bond  and  mortgage  in  their  inception  were  fraudulent.  They 
were  given  without  consideration  for  the  purpose  of  protect- 
ing the  mortgagor's  property  from  his  creditors.  The  fact 
is  proved  by  the  express  testimony  of  the  mortgagor  and 
mortgagee,  whose  evidence  in  this  particular  is  uncontra- 
dicted.    Upon  this  point  there  is  no  controversy. 

The  answers  further  allege  that  the  complainant  took  the 
assignment  with  full  knowledge  of  the  fraud,  and  without 
paying  any  consideration  therefor.  The  complainant  claims 
to  be  a  bona  fide  purchaser  for  value  without  notice  of  the 
fraud.  The  burthen  of  proof  is  upon  the  defendants.  The 
mortgagor  testifies  that,  prior  to  the  assignment,  he  informed 
the  complainant  that  the  mortgage  was  given  to  protect  his 
property  from  his  creditors,  and  that  the  assignment  was 
purely  voluntary.  Both  facts  are  expressly  denied  by  the 
complainant  in  his  evidence.  It  is  clearly  shown  that  at  the 
date  of  the  first  assignment,  which  was  in  the  nature  of  an 
hypothecation  of  the  mortgage  to  secure  the  payment  of  $500, 
the  complainant  gave  to  the  assignor  his  check  upon  the 
State  Bank  at  New  Brunswick  for  $500 ;  that  on  the  same 
day  the  check  was  presented  and  paid  to  the  assignor,  and 
by  him  paid  to  the  mortgagor.  The  mortgage  thus  assigned 
was  held  by  the  complainant  as  security  for  the  $500  ad- 
vanced until  the  9th  of  November,  1859,  and  one  year's  in- 
terest paid  on  the  sum  advanced.  At  or  about  the  time  of 
the  absolute  transfer  of  the  mortgage,  it  is  shown  that  Dan- 
bury,  the  complainant,  became  security  to  Stout  <fe  Company 
for  the  further  sum  of  $600,  for  goods  to  be  furnished  to  the 
mortgagor.  Upon  the  faith  of  this  guaranty,  goods  to  the 
amount  of  $497  were  furnished  to  Robinson,  and  the  amount 
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paid  by  the  complainant.  The  account  given  by  the  com- 
plainant of  the  transaction  is,  that  the  first  sum  of  $500  was 
advanced  by  him  upon  the  understanding  that  out  of  that 
sum  he  should  be  paid  a  debt  due  him  from  Eobinson,  the 
mortgagor,  of  $100,  which  was  the  inducement  for  the  loan, 
and  that  the  balance  was  applied  for  and  taken  by  Kobinson, 
to  enable  him  to  go  into  business  after  his  failure ;  and  that 
the  second  advancement,  sixteen  months  afterwards,  was 
made  at  Robinson's  request,  to  enable  him  to  continue  his 
business.  All  the  circumstances  tend  to  corroborate  the 
truth  of  this  statement.  It  is  shown  that,  soon  after  the 
first  assignment,  a  shop  was  fitted  up  in  Robinson's  house, 
and  business  transacted  there  in  the  name  of  his  son,  and 
that  at  the  date  of  the  second  assignment  he  obtained  credit 
to  the  amount  of  $500,  in  the  transaction  of  his  business, 
upon  the  faith  of  the  complainant's  guarantee.  The  conduct 
of  the  parties  and  the  terms  of  the  assignments  are  strictly 
in  accordance  with  this  view  of  the  case.  Both  assignments 
were  acknowledged,  and  immediately  recorded.  The  second 
assignment  is  absolute.  The  first  assignment  is  conditional, 
and  drawn  with  great  particularity.  It  recites  that  $500  is 
due  from  the  assignor  to  the  assignee  for  money  lent,  which, 
by  agreement  between  the  parties,  was  to  be  repaid  on  the 
first  of  May,  in  five  successive  years,  with  interest  for  the 
first  year  on  $500,  and  annually  thereafter  on  the  amount 
remaining  unpaid,  with  the  privilege,  on  the  part  of  the  as- 
signor, of  paying  the  entire  amount  at  his  option  at  any  time 
before  the  last  instalment  became  due.  It  further  provides, 
that  in  case  Danbury  collected  the  money  due  on  the  mort- 
gage, he  should,  after  paying  the  $500  advanced  by  him, 
with  all  costs  and  charges,  pay  the  surplus,  if  any,  to  the 
assignor.  This  arrangement  gave  the  control  of  ihe  mort- 
gage and  perfect  security  to  the  assignee.  It  protected  the 
interests  of  the  assignor.  It  gave  ample  time  and  opportu- 
nity to  the  party  for  whose  benefit  the  loan  was  made  to  re- 
pay the  loan  out  of  the  proceeds  of  the  business.  This  iB 
precisely  such  an  arrangement  as  would  naturally  have  been 
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made  by  the  parties  if  acting  in  good  faith,  each  desirous  of 
protecting  his  own  interest.  It  would  scarcely  have  been 
resorted  to  if  the  whole  transaction  was  a  sham.  The  only 
explanation  that  Robinson  gives  of  it  is,  that  it  was  all  de- 
vised the  more  effectually  to  cloak  the  fraud.  This  is  possi- 
ble, but  highly  improbable.  The  evidence  satisfactorily 
establishes  the  fact,  that  the  complainant  advanced  the  full 
amount  of  the  mortgage  debt  as  a  consideration  for  the  as-> 
signment. 

Wsjs  the  complainant  a  bona  fide  purchaser  without  notice 
of  the  fraud  ?  If  he  was  not,  if  he  took  the  assignment  with 
knowledge  of  the  fraud,  the  fact  that  he  paid  full  considera- 
tion will  not  aid  him.  Eobinson  swears  that  Danbury  had 
express  notice  of  the  fraud ;  that  he  told  him,  before  either 
of  the  assignments  were  executed,  that  the  mortgage  was 
made  without  consideration  for  the  purpose  of  protecting  the 
property  of  the  mortgagor  from  his  creditors.  This  Dan- 
bury  denies,  and  testifies  that  he  never  heard  or  knew  of  the 
fraud  until  Danbury  was  about  to  make  sale  of  Robinson's 
property  under  execution,  long  after  the  last  assignment. 
The  fact  was  then,  for  the  first  time,  made  known  to  him  by 
Robinson,  and  disclosure  was  threatened  if  Danbury  per- 
sisted in  pressing  his  execution.  Upon  which  side  of  this 
conflicting  statement  lies  the  probability?  If  the  assign- 
ment to  Danbury  was  purely  voluntary,  if  he  accepted  the 
assignment  for  Robinson's  benefit  merely  to  aid  him  in  de- 
frauding his  creditors,  it  is  highly  probable  that  Robinson 
informed  him  of  the  real  truth  of  the  case.  He  must  have 
done  so  to  have  given  Danbury  an  inducement  for  his  con- 
duct. But  the  fact  is  established  that  Danbury  advanced  a 
full  consideration  for  the  mortgage ;  that  he  took  the  assign- 
ments as  security  for  the  moneys  advanced,  and  that  they 
were  made  and  placed  upon  record  at  the  time  of  making 
the  loans.  It  is  not  probable,  while  Robinson  was  seeking  to 
obtain  from  Danbury  a  loan,  and  offering  him  security  for 
its  repayment,  that  he  would  have  told  him  that  the  secu- 
rity offered  was  fraudulent  and  worthless. 

Vol.  I.  T 


Digitized  by 


Google 


218  CASES  IN  CHANCERY. 

Danbory  v.  Robinson. 

The  evidence  is  not  sufficient  to  impeach  the  title  of  the 
complainant  as  a  bona  fide  purchaser  of  the  mortgage  with- 
out notice  of  the  fraud. 

It  is  further  urged,  that  if  the  complainant  be  a  bona  fide 
purchaser  of  the  mortgage  without  notice,  his  title  is  never- 
theless invalid  as  against  the  creditors  of  the  fraudulent 
mortgagor.  It  was  so  held  by  the  Supreme  Court  of  Con- 
necticut, in  Preston  v.  Orofuty  1  Conn,  H.  527,  and  by 
Chancellor  Kent,  in  Roberts  v.  Anderson,  3  Johns.  Ch.  B, 
371.  These  cases  distinguish  between  the  operation  of  the 
statute  27  JEliz.,  ch.  4,  intended  to  protect  bona  fide  purcha- 
sers, and  the  statute  13  Uliz,,  ch.  5,  made  to  protect  creditor*. 
They  admit  that,  under  the  latter  statute,  a  purchaser  for  a 
valuable  consideration  without  notice  from  a  fraudulent 
grantee  will  be  preferred  to  a  subsequent  purchaser  for  a 
valuable  consideration  from  the  grantor.  The  first  pur- 
chaser has  in  such  case  the  preference  whether  he  takes 
from  the  fraudulent  grantor  or  grantee.  But  they  maintain 
that,  under  the  latter  statute,  a  bona  fide  purchaser  without 
notice  from  a  fraudulent  grantee  acquires  no  title  by  the  con- 
veyance against  the  creditors  of  the  fraudulent  grantor.  The 
distinction  is  not  well  founded. 

The  decision  of  the  Chancellor  in  Boberts  v.  Anderson  was 
unanimously  reversed  by  the  Court  of  Appeals,  and  the  dis- 
tinction made  by  the  Chancellor  in  the  construction  of  the 
two  statutes  declared  to  *be  without  foundation.  Andersoyi 
V.  Boberts,  18  Johns.  B.  616. 

The  subject  is  very  fully  examined  by  Chief  Justice  Spen- 
cer, in  delivering  the  opinion  of  the  Court  of  Appeals,  and 
has  been  elaborately  discussed  and  definitively  settled  in 
numerous  other  cases.  Bean  v.  Smith,  2  Mason  252;  Somes 
V.  Brewer,  2  Fick.  198;  Oriental  Bank  v.  Haskvas,  3  Mete. 
332;  Green  v.  Tann^,  8  Mete.  422;  Dugan  v.  Vaitier,  3 
BUickf.  245. 

**  It  is  now  the  settled  American  doctrine  that  a  bonajide 
purchaser  for  valuable  consideration  is  protected  under  tlio 
statutes  of  13th  and  27th  Elizabeth,  as  adopted  in  this  coTin- 
try,  whether  he  purchases  from  a  fraudulent  grantor  or  a 
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fraudulent  grantee ;  and  that  there  is  no  difference  in  this 
respect  between  a  deed  to  defraud  subsequent  creditors  and 
one  to  defraud  subsequent  purchasers.  They  are  voidable 
only,  and  not  absolutely  void."    4  Kent's  Com.  464. 

The  rightftof  the  bona  fide  purchaser  from  the  fraudulent 
grantee  are  not  impaired  by  the  fact  that  judgments  were  re- 
covered by  the  creditors  against  the  fraudulent  grantor  prior 
to  the  conveyance  by  the  fraudulent  grantee.  The  judg- 
ments constitute  no  lien  upon  the  legal  title  of  the  grantee. 
The  title  acquired  by  the  purchaser,  according  to  every  legal 
test,  was  perfect.  A  concealed  defect  or  secret  equity, 
arising  from  the  conduct  of  those  who  previously  owned  .the 
property,  of  which  the  purchaser  had  no  notice,  cannot  bo 
set  up  against  him.  Fletcher  v.  Feck,  6  Cranch  133;  An- 
derson V.  Foberts,  18  Johns,  F,  531. 

The  complainant  is  entitled  to  a  decree  according  to  the 
prayer  of  his  bill.  A  reference  will  be  ordered  to  ascertain 
the  amount  due  upon  the  mortgage. 


The  Mechanics  Building  and  Loan  Association  of  New 
Brunswick  vs.  John  B.  Conover  and  others. 

J.  B.  C,  the  defendant,  being  a  member  of  the  plaintiff's  association,  bor- 
rowed of  plaintiffs  $2000,  and  for  security,  executed  to  them  a  bond  and 
mortgage,  the  condition  of  which  bond  was  as  follows,  viz.  that  the  said 
J.  B.  C.  should  pay  to  the  complainants  the  interest  on  the  principal  sum 
of  $2000,  together  with  the  regular  monthly  instalments  of  one  dollar  on 
each  share  of  the  capital  stock  of  the  association  then  owned  by  him  on 
the  first  Monday  of  each  month  thereafter,  the  said  interest  at  the  rate 
of  one  half  of  one  per  cent,  monthly  thereafter  until  the  said  principal 
sum  of  $2000  shall  be  paid ;  and  in  case  the  said  J.  B.  C.  shall  neglect  to 
pay  the  said  regular  monthly  instalments  of  one  dollar  on  each  share  of 
stock  aforesaid  for  the  space  of  six  calendar  months,  or  in  case  six 
months*  interest,  or  that  amount  of  interest  at  the  rate  aforesaid  on  the 
said  principal  sum  of  $2000  shall  be  at  any  time  in  arrears  and  unpaid, 
if  the  said  J.  B;  C.  shall  immediately  pay  to  the  complainants  the  whole 
of  said  principal  sum  of  $2000,  with  lawful  interest  thereon  as  aforesaid, 
then  said  bond  or  obligation  shall  be  void. 

At  the  same  time  J.  B.  C,  owning  ten  shares  of  the  stock  of  the  association, 
as  required  by  the  constitution  of  the  company,  transferred  the  said  ten 
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shares  of  stock  to  complainants  as  collateral  and  additional  secnrity  to 

the  mortgage. 

Afterwards,  J.  B.  C.  executed  a  second  mortgage  on  the  same  premises  to 
H.,  and  subsequently,  being  in  failing  circumstances,  conveyed  the  mort- 
gaged premises  to  H.  in  fee. 

Subsequent  to  the  mortgage  and  conveyance  to  H.,  judgments  at  law  were 
recovered  against  J.  B.  C.  by  other  creditors,  and  executions  issued 
thereon  and  levied  on  the  ten  shares  of  stock  transferred  by  him  to  the 
complainants. 

On  a  bill  filed  to  foreclose  complainants*  mortgage,  it  was  held — 

That  on  a  default  by  J.  B.  C.  in  the  performance  of  the  condition  of  his 
bond,  the  complainants  were  entitled  to  recover  the  principal  of  the 
bond,  $2000,  with  the  arrears  of  interest  due  thereon,  without  any  deduc- 
tion for  the  monthly  instalments  which  had  been  paid  by  J.  B.  C.  on  his 
stock,  or  for  the  premium  on  the  loan  or  fines  paid  by  him  to  the  asso- 
ciation. 

That  if,  by  the  default  of  a  member  of  the  association,  his  mortgage  is  for- 
feited, he  must  pay  the  mortgage  debt,  as  any  other  obligor  not  a  mem- 
ber must  do.  The  benefit  of  his  membership  he  receives  in  the  value  of 
his  shares  when  the  scheme  is  accomplished. 

The  defendant,  H.,  has  no  equity  as  against  the  execution  creditors  of  J. 
B.  C.  to  have  the  securities  marshalled  so  as  to  compel  the  complainants 
to  exhaust  the  ten  shares  of  stock  in  satisfaction  of  their  mortgage  be- 
fore resorting  to  the  land  covered  by  their  mortgage. 

The  principle  of  marshalling  securities  in  favor  of  creditors  is  a  familiar  one, 
constantly  recognised  and  acted  upon  in  courts  of  equity.  But  it  will 
never  be  applied  when  it  is  injurious  to  a  third  party  over  whom  the 
party  claiming  the  benefit  of  the  principle  has  no  superior  equity. 

The  transfer  of  the  shares  to  the  association  is  in  the  nature  of  a  pledge 
rather  than  of  a  chattel  mortgage.  The  shares  remain  the  property  of 
the  shareholder  for  every  purpose  excepting  that  of  defeating  the  lien  of 
the  association.  The  principle  is  applied  wherever  a  stockholder  pledges 
his  stock  to  the  corporation  of  which  he  is  a  member.  He  retains  his 
rights  of  membership. 

It  items  that  goods  pledged  or  leased  by  the  defendant  in  execution  may 
be  taken  in  execution  subject  to  the  rights  of  the  pawnee  or  lessee. 

Where  the  pledgees  do  not  object  to  a  levy,  but  admit  its  validity  and  the 
rights  of  the  plaintiff  in  execution  subject  to  the  satisfaction  of  their  own 
claim,  can  a  third  party  object  to  the  levy  ? — Qatry, 

But  however  this  may  be,  the  claim  of  the  execution  creditor  is  good  in 
equity.  Such  levies  upon  property,  to  which  the  defendant  in  execution 
has  no  legal  title,  are  constantly  recognised  in  equity  when  the  plaintiff 
in  execution  comes  into  this  court  for  equitable  relief. 


Mr,  Strong,  for  complainants,  cited,  on  the  question  of 
marshalling  the  securities,  BeUly  v.  Mayer,  1  Beculey  55. 
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Mr.  Sehenck,  for  Herbert,  as  to  the  legality  of  the  levy  by 
the  judgment  creditors  of  Conover  on  the  stock  which  hafl 
been  assigned  by  him  before  the  levy,  cited  Den  v.  Steel- 
man,  6  Salst.  193;  WUkes  v.  Ferris,  5  Johns.  335;  Disbo- 
rough  v.  OutoaU,  Saxton  305. 

Mr,  Leupp,  for  the  judgment  creditors. 

The  levies  will  be  held  valid  in  equity  upon  the  resulting 
interest  of  Conover  in  the  stock,  although  he  may  have 
parted  with  the  legal  title.  Hoisted  v.  Davison,  2  Stock. 
290;  Doughten  v.  Grar/y  Ibid.  323. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
gage given  by  John  B.  Conover,  bearing  date  on  the  7th  of 
July,  1856,  to  secure  the  payment  of  a  debt  due  upon  a  bond 
of  even  date,  given  by  Conover  to  the  complainants,  with  the 
following  conditions,  viz,  that  the  said  Conover  should  pay 
unto  the  complainants  the  interest  on  the  principal  sum  of 
$2000,  together  with  the  regular  monthly  instalments  of  one 
dollar  on  each  and  every  share  of  the  capital  stock  of  the 
said  ajBsociation  then  owned  by  Conover,  on  the  first  Monday 
in  each  and  every  month  thereafter,  the  said  interest  at  the 
rate  of  one  half  of  one  per  cent,  monthly  and  every  month 
thereafter  until  the  said  principal  sum  of  $2000  shall  be 
paid ;  and  in  case  the  said  John  B.  Conover  shall  neglect  to 
pay  the  said  regular  monthly  instalments  of  one  dollar  on 
each  and  every  share  of  stock  aforesaid  for  the  space  of  six 
calendar  months,  or  in  case  of  six  months*  interest,  or  that 
amount  of  interest  at  the  rate  aforesaid  on  the  said  principal 
?um  of  $2000  shall  be  at  any  time  in  arrears  and  unpaid,  if 
the  said  John  B.  Conover  shall  immediately  pay  to  the  com- 
plainants the  whole  of  the  said  principal  sum  of  $2000,  with 
lawful  interest  thereon  as  aforesaid,  then  the  said  bond  or 
obligation  shall  be  void. 

At  the  time  of  the  execution  of  said  bond  and  mortgage 
Conover  owned  and  held  ten  shares  of  the  capital  stock  of 
the  association,  and  as  was  required  by  the  constitution  of 
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the  association  of  whicli  he  was  then  a  member,  he  assigned  the 
said  ten  shares  of  stock  to  the  association,  as  collateral  and 
additional  security  to  the  mortgage  for  the  payment  of  the 
money  secured  thereby ;  but  the  complainants,  by  their  bill, 
insist  that  no  part  of  the  stock  could  lawfully  be  used  and 
appropriated  upon  a  default  of  performing  the  condition  of 
the  mortgage  until  the  security  of  the  mortgage  was  ex- 
hausted by  foreclosure  and  sale  of  the  mortgaged  premises. 

On  the  thirtieth  of  March,  1860,  Conover  mortgaged  the 
same  premises,  with  other  lands,  to  John  B.  Herbert,  to  se- 
cure a  debt  of  $4000 ;  and  on  the  tenth  of  September,  1860, 
Conover,  being  in  failing  circumstances,  conveyed  the  mort- 
gaged premises  in  fee,  with  other  lands,  to  Herbert,  and  the 
residue  of  his  real  estate  to  other  parties. 

Subsequent  to  the  mortgage  and  conveyance  to  Herbert, 
judgments  at  law  were  recovered  against  Conover,  and  exe- 
cutions issued  thereon  were  levied  upon  the  said  ten  shares 
of  stock  owned  by  him  in  the  association. 

Conover,  it  is  admitted,  is  insolvent  and  unable  to  pay  his 
debts. 

Two  issues  are  made  by  the  bill  and  answer,  viz. 

1.  What  amount,  if  anything,  are  the  complainants  enti- 
tled to  recover  upon  the  mortgage. 

2.  May  the  second  mortgagee  of  the  real  estate  have  the 
assets  marshalled  by  compelling  the  association  to  apply  the 
stock  owned  by  Conover  to  the  payment  of  their  debt  before 
resorting  to  their  mortgage  upon  the  real  estate. 

The  complainants  were  incorporated  under  the  provisions 
of  the  act  entitled,  "  An  act  to  encourage  the  establishment 
of  mutual  building  and  loan  associations."    Nix,  Dig,  84. 

They  are  invested  with  aU  the  rights,  privileges,  and  im- 
munities that  are  given  to  associations  organized  under  the 
provisions  of  that  act. 

It  is  not  alleged  that  the  loan  from  the  association  to  Con- 
over was  not  in  accordance  with  the  constitution  of  the  asso- 
ciation. It  is  alleged,  in  the  answer,  that  the  defendant 
received  but  $1800  for  his  loan  of  $2000.    But  it  appear:*, 
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by  the  evidence,  that  the  loan  was  sold  to  the  highest  bidder, 
and  that  Conover  became  the  purchaser  at  a  premium  of  ten 
per  cent.  The  constitution  of  the  association  provides  that 
the  loans  shall  be  disposed  of  to  the  highest  bidder,  and  that 
when  a  stockholder  is  declared  to  be  entitled  to  a  loan  or 
loans  he  shall  pay,  or  allow  to  be  deducted,  the  premium 
offered  by  him  for  the  same ;  and  he  shall  secure  the  pay- 
ment of  the  loan  to  the  association  by  a  mortgage  for  the 
full  amount  of  the  sum  loaned,  and  for  every  loan  of  $200 
made  to  a  stockholder,  at  least  one  share  of  stock  shall  be 
assigned  as  a  collateral  security.    Art  9,  §  3. 

Herbert,  by  his  answer,  claims  that  the  complainants  can- 
not recover  the  full  amount  due  upon  the  mortgage  accord- 
ing to  its  terms,  but  that  Conover  is  entitled  to  a  deduction 
of  all  the  moneys  paid  by  him  to  the  association,  and  is 
liable  only  for  the  balance.  The  claim  indeed,  as  set  forth 
in  the  answer,  goes  much  further.  It  is  insisted  that  he  is 
entitled  to  an  account,  under  the  direction  of  the  court,  of 
the  amount  due  from  Conover  to  the  complainants,  and  that 
in  taking  the  account  Conover  should  be  allowed  for  all 
moneys  paid  by  him  to  the  association  and  for  the  actual 
value  of  the  ten  shares  of  stock,  and  that  only  the  difference 
between  the  amount  thus  ascertained  and  the  amount  loaned 
and  advanced  by  the  complainants  to  Conover,  with  lawful 
interest,  shall  be  decreed  to  be  the  amount  due  to  the  com- 
plainants. 

The  claim  thus  presented  is,  that  a  member  of  the  associa- 
tion who  has  been  favored  with  a  loan  to  the  full  amount 
allowed  by  the  constitution  upon  each  share  of  his  stock, 
shall  have  the  premiums  which  he  engaged  to  pay  for  the 
loans  and  the  fines  incurred  for  his  defaults,  as  well  as  the 
monthly  instalments  which  he  has  paid  agreeably  to  the  con- 
stitution of  the  association,  restored  to  him  with  interest, 
and  at  the  same  time  that  he  shall  have  the  benefit  of  the 
advanced  value  of  the  stock,  derived  from  the  fact  that  these 
premiums,  fines,  and  monthly  instalments  have  been  paid  by 
all  his  fellow  members.    The  claim  has  no  foundation  in  law, 
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reason,  or  equity.  The  claim  in  its  modified  form,  in  which 
it  is  often  urged  on  behalf  of  members  of  similar  associations, 
is  that  the  claimant  is  entitled  to  have  deducted  from  the 
amount  of  the  mortgage  the  premiums  that  he  has  paid  on 
account,  and  to  this  extent  the  claim  would,  at  first  view, 
seem  to  be  equitable  and  just.  The  member  has  taken  a 
loan  of  $200.  He  is  to  repay  it  by  monthly  instalments. 
He  is  to  have,  moreover,  the  benefit  of  all  premiums,  fines, 
and  advanced  rates  of  interest  paid  by  himself  and  all  his 
a^ociate  members.  It  is  very  natural,  therefore,  for  the 
member  to  suppose  that,  when  he  has  paid  $100  in  monthly 
instalments,  no  more  than  the  balance  of  $100  can  remain 
due  on  the  mortgage.  But  he  forgets  that  the  payments  are 
made  not  upon  his  mortgage  debt,  but  go  into  a  general 
fund,  the  benefits  of  which  are  to  be  shared  by  every  mem- 
ber of  the  association.  And  while  he  may  reap  great  profits 
from  premiums,  fines,  and  high  rates  of  interest,  he  incurs 
the  hazards  of  losses  from  dishonest  officers,  defaulting  mem- 
bers, and  ill  secured  loans,  so  that  he  may  actually  repay 
the  whole  amount  loaned,  with  a  high  rate  of  interest,  and 
yet  be  a  debtor  to  the  association.  The  debt  is  in  fact  never 
discharged  until  it  is  either  actually  paid  according  to  the 
terms  of  the  mortgage  or  until  the  accumulation  shall  be 
sufficient  to  redeem  every  mortgage  given  by  a  shareholder, 
and  cancel  every  share  of  members  who  have  taken  no  loan 
at  its  par  value.  The  undertaking  of  the  member  to  repay 
the  loan  is  absolute,  and  he  must  perform  his  engagement. 
He  can  only  redeem  his  mortgage  by  paying  its  full  amount. 
He  can  have  no  credit  for  the  value  of  his  shares  until  the 
scheme  closes,  and  there  dre  funds  sufficient  to  divide  the 
full  amount  of  the  shares  among  all  the  shareholders  accord- 
ing to  terms  of  the  scheme. 

This  question  arising  upon  a  scheme  of  a  somewhat  diflFer- 
ent  character  from  the  present,  was  very  fully  discussed  by 
counsel,  and  decided  by  this  court,  in  the  case  of  The  Hoho- 
ken  Building  Association  v.  Martin^  at  October  term,  1861. 

The  principle  will  be  found  stated  in  Mosdy  v.  Baker ^  6 
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Hare  87 ;  Farmer  v.  Smithy  4  Hurls.  4"  Nor.  196,  and  in 
Seagrave  v.  Fope,  1  Degex  Mac.  4"  Cror.  783. 

The  same  principle,  as  applied  to  decrees  of  foreclosure, 
was  adopted  by  the  master,  and  sanctioned  by  the  Chancel- 
lor, in  Van  Vorst  v.  Horslei/,  to  be  found  in  Book  E.  A  of 
Enrolled  Decrees  626,  It  was  also  recognised  and  approved 
by  the  Chancellor  in  Savings  Association  v.  VayidervecTf  S 
Stock.  387. 

The  simple  principle  recognised  in  the  cases,  and  con- 
stantly acted  upon  is,  that  if  by  the  default  of  a  member  of  the 
association  his  mortgage  is  forfeited,  he  must  pay  the  mort- 
gage debt  as  any  other  obligor  not  a  member  must  do.  The 
benefit  of  his  membership  he  receives  in  the  value  of  his 
shares  when  the  scheme  is  accomplished. 

The  complainants  are  entitled  to  recover  the  principal  of 
the  bond,  $2000,  being  the  amount  loaned,  with  the  arrears 
of  interest  due  thereon. 

II.  The  defendant,  Herbert,  is  a  second  mortgagee,  and 
is  also  the  owner  in  fee  of  the  equity  of  redemption  of  the 
premises  included  in  the  complainants'  mortgage.  He  in- 
sists that,  as  the  complainants  hold  two  securities  for  their 
debt,  to  wit,  the  mortgage  and  the  ten  shares  of  stock  owned 
by  Conover,  and  assigned  as  collateral  for  the  mortgage  debt, 
he  is  entitled  to  have  the  assets  marshalled,  and  to  have  the 
shares  of  stock  first  applied  toward  the  liquidation  of  the 
debt  in  aid  of  his  claim.  The  principle  is  a  familiar  one, 
constantly  recognised  and  acted  upon  in  courts  of  equity. 
But  it  will  never  be  applied  where  it  is  injurious  to  a  third 
party  over  whom  the  party  claiming  the  benefit  of  the  prin- 
ciple has  no  superior  equity.  This  modification  of  the  prin- 
ciple was  recognised  and  applied  by  Chancellor  Williamson 
in  the  case  of  BeHly  v.  Mayerr^  1  BeasUy  55.  In  that  case, 
as  in  this,  the  loan  association  held  a  mortgage  for  $1000 ; 
and  as  additional  and  collateral  security  for  the  same  debt, 
they  held  five  shares  of  the  capital  stock  of  the  association, 
assigned  to  them  by  one  of  the  shareholders.  A  second  mort- 
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gagee  claimed  to  have  the  shares  of  stock,  which  had  been 
transferred  by  the  shareholder  to  a  third  party,  first  applied 
in  satisfaction  of  the  debt.  The  application  was  denied  upon 
the  ground  that  the  second  mortgagee  of  the  mortgaged 
premises  had  no  higher  equity  than  the  purchaser  of  the 
shares.  The  claim  in  that  case  and  in  this  was  precisely 
the  same.  The  difference  in  the  two  cases  consists  in  this,  that 
there  the  application  was  resisted  by  a  purchaser  of  the  shares, 
here  the  objection  is  raised  by  execution  creditors  having  a 
levy  upon  the  shares. 

What  interest,  legal  or  equitable,  have  the  creditors  ac- 
quired by  virtue  of  the  levy?  The  shares  of  all  joint  stock 
companies  incorporated  under  the  laws  of  this  state  are  liable 
to  be  taken  and  sold  under  execution  in  the  same  manner  as 
goods  and  chattels.     Nix,  Dig,  268,  §  7. 

The  levy  was  made  in  compliance  with  the  requirements 
of  the  statute.  It  is  true  that  a  chattel  mortgage,  after 
forfeiture,  in  the  hands  of  the  mortgagee  is  not  liable  to  be 
taken  and  sold  on  execution  at  law  against  the  mortgagor 
on  the  ground  that  the  legal  ownership  is  in  the  mortgagee. 
But  the  company  is  not  the  mortgagee  of  this  stock.  There 
is,  it  is  shown,  a  formal  transfer  of  the  shares  to  the  associa- 
tion as  collateral  security  for  the  repayment  of  the  loans. 
But  the  shareholder  is  not  deprived  of  his  title  to  the  stock. 
He  still  continues  to  be  a  member  of  the  association  with  all 
the  rights  of  membership.  He  is  by  the  constitution  re- 
garded as  a  stockholder.  As  such  he  is  required  to  pay  his 
monthly  instalment  on  each  share.  He  may  vote,  act  as  a 
director,  or  other  officer,  and  in  fact  do  every  act  which  a 
stockholder  may  do  except  transfer  the  title  to  his  shares. 
Even  that  he  may  do  subject  to  the  lien  of  the  association. 
The  transfer  of  the  shares  to  the  association  is  in  the  nature 
of  a  pledge  rather  than  of  a  chattel  mortgage.  The  shares 
remain  the  property  of  the  shareholder  for  every  purpose 
excepting  that  of  defeating  the  lien  of  the  association.  The 
shareholders  may  exercise  every  other  control  over  them. 
The  principle  is  applied  wherever  a  stockholder  pledges  his 
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Stock  to  the  corporation  of  which  he  is  a  member.     He  re- 
tains his  rights  of  membership.    Angell  ^A.on  Corp.,  §  132. 

It  is  true  that,  by  the  strict  rules  of  the  common  law,  a 
pledge  could  not  be  taken  on  execution  in  the  hands  of  the 
pledgee.  Neither  could  an  equity  of  redemption  in  land,  nor 
goods  which  had  been  leased  or  levied  upon  by  a  prior  exe- 
cution, nor  bank  notes  nor  stocks  be  levied  upon,  in  regard 
to  which  the  strictness  of  the  ancient  rule  has  been  greatly 
relaxed  by  judicial  decisions  and  by  statute.  I  doubt  ex- 
ceedingly whether  the  doctrine  is  applicable  to  the  peculiar 
character  of  this  pledge.  But  admitting  it  to  be  so,  the  doc- 
trine was  designed  to  operate  in  favor  of  the  pledgee.  His 
interest,  it  is  admitted,  cannot  be  disturbed  by  the  levy.  But 
if  the  claim  of  the  pledgee  is  satisfied  the  levy  is  good. 

The  books  of  practice  very  generally  lay  down  the  rule, 
that  a  pledge  or  pawn  cannot  be  taken  in  execution  without 
specifying  whether  the  execution  be  against  the  party  maJcing 
the  pledge  or  the  party  holding  the  pledge.  Now  what  is 
usually  understood  and  meant  by  the  rule  is,  that  if  the  goods 
of  A.  be  pledged  to  B.  they  cannot  be  taken  in  execution 
against  B.  The  rule  is  thus  clearly  stated  by  Mr.  Archbold: 
"  The  sheriff  cannot  sell  goods  which  are  pawned  or  gaged 
for  a  debt  with  the  defendant,  nor  goods  demised  or  let  to 
him  for  years."     1  Arch.  Prac.  268. 

But  it  is  not  meant  that  if  the  goods  of  A.  are  pledged  to 
B.  they  may  not  be  taken  in  execution  against  A.  subject  to 
B's  lien.  Some  of  the  cases  undoubtedly  go  thus  far,  and 
upon  the  technical  idea  that  the  sheriff  cannot  disturb  B's 
possession.  It  is  not  claimed  that  he  can,  but  that  he  may 
sell  with  B's  assent  or  upon  the  satisfaction  of  B's  claim. 
AVhy  should  it  not  be  so  ?  A.  a  defendant  in  execution,  haa 
a  horse  worth  $300,  or  bank  stock  worth  $3000,  which  he 
pledges  to  B.  for  a  debt  of  $50 — will  that  protect  the  property 
from  the  lien  of  the  execution  at  law  and  drive  the  party 
into  equity  ?  Or  if  he  have  a  lease  of  real  estate  for  ten 
years,  and  underrent  for  one,  will  that  defeat  a  levy  for  the 
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residue  of  the  term  ?    Will  not  the  levy  be  good  subject  to 
the  right  of  the  undertenant? 

The  right  to  make  such  levy  has  long  been  recognised.  In 
an  ancient  treatise,  the  Law  of  JEacecutions,  p.  200,  (I  cite 
from  the  edition  of  1706)  it  is  said  that  "  goods  gaged  can- 
not be  taken  in  execution  from  the  party  who  hath  them  in 
pledge  without  payment  of  the  money." 

But,  subject  to  the  right  of  the  pawnee  or  lessee,  the  goods 
pawned  or  leased  by  the  defendant  may,  it  seems,  be  taken 
in  execution.  Sro.  Ab>,  JPledges,  pi.  24 ;  Ibid.,  JExeeutwrit 
pi  107. 

The  principle  is  very  clearly  stated  by  Mr.  Marryatt,  as 
counsel  in  argument  in  Scott  v.  Seholey,  8  East  476 :  "  (roods 
pawned  may  be  taken  in  execution  against  the  pawnee  in 
satisfaction  of  the  pledge.  And  though  it  be  said,  that  in 
the  case  of  a  lease  of  land,  and  of  a  stock  of  cattle  for  a  year, 
they  cannot  be  taken  in  execution  during  the  term,  that  is 
because  the  lessor  himself  could  not  have  dispossessed  the 
tenant  during  the  year,  and  of  course  the  lessor  s  creditor 
cannot.  But  subject  to  the  right  of  the  pawnee  in  the  one 
case,  and  of  the  lessee  in  the  other,  the  goods  may  be  taken." 

The  distinction  thus  stated  is  recognised  by  Mr.  Sewell  in 
his  Law  of  Sheriff  242. 

Here  the  pledgees  do  not  object  to  the  levy.  They  give 
to  the  sheriff,  as  required  by  statute,  a  certificate  of  the 
number  of  shares  owned  by  the  pledgor.  They  admit,  by 
their  bill,  the  levy  and  the  right  of  the  plaintifis  in  execu- 
tion subject  to  the  satisfaction  of  their  own  claim.  If  they 
so  consent,  can  a  third  party  object  to  the  levy  ?  I  think  not. 

But  however  this  may  be,  and  I  do  not  deem  it  necessary 
for  the  purposes  of  this  case  to  decide  the  point,  the  claim  of 
the  execution  creditor  is  good  in  equity.  Such  levies  upon 
property  to  which  the  defendant  in  execution  has  no  legal 
title  are  constantly  recognised  in  equity  where  the  plaintiff 
in  execution  comes  into  this  court  for  equitable  relief.  The 
defendant  is  asking  for  equitable  relief  at  the  hands  of  the 
court  against  the  claim  of  the  execution  creditor.    He  has 
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no  title,  legal  or  equitable,  to  the  property  levied  on.  He 
only  asks  that  the  assets  be  marshalled  as  a  peculiar  exer- 
md  of  equity  jurisdiction.  There  was  no  transfer  by  Cono- 
ver,  or  agreement  to  transfer  the  shares  to  Herbert.  On  the 
contrary,  the  evidence  shows  clearly  that  he  relied  upon  a 
parol  promise  by  Conover  to  pay  his  dues  to  the  association 
in  relief  of  the  mortgaged  premises.  That  promise  was  vio- 
lated. His  violation  of  the  promise  creates  no  equity  in 
fevor  of  the  mortgagee  against  the  execution  creditor.  The 
application  to  marshal  the  assets  must  be  denied. 

The  complainants  are  entitled  to  the  relief  prayed  for. 
There  must  be  a  reference  to  a  master  to  take  an  account. 


Joseph  H.  Campion  vs.  Egbert  K.  Kille  and  others. 

WheD  usury  is  set  up  as  a  defence  to  a  mortgage,  in  the  absence  of  more 
specific  aUegation,  and  of  any  averment  of  the  place  of  the  contract,  the 
defence  must  be  limited  to  a  violation  of  the  statutes  of  this  state  against 
usury. 

Courts  will  not  ex  officio  take  notice  of  foreign  laws,  and  coBsequ^ntly  they 
must,  when  material,  be  stated  in  pleading. 

If  the  defendant  designed  to  rely  upon  the  fact  that  the  contract  was  usu- 
rioin  undisr  the  laws  of  Pennsylvania,  it  was  incumbent  upon  him  to 
show  it  as  well  by  his  pleading  as  by  his  proof. 

Having  failed  to  do  so,  to  grant  an  application  made  at  the  hearing  of  the 
cause  to  supply  the  defect  by  amending  the  answer,  or  by  filing  a  sup- 
plemental answer,  would  not  be  in  accordance  with  the  practice  of  the 
court. 

The  design  of  the  amendment  is  not  to  correct  any  mistake  or  misstatement 
in  the  original  answer,  but  to  set  up  substantially  a  new  ground  of  de- 
fence. The  court  with  great  difficulty  permits  a  supplemental  answer 
when  an  addition  is  to  be  put  upon  the  record  prejudicial  to  the  plain- 
tiff; nor  will  the  court,  as  a  general  practice,  permit  a  defendant  to 
change  his  answer  after  the  cause  has  been  heard  upon  the  evidence,  and 
there  has  been  any  expression  of  opinion  from  the  court. 

In  the  construction  of  the  statute  against  usury,  courts  have  held,  with 
undeviating  uniformity,  that  when  the  real  transaction  was  a  loan  no 
shift  could  evade  the  statute.  No  matter  under  what  guise  the  loan  was 
concealed,  whether  by  sale  of  goods,  transfer  of  stock,  taking  bond  for 
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Urger  amount  than  loaned,  passing  off  depreciated  paper,  or  by  any 

other  expedient,  the  court  will  strip  off  the  guise,  and  ascertain  the  true 

nature  of  the  transaction. 
The  service  of  an  attachment  upon  mortgaged  prembes  after  the  execution 

and  delivery  of  a  mortgage,  but  before  it  is  recorded,  creates  no  lien  npos 

the  prior  estate  of  the  mortgagee,  if  the  mortgage  is  recorded  before 

judgment  is  entered  on  the  attachment. 
The  statute  declares  an  unrecorded  mortgage  void  only  as  against  a  Buhte- 

([xiQnt  judgment  creditor  not  having  notice  of  the  mortgage,  but  leaves  it 

in  full  force  as  against  an  aUaching  creditor. 


Voorhees,  for  complainanta, 

Merritt,  for  Kille. 

Dqme,  for  Brown  and  (xoodwin. 

The  Chancellor,  The  bill  is  filed  to  foreclose  a  mort- 
gage, given  by  Eobert  K.  Kille  to  James  Steel  and  others, 
upon  lands  in  the  county  of  Gloucester,  to  secure  the  pay- 
ment of  a  bond  for  $7500.  The  mortgage  bears  date  on  the 
seventh  day  of  April,  1858,  was  duly  recorded  in  the  clerk's 
office  of  the  county  of  Gloucester  on  the  eleventh  of  May, 
1859,  and  was  subsequently  assigned  to  the  complainant. 
On  the  ninth  of  February,  1859,  after  the  date  of  the  com- 
plainant's mortgage,  but  before  it  was  recorded,  the  mort- 
gaged premises  were  attached  by  virtue  of  a  writ  of  attach- 
ment issued  out  of  the  Supreme  Court  at  the  suit  of  Brown 
and  Goodwin. 

Kille,  the  mortgagor,  sets  up  usury  as  a  defence  to  the 
mortgage.  Brown  and  Goodwin,  the  attaching  creditors, 
claim  priority  over  the  mortgage  by  virtue  of  their  attach- 
ment. 

1.  The  mortgagor,  in  his  answer,  having  set  forth  tte 
circumstances  under  which  the  bond  and  mortgage  were 
given,  and  in  which  the  usury  is  alleged  to  consist,  avers  that 
the  bond  and  mortgage,  having  been  executed  by  reason  of 
such  corrupt  and  usurious  agreement,  are  "  by  tibe  laws  of 
the  land  usurious  and  utterly  void." 
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In  the  absence  of  more  specific  allegation,  and  of  any 
averment  of  the  place  of  the  contract,  the  defence  must  be 
limited  to  a  violation  of  the  statutes  of  this  state  against 
usury.  Bennington  Iron  Co.  v.  Rutherford,  3  Harr.  467; 
Dolman  v.  Cook,  Ante  66. 

Courts  will  not  ex  officio  take  notice  of  foreign  laws,  and 
consequently  they  must,  when  material,  be  stated  in  plead- 
ing, CoUeU  V.  Lord  Keith,  2  JEast  273;  Walker  v.  Maxwell, 
1  Mom.  104;  1  Chitty's  PL  (ed.  1837)  247. 

If  the  defendant  designed  to  rely  upon  the  fact  that  the 
contract  was  usurious  under  the  laws  of  Pennsylvania,  it 
was  incumbent  upon  him  to  show  it  as  well  by  his  pleading 
as  by  his  proof.  Coiheal  v.  Blydenburgh,  1  Halat  Ch.  B.  19. 

The  evidence  shows  that  the  contract  for  the  loan  was 
made  in  the  city  of  Philadelphia,  by  parties  resident  there, 
and  that  the  bond  and  mortgage  were  there  executed.  It  is 
clearly  a  Pennsylvania  contract,  and  its  validity  must  de- 
pend upon  the  laws  of  that  state.  It  cannot  be  usurious  or 
void,  as  alleged  by  the  answer,  by  the  laws  of  this  state. 
DeWolf  V.  Johnson,  10  Wheaton  367;  Varick  v.  Orane,  3 
Green's  Ch.  B.  128;  Coiheal  \.  Blydmburgh,  1  Ealst  Ch. 
B.  17,  631. 

The  defence  of  usury,  as  set  up  by  the  answer,  is  not  sus- 
tained. 

The  mortgagor  further  insists,  in  case  the  complainant 
should  be  deemed  entitled  to  any  relief,  that  he  can  recover 
only  the  sum  actually  advanced  upon  the  mortgage.  The 
answer  alleges  that,  as  a  part  of  the  loan,  the  mortgagor  re- 
ceived $3600  in  Pennsylvania  bank  notes  for  $4500,  at 
eighty  cents  on  the  dollar;  that  the  market  value  of  the 
notes  was  not  over  fifty  cents  on  the  dollar,  and  that  they 
were  immediately  sold  by  a  broker  for  $2143.50,  at  a  loss  to 
the  mortgagor  of  $1456.50.  This  sum,  with  interest  from 
the  date  of  the  mortgage,  it  is  insisted  should  in  equity  be 
deducted  from  the  amount  of  the  mortgage  debt.  This  in- 
fiistment  is  made  upon  the  ground  that,  by  the  construction 
given  to  the  Pennsylvania  statute  against  usury  by  the  courts 
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of  that  state,  the  complainant  is  permitted  to  recover  upon  a 
usurious  contract  only  the  amount  actually  advanced,  with 
lawful  interest,  and  that  this  court  will  give  to  the  complain- 
ant the  same  relief,  and  no  more,  than  that  to  which  he 
would  have  heen  entitled  by  the  law  of  the  place  where  the 
contract  was  made. 

The  obvious  objection  to  granting  relief  upon  this  ground 
has  already  been  adverted  to,  viz.  that  the  statute  of  Penn- 
sylvania has  not  been  pleaded,  and  that  the  court  will  not 
ex  officio  take  notice  of  the  laws  of  another  state.  This  diffi- 
culty was  anticipated  by  counsel  upon  the  argument,  and  to 
avoid  the  objection,  he  asks  leave  to  amend  or  to  file  a  sup- 
plemental answer. 

An  amendment  upon  this  ground  and  at  this  stage  of  the 
proceeding  would  not  be  in  accordance  with  the  practice  of 
the  court.  The  design  of  the  amendment  is  not  to  correct 
any  mistake  or  misstatement  in  the  original  answer,  but  to 
set  up  substantially  a  new  ground  of  defence.  The  court 
with  great  difficulty  permits  a  supplemental  answer  when  an 
addition  is  to  be  put  upon  the  record  prejudicial  to  the  plain- 
tiff. Strange  v.  CoUina,  2  Fe*.  4"  B.  163 ;  Edwards  v.  Mc- 
Leay,  Ibid.  256 ;  2  Danida  Prac.  914. 

Nor  will  the  court,  as  a  general  practice,  permit  a  defend- 
ant to  change  his  answer  after  the  cause  has  been  heard  upon 
the  evidence  and  there  has  been  any  exJ)ression  of  opinion 
from  the  court.     Callaway  v.  Dohson,  1  Brock,  122. 

But  it  is  not  clear  that  the  defendant  would  derive  any 
benefit  from  the  amendment  as  the  evidence  now  stands  be- 
fore the  court.  It  would  be  of  no  avail  unless  the  charge  of 
usury  is  established. 

In  the  construction  of  the  statute  against  usury  the  courts 
have  held  with  undeviating  uniformity  that  where  the  real 
transaction  was  a  loan  of  money,  no  shift  could  evade  the 
statute.  No  matter  under  what  guise  the  loan  was  con- 
cealed, whether  by  sale  of  goods,  transfer  of  stock,  taking 
bond  for  larger  amount  than  loaned,  passing  off  depreciated 
paper,  or  by  any  other  expedient,  the  court  will  strip  off  the 
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guise,  and  aacertain  the  true  nature  of  the  transaction. 
When  the  real  transaction  is  a  loan  of  money,  and  the  lender 
attempts  to  receive  from  the  borrower  more  than  the  amount 
actually  advanced  with  lawful  interest,  no  matter  under  what 
pretext,  it  contravenes  the  policy  of  the  statute,  and  incurs 
its  penalty.  Both  the  English  and  American  authorities  in 
support  of  this  principle  are  very  numerous.  Lowe  v.  Wal- 
ler ^  Douglas  736 ;  JRichards  v.  JBrown,  Oowper  770 ;  Barker 
V.  Vansommer,  1  Bro.  C.  C.  149 ;  Moore  v.  Battie,  Ambler 
371 ;  Ckmyn  on  Usury  94,  et  seq. ;  Stuart  v.  Mechanics  and 
Manufacturers  Bank,  19  Johns.  JR.  496 ;  Hose  v.  Dickson,  7 
Johns.  R.  196 ;  Bank  JJ.  S.  v.  Owms,  2  Peters  527 ;  Grosve- 
nor  V.  Flax  and  Hemp  Man.  Co.,  1  Green's  Ch.  R.  453. 

In  the  case  of  Roberts  and  Ogden,  appellants,  and  Sears, 
respondent,  decided  in  the  Court  of  Appeals  of  this  state  at 
January  term,  1835,  the  principle  was  distinctly  recognised. 
In  that  case  the  loan  was  for  $2000,  of  which  $800  was  re- 
ceived in  cash,  and  $1200  in  stock,  at  a  price  beyond  its 
market  value,  and  which  was  immediately  sold  by  a  broker, 
for  the  benefit  of  the  borrower,  at  a  loss  of  about  $300.  The 
court  held  the  transaction  usurious  and  void.  But  the  real 
question,  when  the  penalty  of  the  statute  against  usury  is 
sought  to  be  enforced  is,  whether  the  transaction  was  a  bona 
fide  sale  or  a  mere  loan  of  money. 

On  the  argument  of  this  case,  it  was  intimated  that  the 
evidence  established  a  case  of  usury.  But  upon  a  more 
careful  examination  of  the  evidence,  I  do  not  think  that  fact 
is  satisfactorily  established.  There  is  some  doubt  upon  the 
point  whether  the  transaction  was  in  reality  a  loan  or  a  sale 
of  stock.  The  fact  of  usury  should  be  clearly  established. 
The  defence  upon  this  ground  is  not  sustained,  and  the 
amendment,  if  admissible,  could  be  of  no  avail  to  the  de- 
fendant. 

2.  The  attaching  creditors  are  not,  by  virtue  of  their 
attachment,  entitled  to  priority  over  the  mortgage  of  the 
complainant,  although  the  mortgage  was  not  recorded  at  the 
time  of  serving  the  writ.    The  attachment  binds  the  pro- 
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perty  and  estate  of  the  defendant  in  attachment  from  the 
time  of  serving  the  writ,  hut  it  does  not  bind  property 
aliened  by  the  defendant  prior  to  the  service.  The  execu- 
tion of  the  attachment  therefore  created  no  lien  upon  the 
prior  estate  of  the  mortgagee.  The  daim  of  the  attaching 
creditors  to  priority  over  the  title  of  the  mortgagee  rests  on 
the  fact,  that  the  mortgage  was  not  recorded  when  the 
attachment  was  executed.  But  the  statute  gives  no  such 
priority.  It  declares  the  unrecorded  mortgage  void  only  as 
against  a  suhsequent  judgment  creditor  not  having  notice  of 
the  mortgage,  but  leaves  it  in  full  force  as  against  an  attach- 
ing  creditor.  Nix.  Dig.  124,  §  18 ;  Garwood  v.  Garwood,  4 
HaUt.  193 ;  Beeves  v.  Johnson,  7  Salst  29. 

The  mortgage  was  recorded  before  judgment  was  re- 
covered under  the  attachment. 

The  complainant  is  entitled  to  the  relief  prayed  for  in  his 
biU. 

Note. — ^Will  the  court  in  any  case  permit  an  answer  to  be 
amended  to  set  up  the  defence  of  usury  ?  See  CoUard  v. 
Smith  and  Wife,  2  Beasley  43 ;  Fulton  Bank  v.  Beach,  1 
Paige  429. — Reporter. 


CALEa  A.  L.  Shinn  vs.  Theodore  Budd. 

Subrogation  as  a  matter  of  right,  as  it  exists  in  the  civil  law,  from  whicli 
the  term  has  been  borrowed  and  adopted  in  our  own,  ii  never  applied  in 
aid  of  a  mere  volunteer.  Legal  substitution  into  the  rights  of  a  credi- 
tor, for  the  benefit  of  a  third  person,  takes  place  only  for  his  benefit, 
who  being  himself  a  creditor,  satisfies  the  lien  of  a  prior  creditor,  or  for 
the  benefit  of  a  purchaser  who  extinguishes  the  encumbrances  upon  his 
estate,  or  of  a  co-obligor  or  surety  who  discharges  the  debt,  or  of  an  heir 
who  pays  the  debts  of  the  succession. 

It  is  only  in  cases  where  the  person  advancing  money  to  pay  the  debt  of  a 
third  party  stands  in  the  situation  of  a  surety,  or  is  compelled  to  pay  it 
to  protect  his  own  rights,  that  a  court  of  equity  substitutes  him  in  the 
place  of  a  creditor  as  a  matter  of  course,  without  any  agreement  to  that 
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effect.  In  other  cases  the  demand  of  a  creditor  which  is  paid  with  the 
money  of  a  third  person,  and  without  any  agreement  that  the  security 
shall  he  assigned  or  kept  on  foot  for  the  henefit  of  such  third  person,  is 
absolutely  extinguished. 
Notice  of  an  equitable  lien  will  operate  to  charge  the  estate  in  the  hands 
of  the  purchaser,  but  no  notice  will  serve  to  render  operative  as  an  en- 
combrance  a  claim  in  itself  inequitable. 


Merritt,  for  complainant. 
Cannon,  for  defendant. 

The  Chancellor.  On-  the  nineteenth  of  July,  1852, 
Charles  Cotton,  being  seized  in  fee  of  a  house  and  lot  in 
Southampton,  mortgaged  the  same  to  secure  the  payment  of 
$225  to  Isaac  Hilliard.  The  mortgage  was  subsequently 
assigned  to  Andrew  Fort. 

On  the  first  of  March,  1856,  Cotton  died,  and  letters  of 
administration  upon  his  estate  were  granted  to  Shinn,  the 
complainant.  The  personal  estate  proving  insufficient  to  pay 
the  debts,  the  administrator  obtained  an  order  of  the  Orphans 
Court  to  sell  the  real  estate  of  the  decedent  for  the  payment 
of  debts.  In  pursuance  of  this  order,  the  mortgaged  premi- 
ses were  advertised  for  sale  by  the  administrator,  and  were 
struck  off  and  sold  to  John  Johnson  for  $366.52.  So  far  as 
appears  by  the  evidence,  neither  the  advertisement,  the  con- 
ditions of  sale,  the  report  of  sale  by  the  administrator,  or 
the  decree  of  confirmation,  contain  any  reference  whatever 
to  the  encumbrance  upon  the  premises.  On  the  thirteenth 
of  November,  1856,  a  deed,  in  pursuatice  of  the  sale,  was 
executed  by  the  administrator  to  the  purchaser.  On  the 
twenty-third  of  March,  1857,  the  title  became  vested  in 
Thomas  Kealy.  Kealy  died  on  the  twentieth  of  June,  1858. 
The  land  was  sold,  under  an  order  of  the  Orphans  Court,  by 
his  administratrix  for  the  payment  of  debts,  and  on  the 
twenty-first  of  May,  1860,  the  title  became  vested  in  Budd, 
the  defendant. 

On  the  thirtieth  of  March,  1857,  the  complainant  paid  to 
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Andrew  Fort,  the  assignee  of  the  mortgage,  $112,  the  bal- 
ance of  principal  and  interest  remaining  due  and  unpaid 
upon  the  mortgage  debt,  and  took  his  receipt  therefor  upon 
the  bond.  The  bill  is  filed  to  enforce  the  encumbrance  of 
the  mortgage  against  the  land  in  the  hands  of  the  defendant. 
The  complainant  asks  to  be  substituted  in  the  place  of  the 
assignee  of  the  mortgage,  and  to  be  subrogated  to  his  rights. 
The  ground  upon  which  the  relief  is  asked  is,  that  the  pur- 
chaser at  the  administrator's  sale  took  his  title  subject  to  the 
mortgage;  that  the  sum  due  upon  the  mortgage  was  de- 
ducted from  the  amount  of  the  purchase  money,  and  that  the 
mortgage  debt  was  paid  by  the  complainant,  not  as  adminis- 
trator, out  of  funds  belonging  to  the  estate  of  Cotton,  but 
out  of  his  own  funds. 

The  complainant's  case,  assuming  it  to  be  fully  sustained 
by  evidence,  is  briefly  this :  As  administrator  of  the  estate 
of  Cotton,  he  sold  the  real  estate  of  the  intestate,  by  order 
of  the  Orphans  Court,  for  the  payment  of  debts.  The  pro- 
perty was  sold  for  $365.52,  the  consideration  expressed  in 
the  deed  of  conveyance,  this  constituting  the  entire  value  of 
the  land  clear  of  encumbrances.  The  amount  due  upon  the 
mortgage,  $112,  was  not  paid  by  the  purchaser.  After  the 
sale,  the  mortgage  debt  was  paid  by  the  complainant  to  the 
holder  of  the  mortgage,  who  endorsed  upon  the  bond  a  re- 
ceipt in  full  of  the  debt.  There  was  no  assignment  of  the 
bond  and  mortgage.  The  estate  of  Cotton  was  settled  as  if 
the  purchase  money  had  been  paid  in  full  by  the  purchaser. 
It  was  in  fact  advanced  by  the  complainant  out  of  his  own 
funds.  The  mortgage  remains  in  his  hands  uncancelled  of 
record.  This  is  stating  the  case  most  fevorably  for  the  com- 
plainant. He  now  comes  into  court  seeking  to  enforce  the 
mortgage  against  those  claiming  under  his  own  grantee. 
He  does  not  claim  to  hold  the  mortgage  by  assignment;  but 
he  asks,  by  subrogation,  to  be  substituted  in  the  place  of  the 
mortgagee,  and  to  succeed  to  his  rights. 

Subrogation  as  a  matter  of  right,  as  it  exists  in  the  civil 
law,  from  which  the  term  has  been  borrowed  and  adopted  in 
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our  own,  is  never  applied  in  aid  of  a  mere  volunteer.  Legal 
substitution  into  the  rights  of  a  creditor,  for  the  benefit  of  a 
third  person,  takes  place  only  for  his  benefit,  who  being  him- 
self a  creditor,  satisfies  the  lien  of  a  prior  creditor,  or  for 
the  benefit  of  a  purchaser  who  extinguishes  the  encum- 
brances upon  his  estate,  or  of  a  co-obligor  or  surety  who  dis- 
charges the  debt,  or  of  an  heir  who  pays  the  debts  of  the 
succession.  Code  Napoleon,  Book  3,  tit.  3,  art  1251 ;  OivU 
Code  of  Louisiana,  art.  2157 ;  1  Pothier  on  Oblig.,  Part  3, 
cA.  1,  art.  6,  §  2. 

"  We  are  ignorant,"  say  the  Supreme  Court  of  Louisiana, 
"  of  any  law  which  gives  to  the  party  who  furnishes  money 
for  the  payment  of  a  debt  the  rights  of  the  creditor  who  is 
thus  paid.  The  legal  claim  alone  belongs  not  to  all  who  pay 
a  debt,  but  only  to  him  who,  being  bound  for  it,  discharges 
it."  NoUe  ^  Co.  V.  Thdr  Creditors,  9  Martin  602;  Curtis 
V.  Eitehen,  8  Martin  706 ;  Cox  v.  Baldwin,  1  Miller's  Louis. 
S.  147. 

The  principle  of  legal  substitution,  as  adopted  and  applied 
in  our  system  of  equity,  has,  it  is  believed,  been  rigidly  re- 
strained within  these  limits. 

In  The  Bank  of  the  United  States  v.  Winston* s  Executors, 
2  Brocken.  JR.  254,  Chief  Justice  Marshall  said :  "  If  a  se- 
curity not  assignable  be  discharged  by  a  surety  whom  it 
binds,  equity  keeps  it  in  force  in  his  favor,  and  puts  such 
surety  in  the  place  of  the  original  creditor.  But  I  think 
there  is  no  case  in  which  this  has  been  done  in  favor  of  a 
person,  not  bound  by  the  original  security,  who  discharges 
the  debt  as  a  volunteer." 

In  Gadsden  v.  Brovm,  1  Speer^s  Eq.  R.  41,  Johnson, 
Chancellor,  says :  The  doctrine  of  subrogation  is  a  pure  un- 
mixed equity,  and  from  its  very  nature  could  not  have  been 
intended  for  the  relief  of  those  who  were  in  a  condition  and 
at  liberty  to  elect  whether  they  would  or  would  not  be  bound, 
and  so  far  as  I  have  been  enabled  to  learn  its  history,  it  never 
has  been  so  applied.  It  has  been  directed  exclusively  to  the 
relief  of  those  who  were  already  bound,  and  who  could  not 
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but  chooBe  to  abide  the  penalty.  I  have  seen  no  case  in 
which  a  stranger,  who  was  in  a  condition  to  make  terms  for 
himself,  and  demand  any  security  he  might  require,  has  been 
protected  by  the  principle. 

In  Sanford  v.  McLean,  3  Paige  122,  Chancellor  Wal- 
worth states  the  principle  with  great  clearness.  "  It  is  only 
in  cases  where  the  person  advancing  money  to  pay  the  debt 
of  a  third  party  stands  in  the  situation  of  a  surety,  or  is 
compelled  to  pay  it  to  protect  his  own  rights,  that  a  court  of 
equity  substitutes  him  in  the  place  of  the  creditor  as  a  mat- 
ter of  course  without  any  agreement  to  that  effect.  In  other 
cases,  the  demand  of  a  creditor,  which  is  paid  with  the 
money  of  a  third  person,  and  without  any  agreement  that 
the  security  shall  be  assigned  or  kept  on  foot  for  the  benefit 
of  such  third  person,  is  absolutely  extinguished." 

The  same  doctrine  will  be  found  to  be  maintained  in  nu- 
merous other  cases  in  the  American  courts.  Sayes  v.  Warij 
4  Johns.  Ch.  JR.  130;  Banta  v.  Garmo,  1  Sandf,  Ch.  B.  384; 
WHJcea  V.  Harper ,  1  ComsL  586;  Swan  v.  Pattersonf  7 
Maryland  B.  164.  See  also  Copis  v.  Middleton,  1  Turner 
4-  Bu8.  224;  Hodgson  v.  Shaw,  3  Mylne  ^  K.  183;  WU- 
Harris  v.  Owen,  12  Simons  597 ;  Bowker  v.  BvU,  1  Simons, 
n.  s.  29. 

The  complainant  is  clearly  not  in  a  position  to  claim  the 
benefit  of  the  principle  which  he  invokes  for  his  relief.  He 
had  no  interest  in  the  land  subject  to  the  mortgage  for  the 
protection  of  which  it  was  necessary  that  he  should  pay  the 
mortgage  debt.  He  was  under  no  obligation  to  pay  it,  as 
surety  or  otherwise,  out  of  his  own  funds ;  on  the  contrary 
it  was  his  duty,  as  administrator  of  Cotton,  to  pay  the  debt 
out  of  that  estate.  He  so  understood  his  duty ;  for  in  the 
final  settlement  of  his  accounts  as  administrator,  he  charges 
himself  with  the  entire  proceeds  of  the  sale,  and  claims 
credit  for  the  payment  of  the  mortgage  debt  out  of  the  es- 
tate. If  he  chose  to  advance  the  mortgage  debt  out  of 
his  own  funds  for  the  convenience  of  the  purchaser,  he  was 
in  a  situation  to  require  a  new  mortgage,  or  such  other  se- 
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cority  as  he  saw  fit  for  his  own  protection.  Haying  ne- 
glected to  do  so,  he  has  no  claim  to  protection  in  equity  by 
being  subrogated  to  the  rights  of  the  mortgagee. 

The  fact  that  the  mortgage  has  not  been  satisfied  of  record 
will  not  alter  the  case.  The  evidence  shows  that  the  mort- 
gage debt  is  extinguished.  The  holder  of  the  mortgage 
neither  assigned,  nor  agreed  to  assign  the  security.  Upon 
the  receipt  of  the  money,  he  gave  the  administrator  a  receipt 
in  ftdl  for  the  debt.  But  if  the  fact  were  otherwise,  if  the 
administrator  held  the  bond  and  mortgage  in  his  own  hands 
nndischarged  and  unassigned  after  the  settlement  of  the  es- 
tate of  the  intestate,  this  court  would  not  interfere  for  his 
relief.  It  would  be  eminently  dangerous  to  permit  an  ad- 
ministrator, after  the  settlement  of  an  estate,  to  set  up  an 
uncancelled  mortgage  in  his  hands  which  it  was  his  duty  to 
have  discharged,  and  which  by  his  final  settlement  he  alleges 
was  discharged,  as  a  subsisting  encumbrance  upon  the  title 
of  the  purchaser  of  the  mortgaged  premises,  or  those  claim- 
ing under  him. 

Nor  is  the  case  aided  by  the  fact,  that  the  defendant  was 
apprized  at  the  time  of  his  purchase  of  the  claim  of  the 
complainant.  Notice  of  an  equitable  lien  will  operate  to 
charge  the  estate  in  the  hands  of  the  purchaser,  but  no  no- 
tice will  serve  to  render  operative  as  an  encumbrance  a 
daim  in  itself  inequitable. 

With  this  view  of  the  principle  by  which  the  case  must 
be  controlled  and  decided,  it  is  unnecessary  to  determine  the 
disputed  questions  of  fact  in  the  case.  The  facts  have  been 
assumed  to  be  in  accordance  with  the  allegations  of  the 
complainant's  bill.  Whether  they  have  been  established  in 
evidence,  is  in  no  wise  material  to  the  rights  of  the  parties. 

The  bill  must  be  dismissed  with  costs. 


Digitized  by 


Google 


240  CASES  IN  CHANCERY. 


Speer  v.  Speer. 


Maria  Speer,  survivor  of  Henry  A.  Speer,  vs.  Kynear 
Speer  and  others. 

A  conveyance  of  real  estate  by  a  father  to  his  son  htld,  under  the  circom- 
stances  of  this  case,  to  be  an  advancement 

The  clause  in  a  deed  acknowledging  payment  of  the  consideration  is  merely 
prima  facie  evidence,  and  according  to  the  current  of  American  cases 
and  the  well  settled  doctrine  in  this  state,  may  be  explained,  varied,  or 
rebutted  by  parol  proof. 

The  declarations  of  the  father,  whether  made  at  the  time  of  the  transac- 
tion or  afterwards,  are  competent  evidence  to  prove  that  the  deed  was 
intended  as  an  advancement.  It  is  a  question  of  intent,  and  may  be 
shown  by  the  declarations  of  the  parent  or  the  admissions  of  the  child. 

If  there  be  no  direct  evidence  of  intent,  it  may  be  inferred  from  the 
amount  and  character  of  the  gift. 

The  beneficent  design  of  the  statute,  in  securing  to  all  the  children  an 
equal  portion  of  the  inheritance,  is  in  accordance  with  the  spirit  and 
genius  of  our  institutions.  Equality  is  equity,  and  it  is  the  duty  of  the 
court  especially  to  see  that  its  purpose  shall  not  be  frustrated,  except 
upon  the  most  satisfactory  grounds  and  upon  the  clearest  evidence. 

The  administrator  of  an  intestate  is  not  a  necessary  or  proper  party  to  a 
bill  for  partition  between  the  heirs  of  the  real  estate  of  the  intestate, 
although  his  personal  estate  may  be  insufficient  to  pay  his  debts. 
Neither  the  administrators  nor  the  creditors  of  the  intestate  have  any 
such  interest  in  the  land  as  renders  them  necessary  parties. 

A  partition  will  not  affect  any  rights,  legal  or  equitable,  which  the  creditor 
may  have.  If  the  land  is  liable  for  debts  before  the  partition,  it  will 
remain  so  afterwards. 


A.  S.  Woodruff,  for  defendant. 

As  to  the  question  of  advancement — 

The  bill  charges  that  the  conveyance  to  the  son  was  an 
advancement.  The  answer  expressly  denies  the  charge,  and 
must  prevail  unless  overcome  by  two  witnesses.  2  Story's 
Eq,  1628. 

The  court  will  not  direct  an  issue  at  law  unless  the  answer 
is  contradicted  by  more  than  one  witness.  Pember  v.  Mat- 
thews, 1  Bro.  Ch.  jR.  62;  Mortimer  v.  Orchard,  2  Ves.jun. 
243. 

All  evidence  of  the  declarations  of  the  father  as  to  the 
character  of  his  deed  is  inadmissible,  and  should  be  rejected. 
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A  grantor,  after  giving  a  deed  for  a  valuable  considera- 
tion, cannot  by  a  declaration  affect  the  title. 

These  declarations  seek  to  contradict  the  terms  of  the 
deed,  to  show  that  the  land  was  not  sold,  but  given.  2 
Stcyry's  Eq.  Jut,,  §  1531 ;  1  Greenleafa  Ev,,  §  276—8. 

The  declarations  of  the  grantee  are  equally  inadmissible. 
1  Qreerdeaf,  §  281 ;  Paine  v.  Mclntier,  1  Mass.  69 ;  Taum- 
send  V.  Wdd,  8  Mass,  146;  Ldand  v.  Stone,  10  Mass.  461. 

This  is  not  a  case  of  advancement. 

That  is  when  the  father  bujrs  property  for  the  child,  and 
pays  the  consideration. 

So  where  land  is  conveyed  for  a  nominal  consideration  ex- 
pressed in  the  deed. 

No  case  can  be  produced  where  parol  evidence  has  been 
admitted  to  contradict  the  deed.  Dyer  v.  Dyer,  1  White  ^ 
Tudor,  Lead.  Cos.  141. 

Even  the  admission  of  the  grantee  insufficient.  BarUett  v. 
PickersgiU,  4  East  577,  note  ;  Baldwin  v.  Campfield,  4  Halst 
Ch.  J2.  893 ;  Opinion  of  Justice  Elmer  906. 

GledhiU,  for  complainant. 

We  are  co-heirs,  and  have  a  right  under  the  statute  (Mx. 
Dig,  212,  §  1,)  to  show  it  was  a  gift,  and  not  a  sale. 

If  putting  a  valuable  consideration  in  the  deed  shuts  us 
out,  the  statute  is  nugatory. 

The  Chancellok.  The  bill  in  this  cause  is  filed  for  the 
partition  of  the  real  estate  whereof  John  K.  Speer  died 
seized  among  his  children  and  heirs-at-law.  Speer  died  in- 
testate, on  the  first  of  May,  1853,  leaving  three  children,  a 
son  and  two  daughters,  all  of  whom  are  parties  to  the  suit. 
The  bill  is  filed  by  one  of  the  daughters,  and  charges  that 
the  father,  in  his  lifetime,  advanced  to  the  son  a  part  of  his 
lands  fully  equal  to  the  shares  of  the  other  children,  and 
that  he  is  therefore  entitled  to  no  part  of  the  real  estate  de- 
scending from  the  father.  The  bill  prays  that  the  real  estate 
of  which  the  father  died  seized  should  be  equally  divided  be- 

VoL.  I.  X 
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tween  the  two  daughters.  The  son,  by  his  answer,  denies 
that  he  received  any  part  of  the  real  estate  of  the  fetther  by 
way  of  gift  or  advancement,  and  claims  to  be  entitled  to  an 
equal  share  with  his  sisters  of  the  real  estate  of  which  the 
father  died  seized.    This  is  the  substance  of  the  issue. 

It  is  not  disputed  that  John  B.  Speer,  the  father,  by  two 
deeds  of  bargain  and  sale,  the  one  dated  on  the  sixth  of 
January,  1841,  and  the  other  on  the  twenty-sixth  of  April, 
1847,  for  the  aggregate  consideration  expressed  in  said  deeds, 
of  $4500,  conveyed  to  his  son  his  homestead  farm  and  two 
lots  of  land,  containing  together  ninety-two  and  a  half  acres. 
It  is  satisfactorily  established,  by  the  evidence,  that  the  value 
of  the  lands  thus  conveyed  was  between  one-third  and  one 
half  of  the  entire  value  of  the  real  estate  of  the  feither. 

The  bill  alleges  that  no  consideration  whatever  was  paid 
for  this  land,  but  that  it  was  conveyed  by  way  of  advance- 
ment. The  answer  alleges  that  the  lands  so  conveyed  by  the 
said  deeds  were  conveyed  to  the  son,  as  a  compensation  for 
services  which  he  had,  before  the  dates  of  the  respective 
conveyances,  rendered  to  the  father,  and  which  were  of  the 
fall  value  of  the  lands ;  and  that  it  was  distinctly  agreed 
that  the  said  lands  were  not  to  be  considered  as  an  advance- 
ment, and  were  not  to  interfere  with  the  share  to  which  the 
defendant  would  be  entitled  as  heir-at-law  of  his  feither. 

It  is  proved  that  the  father  repeatedly  declared  that  he 
had  given  the  feurm  to  his  son,  and  that  he  intended  to  give 
his  other  lands  to  his  daughters.  He  had  given  him  his 
share  of  his  estate,  and  that  he  had  done  for  him  what  he 
intended  to  do.  He  had  given  him  all  he  intended  him  to 
have,  and  he  feared  he  could  not  do  so  well  by  the  girls.  He 
had  more  land  than  he  could  take  care  of,  and  he  might  as 
well  give  some  of  it  to  his  son  now  as  to  leave  it  till  his  death. 
He  thought  he  had  given  him  his  share.  These  and  similar 
expressions  of  the  father,  proved  by  numerous  witnesses, 
show  very  clearly  that  he  intended  and  imderstood  the  con- 
veyance as  a  gift  of  a  portion  of  his  estate  to  his  son,  in 
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anticipation  of  his  death  and  the  final  distribution  of  his 
estate  among  his  children. 

There  is  evidence  of  the  declarations  of  the  son  to  the 
same  effect.  Dr.  Charles  T.  Van  Winkle  testifies  that  Rynear 
told  him  that  his  father  had  given  him  a  deed  for  the  farm, 
with  an  understanding  that  he  was  not  to  put  it  upon  record, 
or  with  an  injunction  to  that  effect.  The  witness  understood 
him  to  say  that  he  did  not  give  anything  for  the  farm.  It 
was  given  to  him — ^a  bestowment  or  gift. 

Albert  M.  Tichenor  testifies,  that  in  the  fall  of  1853, 
which  was  a  few  months  after  the  death  of  John  R.  Speer, 
Wilson  Kent,  the  husband  of  one  of  his  daughters,  having 
heard  a  report  that  Rynear  intended  to  claim  a  portion  of 
the  estate,  called  upon  him  in  company  with  the  witness ; 
told  him  that  he  had  heard  that  he  was  going  to  claim 
another  portion  of  the  estate,  and  wanted  to  know  if  that 
was  so.  Rynear  replied  it  was  not  so — ^that  he  had  never 
thought  of  it.  This  statement  derives  strong  confirmation 
firom  the  subsequent  admission  of  the  defendant  himself,  in  a 
conversation  with  Simeon  Brown  shortly  before  filing  the  bill 
of  complaint  in  this  cause.  Brown  testifies  that  Rynear, 
having  declared  his  intention  to  claim  a  share  of  the  land  of 
which  his  father  died  seized,  the  witness  asked  him  if  he  did 
not  tell  Wilson  Kent  that  he  did  not  intend  to  claim  any 
more  land  than  he  had.  The  defendant  replied,  "  I  had  a 
conversation  with  Kent  about  it ;"  and  added,  "  I  told  him  I 
had  not  thought  about  it,  or  made  up  my  mind  whether  I 
would  claim  my  right  or  not."  In  view  of  the  inquiry  that 
was  made  by  Kent,  and  of  the  obvious  motive  for  that  in- 
quiry, the  version  of  the  reply  given  by  the  defendant  is  as 
significant  as  that  given  by  Tichenor  himself.  If  he  had  re- 
ceived no  advancement,  why  should  he  have  doubted  whether 
he  would  daim  his  rightful  portion  of  his  father's  estate  ? 
The  declarations,  both  of  the  father  and  son,  indicate  that 
the  conveyance  was  made  as  a  gift  or  advancement. 

The  admitted  feints  of  the  case  are  strongly  corroborative 
of  this  view  of  the  transaction.    Independent  of  all  parol 
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evidence  in  regard  to  the  views  or  intentions  of  the  parties, 
the  facts,  as  disclosed  by  the  defendant  himself,  strongly  sup- 
port the  allegations  of  the  bill.  The  answer  admits  that  not 
a  dollar  was  paid  upon  the  delivery,  but  alleges  that  the  ser- 
vices of  the  defendant,  rendered  previously  to  the  dates  of 
the  deeds,  constituted  the  entire  consideration. 

The  son  came  of  age  on  the  twenty-ninth  of  April,  1838. 
He  married  on  the  tenth  of  the  ensuing  January,  within 
nine  months  after  he  was  of  age.  In  the  spring  of  1839,  he 
commenced  housekeeping  in  the  dwelling  upon  the  old  home- 
stead, where  he  remained  managing  his  father's  farm  until 
the  spring  of  1845,  when  he  removed  to  Little  Falls,  where 
he  remained  till  about  the  time  of  his  father's  death  in  1853. 
The  whole  period  that  he  had  charge  of  the  farm,  after  he 
came  of  age,  was  about  seven  years.  He  had  a  dwelling 
and  entire  support  for  himself  and  family  during  this  period, 
living,  it  may  fairly  be  presumed,  in  a  style  corresponding 
to  that  of  his  father  and  suitable  to  his  condition  in  life. 
What  further  compensation  he  received,  if  any,  does  not  ap- 
pear. As  a  remuneration  for  these  services,  he  claims  that 
his  father  deeded  him  nearly  one  half  of  his  entire  real 
estate,  worth,  as  appears  by  the  evidence,  from  about  $4000 
to  $5000.  As  a  matter  of  price,  the  remuneration  was 
utterly  disproportioned  to  the  service,  and  inconsistent  with 
the  well  known  habits  and  feelings  of  our  farming  population. 

This  view  of  the  case  would  seem  to  have  occurred  to  the 
defendant  himself,  for  he  offered  evidence  to  show  that  the 
father  had  promised  the  defendant's  wife,  who  was  living  in 
the  father's  family  before  her  marriage,  that  if  she  would  re- 
main with  him  he  would  do  as  well  by  her  as  the  rest  of  his 
children ;  and  having  offered  himself  as  a  witness,  he  testified 
that  the  consideration  for  the  deeds  "  was  an  agreement  by 
my  father  to  me  and  some  money."  He  states  the  agree- 
ment thus :  "  In  1833,  or  just  before  that,  my  father  came 
to  me  at  school.  He  told  me  he  meant  that  I  should  get  a 
professional  education,  but  he  had  altered  his  mind.  He  had 
a  large  farm,  and  nobody  to  take  care  of  it.    His  business 
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called  him  away,  and  if  I  would  oome  home,  and  take  charge 
of  it,  he  would  give  me  a  farm  independent  of  the  rest  of  his 
children.  He  thought  that  would  be  better  for  my  health 
than  to  learn  a  trade  or  get  a  professional  education." 

This  was  the  alleged  contract  whioh  formed  the  consider- 
ation of  the  deeds.  He  adds,  that  his  father  had  money  in 
his  hands  belonging  to  him,  coming  from  his  grandfather's 
estate— how  much  he  did  not  know. 

The  deeds  were  delivered  to  the  defendant,  as  he  testifies, 
by  his  lather  on  the  twenty-sixth  of  April,  1847,  fourteen 
years  after  the  alleged  promise.  The  defendant  further 
testifies  it  was  agreed  between  his  father  and  him,  at  the 
time  of  the  delivery  of  the  deeds,  that  it  should  be  a  settle- 
ment for  the  farm  he  agreed  to  give  me  if  I  would  stay 
there  until  I  was  of  age  or  was  ready  to  do  for  myself;  it 
was  a  settlement  for  my  services  with  him  and  for  what  he 
was  indebted  to  me  in  general.  This  is  a  totally  distinct 
case  from  that  made  by  the  answer,  which  makes  no  allusion 
whatever  to  any  special  contract— to  any  indebtedness  from 
his  fether  to  him — either  on  account  of  his  grandfather's  es- 
tate or  on  any  account  whatever,  but  alleges  that  the  entire 
consideration  for  the  conveyance  was  services  rendered  by 
the  son  for  the  father. 

It  is  impossible  to  regard  the  transaction  between  the  father 
and  son,  as  detailed  by  the  defendant,  in  the  light  of  a  legal  con- 
tract to  pay  for  services.  If  the  evidence  proves  anything,  it 
proves  an  intention  on  the  part  of  the  father  to  advance  the  son 
by  giving  him  a  farm.  At  the  time  of  the  alleged  promise  the 
defendant  was  a  boy  of  sixteen.  The  deed  was  to  be  given 
as  soon  as  he  was  of  age.  The  father  was  in  the  meantime 
entitled  to  his  services.  They  could  constitute  no  consider- 
ation for  the  contract.  To  regard  it  in  this  light  would  be 
to  do  violence,  not  only  to  the  legal  effect  but  to  the  whole 
spirit  of  the  alleged  conversation.  It  was  perfectly  natural 
that  the  father  should,  under  the  circumstances,  prefer  hav- 
ing his  son  at  home,  and  as  an  inducement,  should  offer  to 
advance  him.     He  was  an  only  son.  .  His  father  deemed  it 
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most  for  the  advanti^  of  his  son  that  he  should  abandon 
the  idea  of  a  profession.  He  desired  his  company  and  as- 
sistance. He  proposed  therefore,  as  soon  as  he  was  of  age, 
to  advance  him  by  the  gift  of  a  farm.  In  this  light  it  must 
necessarily  have  been  viewed  at  that  time,  both  by  the  father 
and  the  son.  It  was  equally  natural  that  the  father,  in  pur- 
suance of  this  proposal,  should  have  eventually  conveyed  to 
the  son  the  entire  homestead  farm  of  the  grandfather,  and 
that  he  should  have  given  to  him  a  larger  portion  of  his  es- 
tate than  to  either  of  his  daughters ;  but  there  is  nothing  in 
the  evidence,  fairly  considered,  to  justify  the  construction 
now  put  upon  the  transaction  by  the  son,  or  to  warrant  the 
idea  that  the  deed  was  delivered  as  a  compensation  for  ser- 
vices rendered. 

One  of  the  deeds  for  about  thirty-eight  acres,  part  of  the 
old  homestead,  is  dated  on  the  sixth  of  January,  1841, 
acknowledged  on  the  seventeenth  of  March  of  the  same  year, 
but  not  recorded,  and  as  the  son  swears,  not  delivered  till 
1847.  This  deed  was  executed  within  two  years  after  the 
son's  marriage,  and  while  he  was  residing  upon  the  home- 
stead. The  second  deed,  for  the  residue  of  the  homestead 
and  the  out  lots^  was  not  executed  until  the  twenty-sixth  of 
April,  1847,  and  both  deeds,  as  the  son  informs  us,  were  de- 
livered upon  the  same  day.  This  was  two  years  after  the 
son  had  left  the  farm,  and  while  he  was  keeping  a  hotel  at 
Little  Falls.  It  was  fourteen  years  after  the  alleged  promise 
to  convey  the  land,  and  nine  years  after  the  promise  was  to 
have  been  performed.  The  only  reason  assigned  by  the 
father  for  the  great  delay  in  giving  the  son  a  farm,  as  stated 
by  the  defendant,  was,  "he  said  he  was^rvt  ready."  This  was 
a  very  satisfactory  reason  for  not  making  a  gift,  but  a  very 
absurd  one  for  not  paying  a  debt. 

The  only  rational  solution  of  the  transaction  furnished  by 
the  testimony  is,  that  it  was  the  execution  of  a  long  cher- 
ished purpose  to  advance  the  son  in  his  lifetime,  and  that 
particular  time  was  selected,  as  is  testified  by  one  of  the 
witnesses,  because  he  then  contemplated  a  second  marriage, 
and  he  desired  to  settle  his  son  before  that  event. 
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Aooording  to  the  evidence  of  the  son,  after  the  deeds  were 
delivered  they  were  demanded  by  the  father,  and  actually 
given  up  by  the  son,  and  subsequently  restored  by  the  father. 
It  is  directly  in  evidence  that  the  son  declared  that  he  was 
enjoined  by  the  Mher  not  to  put  them  on  record,  and  that 
they  were  not  recorded  until  the  son  was  advised  that  his 
title  was  thereby  rendered  insecure.  The  son  never  ap- 
prized the  father,  nor  does  it  appear  that  the  father  ever 
knew  that  the  deeds  were  recorded.  The  alleged  obligation 
on  the  part  of  the  father  to  pay  for  services  rendered  was 
never  insisted  upon  by  the  son,  nor,  so  far  as  appears,  was  it 
ever  heard  of  by  any  other  person  in  the  lifetime  of  the 
father.  All  these  circumstances  are  quite  consistent  with 
the  idea  that  the  deed  was  made  to  the  son  as  an  advance- 
ment. Many  of  them  are  quite  irreconcilable,  upon  any 
rational  theory,  with  the  idea  that  the  conveyances  were 
made  in  execution  of  a  contract  and  as  compensation  to  the 
aon  for  services.  I  am  of  opinion  that  the  decided  weight 
of  the  testimony  upon  the  whole  case  is,  that  the  deeds  from 
the  father  to  the  son  were  made  as  a  gift  or  advancement, 
and  that,  under  the  provisions  of  the  statute,  the  son  is  en- 
titled to  no  share  of  the  estate  of  which  the  father  died 
seized,  or  to  so  much  only  as  shall  make  his  share  equal  with 
the  shares  of  his  sisters.  As  the  evidence  now  stands,  the 
portion  already  received  is  of  far  greater  value  than  that  of 
either  of  the  sisters  can  be.  Still  the  defendant  is  entitled 
to  have  that  fact  formally  examined  and  reported  upon  by  a 
master,  if  he  so  desire. 

But  it  is  contended  that  the  evidence  oflfered  in  support  of 
the  complainant's  claim  is  illegal,  and  should  be  excluded. 

1.  It  is  objected  that,  inasmuch  as  the  deed  purports  to  be 
a  sale  for  a  valuable  consideration,  it  is  not  competent  to 
contradict  the  deed  by  proof  that  it  was  made  for  natural 
love  and  affection  or  other  good  consideration.  The  evi- 
dence is  not  offered  to  invalidate  the  deed  by  showing  a 
want  of  consideration.  The  title  of  the  defendant  is  not 
called  in  question.    The  only  design  of  the  evidence  is  to 
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show  the  intent  with  which  the  deed  was  executed,  and  to 
prevent  the  defendant  from  using  it  for  a  fraudulent  pur- 
pose to  the  prejudice  of  the  other  heirs  of  the  grantor.  The 
clause  in  a  deed  acknowledging  payment  of  the  consideration 
is  merely  prirna  facie  evidence,  and  according  to  the  current 
of  American  cases,  and  to  the  well  settled  doctrine  in  this 
state,  may  be  explained,  varied,  or  rebutted  by  parol  proof. 
Clapp  V.  Tirrell,  20  Pick.  247;  McOrea  v.  PurmoH,  16 
Wmd.  460. 

The  case  of  Meeker  v.  Meeker,  16  Cbnn.  383,  is  an  au- 
thority directly  in  point.  The  advancement  in  that  case  was 
by  a  warranty  deed  from  the  father  to  the  son  for  the  con- 
sideration (expressed)  of  $2000.  The  objection  now  raised 
was  urged  and  overruled,  the  court  holding,  upon  parol  proof 
of  the  real  nature  of  the  transaction,  that  it  was  an  advance- 
ment. 

It  was  well  suggested  by  counsel,  upon  the  argument,  that 
this  objection,  if  valid,  would  render  the  statute  inoperative. 
For  where  an  advancement  of  land  is  made  by  father  to  son, 
it  is  the  usual,  if  not  universal  practice,  to  do  it  by  deed  of 
bargain  and  sale,  and  the  consideration  is  inserted  as  evi- 
dence of  the  value  of  the  advancement  intended  to  be  made. 
So  much  is  this  the  case,  that  by  statute  in  some  of  the 
states,  the  consideration  expressed  in  the  deed  is  conclusive 
proof  of  the  value  of  the  advancement  made. 

It  is  further  urged  that  the  declarations  of  the  father  are 
incompetent  evidence  to  prove  an  advancement.  Where  the 
declarations  of  the  father  are  made  at  the  time  of  the  trans- 
action they  are  clearly  admissible  as  a  part  of  the  res  gestce. 
Nor  do  I  perceive  any  legal  objection  to  declarations  subse- 
quently made.  The  declarations  of  the  grantor  subsequent 
to  the  date  of  the  conveyance,  to  show  fraud,  or  otherwise  to 
invalidate  the  title  of  the  grantee,  are  clearly  incompetent. 
But  as  before  said,  the  design  of  the  evidence  is  not  to  im- 
peach the  title  of  the  grantee.  It  is  not  oflFered  to  prove 
that  the  deed  is  fraudulent  or  inoperative,  but  to  show  the 
purpose  or  intent  with  which  the  deed  was  made  by  the 
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ancestor  to  avoid  injustice  and  effect  an  equality  as  between 
the  co-heirs.  Advancement  is  a  question  of  intent,  and  may 
be  shown  by  the  declarations  of  the  parent  or  the  admissions 
of  the  child.  16  Omn.  383;  6  Whartm  373;  1  WaUs  ^ 
Serg.  393. 

If  there  be  no  direct  evidence  of  intent,  it  may  be  inferred 
from  the  amount  and  character  of  the  gift.  1  Mad,  Chan. 
512;  6  Wharton  373. 

Under  the  statute  of  distributions,  such  evidence  is  con- 
stantly, and  it  would  seem  miist  necessarily  be  received.  A 
charge  of  the  money  or  chattel  advanced  by  tlie  father  to  the 
son,  or  a  memorandum  of  the  fact  that  the  sum  advanced 
was  intended  as  a  gift,  is  received  as  evidence  of  the  fact. 
Sometimes  a  bond  or  note  is  taken ;  but  that  converts  the 
intended  advancement  into  a  debt  from  the  son,  unless  a 
memorandum  is  elsewhere  made  of  its  real  character.  So 
iax  as  this  case  is  concerned,  the  decision  of  the  question  is 
of  no  moment.  It  is  shown  that  the  father  was  intemperate. 
His  declarations  are  proved  to  have  been  to  some  extent  con- 
tradictory, and  while  I  regard  the  declarations  clearly  indica- 
tive of  an  intent  to  make  an  advancement  or  gift  to  his  son, 
I  should  not  have  been  willing,  upon  the  strength  of  those 
declarations  alone,  to  have  sustained  the  bill.  If  the  decla- 
rations of  the  grantor  are  struck  out  of  the  case,  I  deem  the 
evidence  sufficient  to  overcome  the  allegations  of  the  answer 
and  to  sustain  the  bill.  The  intent  of  the  provision  of  the 
statute  of  distributions  respecting  advancements  is  to  equal- 
ize, as  near  as  may  be,  the  shares  of  all  the  children  of  the 
intestate.  The  design  of  the  act  is  to  do  what  a  good  and 
just  parent  ought  to  do  for  all  his  children.  The  same  be- 
neficent design  which  could  have  no  place  in  the  English  law 
of  primogeniture  is  introduced  into  our  statute  directing  the 
descents  of  real  estate.    Mx.  Dig.  195,  §  1. 

The  express  design  of  the  act  is  to  equalize,  as  far  as  may 
be,  the  shares  of  the  heirs.  It  designates  no  mode  in  which 
the  advancement  shall  be  made.  It  prescribes  no  evidence 
as  essential  to  establish  it.    It  simply  declares  that  if  the 
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ancestor  in  his  lifetime  has  given  and  advanced  any  part  of 
his  lands  to  any  of  his  issue,  such  issue  shall  not  be  entitled 
to  any  part  of  his  real  estate  descending  to  his  heirs,  or  no 
more  than  sufficient  to  make  his  share  equal  to  the  shares  of 
the  other  issue  in  equal  degree.  The  statute  does  not  inter- 
fere with  the  declared  will  or  manifest  purpose  of  the  an- 
cestor. It  takes  nothing  away  from  the  child  that  has  been 
advanced,  however  superior  his  share  may  be  to  that  of  the 
other  children. 

Evidence  was  oflFered  by  the  defendant  to  show  that  one  of 
the  daughters  had  treated  her  father  unkindly,  and  that  the 
husband  of  the  other  had  given  him  just  cause  of  provoca- 
tion. This  may  have  been  a  very  natural  and  strong  induce- 
ment for  the  father  to  advance  the  son  by  the  gift  of  a  larger 
portion-  than  can  be  received  by  either  of  his  daughters ;  but 
it  can  aSord  no  pretext  on  the  part  of  the  defendant  for  de- 
priving his  sisters  of  .their  just  share  of  the  inheritance, 
much  less  for  the  court  to  permit  such  manifest  injustice. 
The  beneficent  design  of  the  statute,  in  securing  to  all  the 
children  an  equal  portion  of  the  inheritance,  is  in  accordance 
with  the  spirit  and  genius  of  our  institutions.  Equality  is 
equity,  and  it  is  the  duty  of  this  court  especially  to  see  that 
its  purpose  shall  not  be  frustrated,  except  upon  the  most 
satisfactory  grounds  and  upon  the  clearest  evidence. 

Where  the  deed  upon  its  face  is  expressed  to  be  for  natu- 
ral love  and  aflfection,  the  presumption  is  that  it  was  designed 
as  an  advancement.  Where  it  is  made  for  an  alleged  valu- 
able consideration,  that  presumption  must  be  overcome. 
But  where  the  defendant's  answer  admits  that  the  considera- 
tion was  not  what  it  purports  to  be,  and  sets  up  another  and 
a  different  consideration,  it  becomes  him  to  prove  by  satis- 
factory evidence  the  case  upon  which  he  relies. 

The  fact  alleged  by  the  defendant,  in  his  answer,  that  the 
personal  estate  of  John  R.  Speer  (the  intestate  from  whom 
the  land  descended)  is  insufficient  to  pay  his  debts,  does  not 
make  the  administrators  of  the  estate  necessary  or  proper 
parties  to  the  biU  for  partition.    The  intestate  died  over 
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tluree  years  before  the  filing  of  the  bill.  The  real  estate  of  a 
person  dying  seized  thereof  remains  liable  for  the  payment 
of  his  debts  for  one  year  after  his  death.  After  that  period 
the  land  may  be  aliened  without  the  encumbrance  of  the 
debt    iVta:.  2%.  766,  S  26. 

Neither  the  administrators  nor  the  creditors  of  the  intes- 
tate have  any  such  interest  in  the  land  as  renders  them 
necessary  parties.  The  defendant,  who  raises  the  objection, 
is  himself  one  of  the  administrators.  He  admits  that  the 
estate  is  stiU  unsettled.  If  there  was  a  deficiency  of  assets, 
it  was  his  duty  long  since  to  have  applied  to  the  Orphans 
Court  for  the  sale  of  a  part  of  the  land  sufficient  to  pay  the 
debts.  No  such  application  appears  to  have  been  made.  He 
ought  not  to  be  permitted  to  make  his  own  neglect  of  duty 
an  obstacle  in  the  way  of  a  partition. 

But  the  decisive  answer  to  the  objection  is,  that  a  partition 
will  not  affect  any  rights,  legal  or  equitable,  which  the  credi- 
tor may  have.  If  the  land  is  liable  for  debts  before  the  par- 
tition, it  will  remain  so  afterwards.  Mortgagees  are  not 
necessary  parties  to  a  bill  for  partition,  nor  are  their  rights 
affected  by  it.    WoUen  v.  Copdand,  7  Johrhs.  Ch.  R.  140. 

Should  the  lands  be  found  incapable  of  partition,  and  a 
decree  for  sale  become  necessary,  it  may  then  become  a  ques- 
tion how  the  rights  of  creditors  should  be  protected.  In 
Matthews  v.  Matthews,  1  Edwards  566,  where  the  bill  for  par- 
tition was  filed  about  twenty  days  after  the  death  of  the 
intestate,  the  court,  under  the  provisions  of  the  New  York 
statute,  regarding  the  sale  as  premature  while  the  personal 
estate  appeared  to  be  insufficient  for  the  p&yment  of  debts, 
declined  to  make  an  order  for  sale. 

In  Latimer  v.  Sanson,  1  Bland  51,  after  a  decree  for  sale, 
and  an  actual  sale  made  under  a  bill  for  partition,  a  creditor 
was  permitted  to  come  in  by  petition,  and  to  have  her  debt 
paid  out  of  the  proceeds  of  the  sale  in  the  hands  of  the 
trustee.  The  court  are  inclined,  on  bills  for  partition,  to 
protect  the  interest  of  all  parties  having  legal  or  equitable 
claims  upon  the  lands;  but  in  whatever  mode  such  object 
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may  be  accompliahed,  it  is  certainly  not  proper  in  a  case  like 
the  present  that  it  should  be  done  by  making  the  adminis- 
trators parties.  It  will  involve,  indirectly,  the  investigation 
and  settlement  of  the  administrator's  accounts,  and  tend  to 
delay  and  embarrassment  in  the  conduct  of  the  suit,  besides 
withdrawing  the  settlement  of  the  accounts  from  the  appro- 
priate tribunal. 


Thomas  H.  Dudley  vs.  Dickson  and  Matlack. 

The  well  settled  rule  of  equity,  that  the  vendor  of  real  estate  has  a  lien 
upon  the  land  sold  for  the  purchase  money,  is  recognised  and  adopted 
in  this  state.  The  taking  of  the  note  or  hond  of  the  purchaser  for  the 
unpaid  purchase  money  will  not  impair  the  lien. 

But  the  taking  of  distinct  security,  either  in  the  shape  of  real  or  personal 
property,  from  the  vendee,  or  taking  the  responsibility  of  a  third  per- 
son, is  an  implied  waiver  of  the  lien. 

Any  act  which  indicates  that  it  was  not  the  intention  of  the  parties  that 
the  purchase  money  should  continue  a  lien  upon  the  land  conveyed  is  a 
waiver  of  the  lien. 

Where  the  grantor  took  a  note  of  a  third  person  (who  although  jointly  in- 
terested in  the  purchase,  was  not  a  party  to  the  deed,)  for  a  part  of  the 
purchase  money,  and  afterwards  accepted  from  the  grantee  a  declaration 
of  trust,  whereby  it  was  declared  that  she  held  ofie-third  of  the  land  con- 
veyed, as  a  guaranty  for  the  payment  of  said  note,  it  was  held — 

That  the  grantor  was  not  entitled  to  an  equitable  lien  on  the  whole  premi- 
ses conveyed,  but  must  be  restricted  to  the  security  afforded  by  the 
declaration  of  trust. 


Carpenter,  for  complainant,  ex  parte. 

The  Chancellor.  The  complainant,  by  deed  be^ng 
date  on  the  fifteenth  day  of  December,  1860,  for  the  con- 
sideration of  $6800,  conveyed  to  Sarah  W.  Dickson,  one  of 
the  defendants,  a  tract  of  land  in  the  county  of  Atlsmtic. 
Matlack,  the  other  defendant,  was  jointly  interested  in  the 
purchase,  and  the  conveyance  was  made  to  Dickson  at  his 
request.    On  the  day  of  the  delivery  of  the  deed,  the  pur- 
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chase  money  for  tlie  premises  had  all  been  paid  except 
$1131.20,  for  which  Matlack  gave  his  note  to  the  vendor  at 
thirty  days.  The  note  was  subsequently  renewed  for  ten 
days,  by  a  note  drawn  to  Matlack's  own  order,  and  placed  in 
the  hands  of  P.  J.  Gray,  the  agent  of  the  complainant,  and 
by  him  endorsed.  On  the  thirtieth  of  April,  1861,  Dickson, 
the  grantee,  made  and  executed,  under  her  hand  and  seal,  a 
declaration  of  trust,  wherein,  after  reciting  the  foregoing 
facts,  it  was  declared  that  she  held  ''  one-third  of  the  said 
tract  of  land,  or  the  proceeds  of  the  sale  thereof,  for  the  sole 
use  and  benefit  of  P.  J.  Gray,  as  a  guarantee  for  the  pay- 
ment of  said  note,  and  whenever  said  note  shall  be  paid  to 
said  Thomas  H.  Dudley,  then  this  obligation  to  cease  and  be- 
come null  and  void." 

The  complainant  seeks,  by  his  bill,  to  enforce  the  equitable 
lien  of  the  unpaid  purchase  money  against  the  whole  of  the 
land  conveyed,  or  against  so  much  and  such  part  thereof  as 
the  hen  may  be  deemed  to  attach  to. 

The  well  settled  rule  of  equity,  that  the  vendor  of  real 
estate  has  a  lien  upon  the  land  sold  for  the  purchase  money, 
is  recognised  and  adopted  in  this  state.  The  taking  of  the 
note  or  bond  of  the  purchaser  for  the  unpaid  purchase  money 
will  not  impair  the  lien.  Van  Doren  v.  Todd,  2  Greenes  Ch. 
R.  397 ;  Brinkerhoof  v.  Vansciven,  3  Ihid.  251 ;  Garson  v. 
Grem,  1  Johns.  Ch,  E,  308 ;  4  Kent's  Com.  152. 

But  the  taking  of  distinct  security,  either  in  the  shape  of 
real  or  personal  property,  from  the  vendee,  or  taking  the  re- 
sponsibility of  a  third  person,  is  an  implied  waiver  of  the 
lien.  Gibnan  v.  Brawn,  1  Mason  191 ;  S.  C.  on  appeal,  4 
Wheat.  255 ;  Nairn  v.  Prawse,  6  Vesey  752. 

Any  act  which  indicates  that  it  was  not  the  intention  of 
the  parties  that  the  purchase  money  should  continue  a  lien 
upon  the  land  conveyed,  is  a  waiver  of  such  lien.  Notes  to 
Macreth  v.  Symmons,  1  White  ^  Tudor  s  L.  C.  in  Eq.  256. 

As  where  the  vendor  took  a  mortgage  for  part  of  the  pur- 
chase money,  and  a  note  for  the  remainder.  Bond  v.  Kent, 
2  Fern.  281. 
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So  where  a  bond  was  given  for  the  unpaid  purchase  money 
secured  by  a  mortgage  anjxirt  of  the  purchased  property,  it 
was  held  that  the  lien  could  not  extend  over  the  rest  of  ihe 
land.     Copper  v.  Spottuwood,  TanUyn  21. 

Aside  from  all  other  difficulties  in  the  case,  assuming, 
upon  the  facts  stated,  that  the  complainant  had  an  equitable 
Uen  upon  the  lands  conveyed  to  Dickson  for  the  amount  of 
the  note  given  by  Matlack,  the  lien  was  lost  by  accepting  an 
encumbrance  upon  part  of  the  estate  as  a  security  for  the  note. 

The  acceptance  of  the  declaration  of  trust  by  Dickson, 
that  she  held  one-third  of  the  land  conveyed  as  a  guarantee 
for  the  payment  of  the  note,  affords  the  most  satisfSebctory 
evidence  that  the  vendor  did  not  rely  upon  his  lien  upon  the 
whole  property  conveyed  as  a  security  for  the  payment  of 
the  money. 

The  case  falls  directly  within  the  authority  of  Copper  v. 
SpotUswood,  Tamfyn  21. 

The  complainant  is  not  entitled  to  an  equitable  lien  upon 
the  whole  of  the  premises  conveyed.  He  must  be  restricted 
to  the  security  afforded  by  the  declaration  of  trust. 

Note. — See  note  to  Macreth  v.  Symmons,  1  White  if  Tur 
dor's  Leading  Cases  in  Equity  194,  222,  in  which  all  the 
cases  on  the  subject  of  the  vendor's  lien  for  the  purchase 
money  are  collected  and  discussed. 


Travers  and  Wife  vs.  Boss  and  Wife  and  others. 

If  an  answer  ia  so  evaaive  that  it  is  obviously  a  mere  delusion,  if  there  is  I 
no  answer  to  any  of  the  material  facts  stated  in  the  bill,  and  no  reason  f 
assigned  for  not  answering  them,  it  will  be  considered  as  no  answer,  and  ^ 
the  court  will  order  it  to  be  taken  from  the  file.  If,  on  the  other  hand, 
it  be  an  answer,  however  defective,  the  complainant  must  either  file  ex- 
ceptions or  a  replication,  or  set  down  the  cause  for  hearing  upon  bill  and 
answer. 

In  equity,  a  demurrer  is  only  a  mode  of  defence  to  the  bill.    H  w  fifr^ 
ruorUd  to  to  settle  the  validity  of  a  plea  or  an  answer.  ^ 
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This  was  a  motion  to  strike  out  an  answer  as  firivolous  and 
inipertinent> 

John  Chetwood,  for  the  motion,  cited  SUmt  v.  Evan8,  de- 
cided in  this  court  in  September,  1868. 

FUming,  contra,  cited  Nix,  Dig.  91,  §  28 ;  1  DanidlB  454 ; 
2  Ibid.  310,  307. 

The  Chancellor,  sljhe  defendant,  having  filed  his  answer 
to  a  bill  for  foreclosure,  the  complainant  moves  to  strike  out 
the  answer  as  frivolous  and  impertinent. 
V^f  the  motion  prevails,  it  must  be  upon  the  ground  that 
the  paper  purporting  to  be  an  answer,  and  filed  as  such,  is 
no  answer.  If  the  paper  filed  as  an  answer  is  not  filed  as 
required  by  the  rules  of  court,  or  is  not  sworn  to,  or  is  in 
any  other  respect  irregular,  the  court  may  treat  it  as  no  an- 
swer, and  direct  it  to  be  suppressed  or  taken  from  the  files. 
So  if  it  contain  no  answer  to  any  part  of  the  complainant's 
bill,  it  will  be  ordered  to  be  taken  from  the  files.  But  if  it 
be  an  answer,  however  insufficient,  the  court  will  not  dispose 
of  it  trpon  summary  motion,  but  leave  the  party  to  his  ex- 
ceptions. 

In  Tomkin  v.  Lethbridge,  9  Vesey  178,  the  answer  was 
clearly  evasive,  giving  no  information.  A  motion  was  made 
to  take  it  from  the  file,  on  the  ground  that  it  was  so  clearly 
illusive  that  the  court  might  say  it  was  no  answer.  The 
motion  was  denied.  Lord  Eldon  said,  it  is  very  difficult  to 
lay  down  as  a  rule  how  much  should,  and  how  much  should 
not  be  regarded  as  an  answer,  and  not  leave  it  to  be  matter 
of  exception.  But  he  intimated,  if  this  should  happen  again, 
a  general  order  should  be  made  to  prevent  it  in  future,  to  the 
effect  that  whenever  it  can  be  shown  that  the  answer  is  a 
mere  ddusion,  it  should  be  understood  to  be  the  practice  to 
take  it  off  the  file. 

In  TAomcw  v.  Lethbridge,  9  Ves^  463,  a  motion  was  made 
to  commit  the  defendant  for  contempt  in  putting  in  an 
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answer  clearly  evasive.  Lord  Eldon  intimated  his  opinion, 
that  if  an  answer  appears  upon  the  face  of  it  notoriously 
evasive  without  explanation,  it  ought  to  be  considered  an 
attempt  to  baffle  the  court,  and  make  all  its  proceedings  ri- 
diculous. He  nevertheless  held,  on  consultation  with  the 
master  of  the  rolls,  that  however  proper  it  might  be  to  make 
such  a  regulation  for  the  future,  it  was  impossible  in  that 
case  to  treat  the  party  as  guilty  of  a  contempt,  and  the 
motion  was  denied. 

In  Smith  v.  Serle,  14  Veaey  415,  the  same  learned  Chan- 
cellor said,  that  the  decision  made  by  him  in  Tompkin  v. 
Lethbridge  was  made  upon  the  authority  of  a  decision  of 
Lord  Thurlow,  who  held  that  if  the  defendant  merely  de- 
nied combination,  that  would  not  have  been  an  answer,  but 
by  denying  combination,  and  saying  something  about  some 
allegation  in  the  bill,  though  altogether  immaterial,  it  was  an 
answer.  The  Chancellor  further  said,  in  the  case  before  me, 
I  felt  myself  bound  by  that  authority,  but  I  am  so  unwilling 
to  give  any  countenance  to  such  an  abuse  of  the  practice, 
that  I  think  I  shall  never  be  induced  upon  both  these  au- 
thorities to  make  such  a  decision  again ;  and  if  such  an  at- 
tempt should  be  repeated  shall  hold  it  to  be  no  answer. 

In  Newman  v.  Gray,  10  Price  117,  an  answer  to  amend- 
ments, consisting  only  of  a  denial  of  a  statement  in  the  bill, 
which  the  defendant  had  already  in  effect  answered  in  his 
first  answer,  was  ordered  to  be  taken  off  the  file. 

In  the  case  of  Marsh  v.  Hunter,  3  Mad.  226,  the  Vice 
Chancellor,  Sir  John  Leach,  upon  the  authority  of  the  opin- 
ion of  Lord  Eldon  in  Tomkin  v.  Lethbridge,  (not  adverting 
to  his  later  opinion  in  Thomas  v.  Lethbridge)  denied  a  mo- 
tion to  take  an  answer  off  the  file  because  it  was  delusive, 
answering  only  a  few  facts  stated  in  the  bill. 

In  Olding  v.  Glass,  1  Younge  4*  Jervis  340,  the  court  re- 
fused to  order  an  answer  to  be  taken  off  the  files,  on  the 
alleged  ground  that  it  was  illusory,  the  defendant  merely 
stating  that  he  had  no  knowledge  of  any  of  the  matters  in 
the  bill  mentioned,  and  left  the  plaintiff  to  except 
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(in  2  Danidb'  Prae.  920  it  is  stated  that  the  result  of  the 
cam  appears  to  be,  that  although  the  court  will  remove 
from  the  file  any  document  which  purports  to  be  an  answer, 
but  is  not  so  in  reality,  yet  if  any  part  of  such  document 
does  entitle  it  to  fill  the  character  which  it  assumes,  although 
it  ia  an  answer  to  only  one  fact,  the  court  will  not  take  upon 
itself  to  decide  whether  it  is  evasive  d^Bot,  but  will  leave 
the  plaintiff  to  except  to  it  for  insufficiencyy 

I  incline  to  think  the  fair  result  of  thFtases,  and  certainly 
the  true  principle  is,  that  if  the  answer  is  so  evasive  that  it 
is  obviously  a  mere  delusion — ^if  there  is  no  answer  of  any 
of  the  material  facts  stated  in  the  bill,  and  no  reason  as- 
signed for  not  answering  them,  it  will  be  considered  as  no 
answer,  and  the  court  will  order  it  to  be  taken  from  the  file. 
JPfdUipa  V.  Overton,  4  Haywood  292 ;  Coopers  JEq.  Fl.  313 ; 
1  Barb.  Ch.  Fr.  169. 

(^ying  to  the  plaintiff  the  benefit  of  the  principle  thus 
stateSi,  it  IB  clear  the  case  now  before  the  court  is  not  within 
its  operation.  However  open  it  may  be  to  exceptions  on  the 
ground  of  insufficiency  or  impertinence,  or  both,  it  cannot 
be  treated  as  no  answer.  There  is  a  denial  of  combination, 
a^d  an  answer  to  some  of  the  material  facts  of  the  bill. 

I  If  it  be  an  answer,  however  defective,  the  complainant  l^^/' 
muBt  either  file  exceptions  or  a  replication,  or  set  down  the^^ 
cajue  for  hearing  upon  bill  and  answer.  Nix.  Dig.  91,  §  28. 
If  the  answer  sets  up  no  legal  defence,  and  the  material 
faists  are  all  admitted,  the  proper  course  is  to  set  the  cause 
down  upon  bill  and  answer,  or  if  more  evidence  is  requisite 
to  sustain  the  complainant's  case,  to  take  issue  upon  the 
answer.  If  the  insufficiency  or  impertinence  of  the  answer 
is  such  as  to  render  it  necessary  to  supply  the  defect  by  a 
more  full  answer,  or  to  be  relieved  from  the  impertinent  mat- 
ter, the  proper  remedy  is  to  file  exceptions. 

It  must  be  borne  in  mind  that  the  question  is  not  whether 
the  answer  is  lawful  or  not.  That  question  cannot  b(3 
examined  upon  this  motion,  much  less  is  it  necessary  that 
the  answer  should  contain  a  valid  defence  to  the  bill  of  com- 
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plaint. «  No  demurrer  lies  to  an  answer  in  equity^  There 
are  one  or  two  early  cases  where  it  was  resortedjo^'  WU- 
liams  V.  Owen,  1  Chan,  Cos.  56 ;  Wakdin  v.  Malthalf  2 
Chdn.  Cos.  8;  WyaU's  Prac.  Heg.  162. 

(But  its  propriety  was  doubted  then,  and  in  modem  prac- 
ticeil  is  never  used.  In  equity,  a  demurrer  is  only  a  mode 
of  defence  to  the  bill.  It  is  never  resorted  to  to  settle  the 
validity  of  a  plea  or  an  answerr-^^uch  method  of  proceed- 
ing is  not  recognised  in  the  books^  Barton's  Suits  in  Eq. 
96;  Mitford's  PI,  by  Jeremy,  l(TJ;  Cooper's  JSq.  Fl.  110; 
Story's  Eq,  PL,  ch.  9 ;  Luie's  PL  46,  315,  355 ;  Sinde's  Pr. 
146;  Blake's  Pr,  107;  1  DanieUs'  Pr.  598;  4  Bouvier's 
Inst,  §  4215;  Eaymond  v.  Svmonson,  7  Blackford  79; 
Thomas  v.  Brashear,  4  Monroe  65. 

A  demurrer  to  a  bill  in  equity,  like  a  demurrer  at  law, 
may  by  the  express  terms  of  the  statute,  if  it  appear  to  be 
frivolous  or  intended  for  the  mere  purpose  of  delay,  be  over- 
ruled as  frivolous.    Nix,  Dig,  634,  §  117. 

The  same  practice  would  perhaps  prevail  independent  of 
the  statute.    Bowman  v.  Marshall,  9  Paige's  R,  78. 

But  the  practice  does  not  extend  to  the  case  of  an  answer. 

I  find  no  case  in  this  court  where  an  answer  has  been  sup- 
pressed or  ordered  to  be  taken  from  the  file  on  the  ground  of 
its  insufficiency  or  frivolousness,  except  the  case  of  Stout  v. 
Evans,  decided  September,  1858,  which  was  referred  to  upon 
the  argument.  That  case  appears  to  have  been  decided  upon 
an  ex  parte  hearing,  and  probably  under  an  impression  Uiat 
the  answer  was  filed  out  of  season. 

The  motion  must  be  denied. 
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Mair«b*8  ex*n  v.  Oliver's  ez'n. 


Akthoky  Mobse  and  John  T.  Mabsh,  executors  of  Jonas 
T.  Marsh,  vs.  Washington  B.  Oliveb,  executor  of  Samuel 
T.  OUver. 

The  Btatnte  of  limitatioiui  is  a  good  plea  in  equity  ae  well  as  at  law.  Bat 
the  doctrine  of  equity  is,  that  a  direct  trust,  as  between  trustee  and 
cuiui  que  trust,  is  not  reached  by  the  statute. 

The  trusts  intended  by  courts  of  equity  not  to  be  reached  or  affected  by  the 
statute  of  limitations  are  those  technical  and  continuing  trusts  which  are 
not  at  all  cognizable  at  law,  bat  fall  within  the  proper,  peculiar,  and 
exclusive  jurisdiction  of  this  court. 

The  rule,  that  an  executor  who  has  not  proved  the  will  cannot  be  sued  at 
law  by  his  co-executors  who  have  proved  the  will  for  funds  of  the  estate 
which  have  come  to  his  hands,  is  not  founded  upon  a  very  satisfactory 
reason,  and  does  not  prevail  in  equity. 

An  executor  who  has  not  proved  the  will,  but  who  is  permitted  by  the  co- 
executors  who  have  proved  it,  to  get  into  his  hands  funds  of  the  estate, 
does  not  necessarily  become  a  trustee  so  as  to  deprive  him  of  the  protec- 
tion afforded  by  the  statute  of  limitations. 

If  in  such  case  the  person  so  receiving  the  funds  of  the  estate  did  become 
a  trustee,  he  would  not  be  trustee  for  his  co-executors,  nor  would  they 
be  his  ee$tui  que  tnuti,  and  to  exempt  a  trust  from  the  bar  of  the  statute, 
Uie  question  must  arise  between  the  trustee  and  the  ee$tu%  que  tnut. 


WiUiamaon,  for  complainant. 
F.  B.  Chetwood,  for  defendant. 

The  Chancellor.  Jonas  T.  Marsh,  by  lus  last  will  and 
testament,  bearing  date  on  the  twenty-seventh  of  June,  1844, 
authorized  his  executors  to  make  sale  of  his  real  and  per- 
sonal estate  for  the  purposes  of  his  will,  and  appointed  An- 
thony Morse,  John  T.  Marsh,  and  Samuel  Oliver  his  execu- 
tors. He  also  appointed  Samuel  Oliver  the  guardian  of  his 
children.  The  testator  died  on  the  seventh  of  July,  1844. 
Morse  and  John  T.  Marsh,  two  of  the  executors  appointed 
by  the  testator,  proved  the  will,  and  took  upon  themselves 
the  burthen  of  administering  the  estate.  Oliver,  the  other 
executor,  did  not  prove  the  will,  nor  did  he  formally  renounce 
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the  executorship.  The  bill  charges  that  Samuel  Oliver  pos- 
sessed himself  of  a  large  part  of  the  testator's  personal 
estate,  and  collected  and  received  the  proceeds  of  the  sale  of 
the  real  estate  to  an  amount  far  exceeding  the  amount  of  the 
debts  paid  by  him ;  that  although  the  business  of  the  estate 
was  transacted  in  the  name  of  the  complainants,  who  were 
the  acting  executors,  yet  that  Oliver,  although  not  sworn  as 
an  executor,  was  in  reality  an  acting  executor,  and  as  such 
had  almost  the  entire  control  of  the.  proceeds  of  the  sales 
and  the  business  of  said  estate ;  that  it  was  understood  and 
agreed  between  the  complainants,  as  acting  executors,  and 
Oliver  that  he  should  receive  the  proceeds  of  the  estate,  real 
and  personal,  and  should  apply  the  same  according  to  the 
intention  of  the  testator  and  the  terms  of  his  will.  Samuel 
Oliver  died  on  the  third  of  December,  1852,  possessed  of 
considerable  personal  and  real  estate,  without  having  ac- 
counted for  or  paid  over  to  the  complainants  the  proceeds  of 
the  estate  in  his  hands,  having  by  his  will  given  and  be- 
queathed the  bulk  of  his  estate  to  the  defendant,  and  ap- 
pointed him  sole  executor  of  his  will.  After  the  death  of 
Samuel  Oliver  the  defendant  became  possessed  of  his  estate, 
and  took  upon  himself  the  burthen  of  the  execution  of  his 
will,  and  thereby,  as  the  bill  charges,  became  liable  to  ac- 
count to  the  complainants,  as  surviving  executors  of  Jonas 
T.  Marsh,  for  the  amount  of  his  estate  remaining  in  the 
hands  of  the  said  Samuel  Oliver  at  the  time  of  his  death. 
The  bill  further  charges  that  the  defendant  has  frequently, 
and  within  the  last  six  years,  acknowledged  his  obligation, 
and  promised  the  complainants  to  account  with  them  and  to 
pay  over  the  balance  of  said  estate  so  remaining  in  his  hands. 
The  bill  prays  an  account  and  a  decree  that  the  amount 
found  due  may  be  paid  to  the  complainants. 

To  this  bill  the  defendant  pleads  the  statute  of  limitations, 
and  by  way  of  support  to  the  plea,  he  denies  that  Samuel 
Oliver  received  any  part  of  the  estate  of  the  said  Jonas  T. 
Marsh,  except  for  the  payment  of  debts  due  from  Marsh,  at 
the  time  of  his  death,  to  Oliver ;  denies  that  Samuel  Oliver 
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took  any  part  in  administering  the  said  estate,  or  acted 
therein  as  executor,  or  received  any  of  the  assets  in  pay* 
ment  of  debts  due  him  from  the  estate;  denies  that  the  de- 
fendant, as  executor  of  Samuel  Oliver,  received  any  part  of 
the  estate  of  Marsh,  or  that  he  ever  acknowledged  his  in- 
debtedness, as  such  executor,  to  the  estate  of  Marsh,  or 
promised  to  pay  to  the  complainants,  or  either  of  them,  any 
money,  as  due  from  the  estate  of  Oliver  to  the  estate  of 
Marsh. 

The  cause  is  set  down  for  hearing  upon  the  plea,  no  evi- 
dence having  been  taken.  No  exception  is  taken  to  the 
form  of  the  pleading.  As  the  case  stands,  the  averments  of 
the  plea  and  answer  must  be  taken  as  true.  The  plea  denies 
that  Samuel  Oliver  ever  received  any  part  of  the  estate  of 
Marsh  as  executor,  or  as  guardian  for  the  children  of  the 
testator,  or  for  any  other  purpose  than  in  payment  of  debts 
due  him.  It  denies  virtually  that  he  was  in  any  sense  a 
trustee  of  any  of  the  funds  of  the  estate,  and  that  any  ac- 
knowledgment of  the  indebtedness,  or  any  promise  to  pay  it, 
was  ever  made  by  the  defendant. 

Assuming,  then,  the  truth  of  the  averments  of  the  plea, 
via.  that  Samuel  Oliver  was  not  a  trustee ;  that  he  died  more 
than  six  years  before  the  filing  of  the  complainants'  bill; 
that  no  acknowledgment  of  the  indebtedness  was  ever  made 
by  the  defendant,  it  is  clear  that  the  plea  of  the  statute  of 
limitations  is  a  good  bar  to  any  demand  for  moneys  received 
by  Samuel  Oliver  in  his  lifetime,  even  if,  upon  accounting, 
a  balance  should  be  found  in  his  hands  due  to  the  estate  of 
Marsh. 

I  presume  the  design  of  counsel  was  to  submit  only  for 
the  decision  of  the  court,  at  this  time,  the  question  mainly 
discussed  upon  the  argument,  viz.  whether,  if  the  funds  of 
the  estate  of  Marsh  came  into  the  hands  of  Samuel  Oliver, 
nfho  was  appointed  an  executor  of  the  will  (but  who  neither 
proved  the  will  nor  renounced  the  executorship),  he  thereby 
became  a  trustee  of  the  estate,  and  whether,  as  sxich,  the 
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claim  against  him  may  be  barred  by  the  statute  of  limita- 
tions. 

The  statute  of  limitations  is  a  good  plea  in  equity  as  well 
as  at  law.  But  the  doctrine  of  equity  is,  that  a  direct  trust, 
as  between  trustee  and  cestui  que  truit,  is  not  reached  by  the 
statute.  The  rule,  as  stated  by  Chancellor  Kent,  is  that  the 
trusts  intended  by  courts  of  equity  not  to  be  reached  or 
affected  by  the  statute  of  limitations  are  those  technical  and 
continuing  trusts  which  are  not  at  all  cognizable  at  law,  but 
fall  within  the  proper,  peculiar,  and  exclusive  jurisdiction  of 
this  court.    Kane  v.  Bloodgood,  7  J.  C,  JS.  111. 

The  principle  has  been  repeatedly  recognised  and  acted 
upon  in  this  court.  Conover*s  Ux*r  v.  Cbnover,  Saxton  403 ; 
Wanmakers  ExWs  v.  Van  Buakvrky  Ibid.  686;  Allen  v. 
WooUey,  1  Green! s  Ck  209 ;  Stark  v.  Sunton,  2  Orems  Ch. 
311 ;  Dean  v.  Dean,  1  Stock.  429. 

The  difficulty  is  experienced  in  the  practical  application  of 
the  rule. 

It  is  urged  that,  as  an  executor  derives  his  authority  from 
the  will,  he  is  invested  with  the  office  and  with  its  rights  be- 
fore probate ;  that,  as  such,  he  is  entitled  to  take  the  funds 
of  the  estate,  and  that  he  cannot  be  sued  at  law  by  his  co- 
executors  who  have  proved  the  will,  although  he  has  not 
joined  in  the  probate ;  nor  can  an  action  at  law  be  main- 
tained against  his  executor  for  such  funds  after  his  death. 

The  rule,  as  it  prevails  at  law,  is  not  founded  upon  a  very 
satisfactory  reason,  and  does  not  prevail  in  equity.  KUley 
V.  Stanton^  1  Younge  4"  Jervis  74 ;  Daviea  v.  TFiKiaww,  1 
Svmons  5 ;  2  WUliams  on  ExWs  1626. 

The  reason  assigned,  viz.  that  an  executor  may  afterwards 
prove  the  will,  does  not  afford  a  very  satisfactory  reason 
why  he  may  not  be  sued  before  making  probate  by  the  execu- 
tors who  have  proved  the  will  or  by  the  administrator  cuan 
testamento  annexe.  By  our  statute,  if  an  executor  does  not 
prove  the  will  within  forty  days  administration  will  be 
granted.    Nix.  Dig.  276,  §  7 ;  and  it  would  be  no  defence  to 
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an  action  by  the  administrator  that  the  defendant  waa  ap- 
pointed executor. 

It  would  Beem  that,  under  the  statute  of  this  state,  if  the 
executor  had  actually  renounced,  or  had  failed  for  forty  days 
to  prove  the  will,  the  proper  practice  would  be  to  permit  the 
suit  to  be  maintained  against  him,  either  by  his  co-executors 
who  had  proved  the  will  or  by  the  administrator.  Whether 
he  could  or  could  not  afterwards  recall  his  renunciation  or 
prove  the  will,  could  not  in  principle  affect  the  right  of  action 
against  him.  But  whatever  may  be  the  rule  at  law,  or  the 
validity  of  the  reason  upon  which  it  is  founded,  such  clearly 
is  not  the  rule  in  equity. 

Nor  can  mere  inability  to  sue  at  law,  arising  from  the  rea- 
son assigned,  alter  the  character  of  the  trust  or  the  right  of 
the  defendant  to  avail  himself  of  the  statute  of  limitations  as 
a  defence.  It  clearly  could  not  operate  in  this  case;  for 
upon  the  death  of  the  executor,  Samuel  Oliver,  the  reason 
ceased  to  operate.  An  action  at  law  or  in  equity  might  have 
been  maintained  against  his  executor.  More  than  six  years 
have  elapsed  since  his  death.  The  fact,  therefore,  that  a  suit 
at  law  could  not  have  been  maintained  against  Samuel  Oliver 
by  the  complainants,  will  not  alter  the  nature  of  the  trust 
nor  relieve  the  claim  from  the  operation  of  the  statute. 

Nor  is  there  anything  in  the  nature  of  the  indebtedness 
itself  from  Samuel  Oliver  to  the  estate  of  Jonas  T.  Marsh 
which  exempted  it  from  the  operation  of  the  statute.  It  was 
not  a  direct  trust  feilling  within  the  exclusive  jurisdiction  of 
equity.  The  case  made  by  the  bill  is,  that  Samuel  Oliver 
had  aided  and  assisted  the  executors  in  the  settlement  of  the 
estate,  and  by  their  assent  had  received  and  paid  out  moneys 
belonging  to  the  estate,  and  had  in  this  capacity  received 
more  money  belonging  to  the  estate  than  he  had  accounted 
for.  Aside  from  his  alleged  character  as  trustee,  it  is  clearly 
a  mere  case  of  indebtedness  to  the  estate,  for  which  an  action 
at  law  might  be  maintained,  and  not  a  case  of  technical  trust. 
He  was  not  bound  to  settle  for  the  moneys  thus  received  as 
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executor  of  the  estate  or  trustee  of  the  heirs,  bat  to  settle 
with  the  executors  of  the  estate  as  a  debtor. 

The  equitable  principle  upon  which  the  doctrine  is  founded, 
as  stated  by  Lord  Bedeedale,  is,  that  if  a  trustee  is  in  pos* 
session,  and  does  not  execute  his  trust,  the  possession  of  the 
trustee  is  the  possession  of  the  cestui  que  trust;  and  if  the 
only  circumstance  is,  that  he  does  not  perform  his  trust,  his 
possession  operates  nothing  as  a  bar  because  his  possessicm  is 
according  to  his  title.  Sovenden  v.  Lord  Anneaky,  2  iSeho. 
^  Lef.  633. 

If  this  bill  were  filed  by  the  legatees  under  the  will  of 
Jonas  T.  Marsh,  charging  that  the  defendant,  under  color  of 
his  appointment  as  executor  or  of  his  office  as  guardian  of  the 
legatees,  had  acquired  possession  of  the  funds  of  the  estate, 
and  refused  to  execute  the  trusts,  it  would  present  a  very 
different  question.  But  the  executors  are  in  no  sense  the 
cestui  que  trusts  of  this  fund.  They  are  themselves  the  trus- 
tees of  the  estate,  and  bound  to  execute  the  trusts  of  the  will. 
They  have  professed  to  do  so  by  administering  upon  the 
estate  and  settling  their  accounts.  As  to  them,  Samuel 
Oliver  had  no  trust  to  execute.  He  is  not  their  trustee,  nor 
are  they  his  cestui  que  trusts.  To  exempt  a  trust  from  the 
bar  of  the  statute,  the  question  must  arise  between  the  trus- 
tee and  cestui  que  trust   lyon  v.  Marday^  1  Watts  R.  275. 

Upon  the  case  made  by  the  plea  there  must  be  judgment 
for  the  defendant.  If,  however,  it  was  desired  by  the  com- 
plainants (as  was  intimated  upon  the  argument)  to  take  issue 
upon  any  of  the  material  averments  of  £eu^  made  in  support 
of  the  plea  that  course  will  be  permitted. 


Frazee  Lee  vs,  Elias  Kirkpateick  and  others. 

When  the  defendant,  by  agreement  with  one  H.  D.,  executed  a  bond  and 
mortgage  to  the  complainant,  in  satisfaction  of  a  debt  due  from  H.  D.  to 
the  complainant  on  a  bill  filed  to  foreclose  the  mortgage,  the  defendant 
cannot  set  np  that  he  did  not  receive  fall  consideration  from  H.  D.  for 
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Im  imderiaking.  That  was  »  mattter  entirely  between  himtelf  and 
M,  B.,  and  neither  want  of  consideration  nor  illegality  of  consideration 
for  the  agreement  between  them  can  in  toy  wise  impair  the  validity  of 
the  bond  and  mortgage  given  to  the  complainant. 

Tlia  complainant  in  such  a  case  is  not  an  assignee  of  the  mortgage,  and  is 
not  affecled  by  the  equities  existing  between  the  defendant  and  H.  B.,  of 
"which  he  had  no  knowledge  at  the  execution  of  the  mortgage. 

As  a  general  rule,  the  assignee  of  a  mortgage  takes  the  mortgage  subject  to 
all  the  equities  subsisting  against  it  in  the  hands  of  the  Original  mort- 
gagee. But  if  the  mortgagor,  when  applied  to  for  information,  misleads 
the  assignee  as  to  the  amount  due,  or  conceals  his  equitable  defence,  or 
stands  silently  by,  and  permits  the  assignee  in  good  faith  to  pay  his 
money,  and  take  an  assignment  for  its  full  nominal  value ;  he  cannot 
afterwards  set  up  his  equitable  defence  against  the  claim  of  the  assignee 
for  the  payment  of  the  entire  debt. 


Williamson,  for  complainant. 
Beadey,  for  defendant. 

The  Chancellob,  The  bill  is  filed  to  foreclose  a  mort- 
gage for  three  thousand  dollars,  given  by  the  defendant  to 
the  complainant,  bearing  date  on  the  first  day  of  May,  1855. 
The  execution  of  the  bond  and  mortgage  are  admitted.  The 
defence  is,  that  the  loan  for  which  the  mortgage  was  given 
was  originally  made  by  one  H.  Dayton  to  the  defendant,  the 
consideration  received  for  the  mortgage  being  a  draft  bear- 
ing date  on  the  twenty-first  of  April,  1855,  at  six  months, 
for  $3001.50;  that  the  cash  value  of  the  draft,  on  the  day  it 
was  received  by  the  defendant,  was  but  $2908.94 ;  that  a 
portion  of  the  proceeds  of  the  draft  was  loaned  or  delivered 
by  Kirkpatrick  to  Dayton  before  the  execution  of  the  mort- 
gage, upon  an  express  understanding  and  agreement  that  it 
should  be  returned  by  Dayton,  together  with  such  additional 
sum  as  should,  mth  the  net  proceeds  of  the  draft,  amount  to 
^000,  the  sum  specified  in  the  bond  and  mortgage ;  that 
Dayton  failed  to  pay  the  money,  and  that  the  total  amount 
actually  received  by  the  defendant,  as  a  consideration  for  the 
execution  of  the  said  mortgage,  was  $2308.96.  The  mort- 
gage was  executed  to  the  complainant  at  Dayton's  request. 

Vol,  I.  z 


Digitized  by 


Google 


266  CASES  IN  CHANCERY. 

Lm  v.  Kirkpatrick. 

Upon  this  state  of  fiicta,  the  defendant  insists  that  he  is 
liable  upon  the  mortgage  only  for  the  amount  actually  re- 
ceived by  him  with  interest 

The  evidence  shows  that  the  original  negotiation  for  the 
loan  was  exclusively  between  Dayton  and  the  defendant; 
but  that  before  the  execution  of  the  papers  the  complainant 
agreed  to  accept  the  bond  and  mortgage  of  Kirkpatrick  for 
$3000,  as  payment  of  that  amount  due  to  him  from  Dayton. 
Of  this  fact  the  defendant  was  apprized,  and  he  thereupon 
agreed  with  the  complainant  to  give  the  bond  and  mortgage 
directly  to  him.  There  is  no  pretence  in  the  evidence  that 
Dayton,  in  making  the  loan,  acted  as  the  agent  of  the  com- 
plainant; that  he  had  any  participation  in  or  knowledge  of 
the  negotiation  between  Dayton  and  the  defendant  touching 
the  consideration  passing  between  them  for  the  mortgage,  or 
that  he  did  not  actually  allow  to  Dayton  in  good  faith  the 
full  amount  for  which  the  mortgage  was  given. 

As  against  Dayton,  if  the  mortgage  was  in  his  hands,  the 
defendant  would  be  entitled  to  a  deduction  of  the  amount 
withheld  in  violation  of  the  agreement.  The  mortgi^ 
would  be  deemed  a  security  for  the  amount  actually  advanced 
upon  it,  and  no  more.  E£r%  of  Howdl  v.  Avten,  1  Ghreens 
Ch,  It.  46. 

But  this  defence  is  not  available  against  the  complainant. 
The  bond  and  mortgage  were  given  by  the  defendant  directly 
to  the  complainant.  The  complainant  paid  full  value  for 
them.  They  were  received,  it  is  true,  to  pay  a  debt  of  Day- 
ton to  the  complainant.  But  if  the  defendant  chose  volun- 
tarily to  give  his  bond  and  mortgage  to  pay  a  debt  of  a  third 
party  to  the  complainant,  it  surely  does  not  lie  in  his  mouth  to 
object  that  he  did  not  receive  a  full  consideration  for  his  un- 
dertaking. That  was  a  matter  entirely  between  himself  and 
Dayton,  and  neither  want  of  consideration  nor  illegality  of 
consideration  for  the  agreement  between  them  can  in  any 
wise  impair  the  validity  of  the  bond  and  mortgage  given  to 
the  complainant. 

It  is  urged  that  the  position  of  the  complainant  is  virtually 


Digitized  by 


Google  I 


FEBRUART  TERM,  1862.  267 

Lee  V.  Kirkpatriek. 

ihat  of  an  assignee,  and  that,  as  assignee,  he  must  take  the 
znortgs^  subject  to  all  the  equities  subsisting  against  it  in 
the  hands  of  the  original  mortgagee. 

For  the  reasons  already  suggested,  there  is  in  reality  no 
analogy  between  the  position  of  the  complainant  and  that  of 
an  assignee.  He  holds  the  mortgage  not  through  Dayton, 
nor  under  or  by  virtue  of  any  contract  between  the  mort- 
gagor and  Dayton,  but  as  mortgagee  by  virtue  of  a  contract 
immediately  between  himself  and  the  mortgagor. 

But  if  the  mortgage  had  been  originally  made  to  Dayton, 
and  by  him  assigned  to  Lee,  and  the  complainant  were  here 
seeking  to  recover  as  assignee,  under  the  evidence  in  this 
cause  the  defence  would  not  be  available  as  against  him.  As 
a  general  rule,  the  assignee,  it  is  conceded,  takes  the  mort- 
gage subject  to  all  the  equities  subsisting  against  it  in  the 
hands  of  the  original  mortgagee.  He  can  recover  no  more 
than  the  amount  actually  due  upon  the  mortgage  at  the  date 
of  the  assignment.  But  if  the  mortgagor,  when  applied  to 
for  information,  conceals  his  equitable  defence,  if  he  misleads 
the  party  by  word  or  act  as  to  the  amount  due  upon  the 
bond,  nay  if  he  stands  silently  by  and  permits  a  party  in 
good  faith  to  pay  his  money  and  take  an  assignment  for  its 
fall  nominal  value,  he  cannot  afterwards  set  up  his  equitable 
defence  against  the  claim  of  the  mortgagee  for  the  payment 
of  the  entire  debt.  The  defendant  was  applied  to  by  the 
complainant  before  he  took  the  mortgage,  and  apprized  that 
the  complainant  was  about  to  take  it  for  its  full  value.  If 
the  defendant  had  any  equitable  defence  against  it,  he  was 
bound  then  and  there  to  make  it  known.  He  was  in  a  situ- 
ation where  he  was  bound  to  speak.  His  silence  was  con- 
structively fraudulent.  The  maxim  applies, /rat^  est  cdare 
Jrattdem.     1  SUyrya  Eq.  Jur,-^  §  384  et  seq. 

But  he  not  only  fedled  to  make  known  his  equitable  claim, 
but  he  proceeded  to  execute  the  mortgage  to  Lee,  who,  as  he 
knew,  was  about  to  take  it  for  its  full  value.  His  conduct 
operates  as  an  equitable  estoppel  against  enforcing  what 
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might  otherwise  have  been  his  rights  as  against  an  assignee. 
The  defence  is  not  sustained. 
There  must  be  an  order  of  reference. 


Adolph  Schalk  v8.  Jacob  Schmidt  and  others. 

It  is  a  well  settled  general  rule  that  the  court  has  no  right  to  grant  an  in- 

.    junction  against  a  person  who  is  not  a  party  to  the  suit. 

The  exceptions  to  this  general  rule  consist  either  of  cases  where  the  party 
enjoined  is  the  mere  solicitor,  or  agent,  or  tenant  of  a  party  to  the  suit, 
having  no  rights  involved  in  the  controversy,  or  where  the  right  has 
been  already  determined. 

Where  an  injunction  has  been  granted,  the  complainant  must  use  due  dili- 
gence in  the  prosecution  of  his  cause  or  the  injunction  will  be  dissolved. 


This  was  a  motion,  on  behalf  of  Benjamin  0.  Edge,  to  va- 
cate an  order  for  an  injunction,  which  had  been  granted 
against  him  in  this  cause  to  restrain  him  from  selling,  as  a 
distress  for  rent,  certain  goods  of  the  defendant,  Schmidt,  on 
which  the  complainant  held  a  chattel  mortgage,  for  the  col- 
lection of  which  he  had  filed  his  bill  in  this  case. 

The  circumstances  under  which  the  injunction  was  granted 
against  Edge  are  stated  in  the  opinion  of  the  Chancellor. 

The  motion  to  vacate  the  order  was  upon  two  grounds. 

1.  That  Edge  is  not  a  party  to  the  suit. 

2.  That  complainant  had  not  prosecuted  his  cause  with  due 
diligence. 

Fleming,  for  the  motion,  cited — 

On  the  first  point,  3  Darnell  297. 

On  the  second  point,  Cdrey  v.  Voorhiea,  1  Green's  Ch,  JR.  6. 

As  to  the  right  of  a  landlord  to  distrain  goods  on  the  de- 
mised premises  which  have  been  mortgaged  to  a  third  person. 
Nix.  Dig.  200,  §  8;  8  Blaeketone's  Com.  8;  Taylar'e  Land- 
lord and  Tenant,  §  583 ;  Bradley  on  Distresi  6 ;  Ebskins  v. 
Faid,  4  HaUt  112-13 ;  Dougkten  v.  Gray,  2  Stodc.  328. 
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iZunyoTt,  contra. 

The  goods  are  in  custodia  legU,  in  consequence  of  the 
levies  by  the  execution  creditors.  8imp9(m  v.  Hartoppi  1 
Sn^'s  Lead.  Cos.  \9n. 

It  is  a  well  settled  principle,  that  goods  in  ctutodia  legis 
cannot  be  taken  in  distress. 

The  goods  are  not  the  goods  of  the  tenant,  but  of  the 
mortgagee. 

An  equity  of  redemption  cannot  be  distrained. 

The  Chakcellob.  The  complainant  claims  to  hold  a 
ckttel  mortgage,  dated  on  the  twenty-ninth  of  August,  1859, 
executed  to  him  by  Schmidt,  the  defendant,  upon  the  "  lease 
and  good  will  of  a  la^er  beer  and  billiard  saloon,"  occupied 
by  the  mortgagor  at  number  17  Montgomery  street,  Jersey 
CSty,  and  of  three  billiard  tables,  and  other  furniture  and 
fiztores  therein,  to  secure  the  payment  of  $1000  on  demand. 
The  bill  was  filed  on  the  fourth  of  March,  1861,  to  restrain 
the  sale  of  the  said  chattela,  under  judgments  and  executions 
against  Schmidt,  the  mortgagor,  and  to  obtain  a  decree  for 
the  sale  of  the  same,  to  pay  the  mortgage  debt  due  the  com- 
plainant. 

On  the  fourth  of  December,  1861,  on  the  petition  of  the 
complainant,  an  order  was  made  restraining  Benjamin  0. 
Edge,  the  landlord  of  the  premises,  from  selling  the  mort- 
gaged chattels  as  a  distress  for  rent.  Edge  now  moves  to 
vacate  that  order  upon  two  grounds :  1,  that  he  is  not  a  party 
to  the  suit ;  2,  the  want  of  due  diligence  on  the  part  of  the 
complainant  in  the  prosecution  of  his  suit. 

1.  The  order  enjoining  the  landlord  from  making  sale 
under  his  distress  is  asked  to  be  set  aside  on  the  ground  that 
the  landlord  is  not  a  party  to  the  suit. 

In  Ive9(m  v.  Harris,  7  Vesey  266,  257,  Lord  Eldon  said : 
. "  I  have  no  conception  that  it  is  competent  to  this  court  to 
hold  a  man  bound  by  an  injunction  who  is  not  a  party  in  the 
cause  for  the  purpose  of  the  cause.  I  find  the  court  has  ad- 
hered very  closely  to  the  principle,  that  you  cannot  have  an 
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injunction  except  against  a  party  to  the  suit.  The  court  has 
no  right  to  grant  an  injunction  against  a  person  whom  they 
have  not  brought,  or  attempted  to  bring,  before  the  court  by 
subpoena/'  This  language  of  Lord  Eldon  was  adopted  and 
approved  by  Chancellor  Kent,  in  FeUows  v.  jFefloiw,  4  Johm. 
Ch.  E.  25. 

Such  is  undoubtedly  the  well  settled  general  rule.  Daw- 
son V.  Princeps,  2  Anstruther  521 ;  Drewry  on  Inj.  346 ;  1 
Edm  {Waterman's  ed)  la,  note;  2  Ibid.  371-2. 

It  is  an  obvious  dictate  of  reason  and  justice  that  the  court 
will  not  determine  the  rights  of  a  party  who  is  not  before 
the  court.    Indiiquin  v.  French^  Ambler  34. 

There  are  exceptions  to  the  general  rule,  but  they  will  be 
found  to  consist  either  of  cases  where  the  party  enjoined  is 
the  mere  solicited:,  or  agent,  or  tenant  of  a  party  to  the  suit 
having  no  rights  involved  in  the  controversy,  or  where  the 
right  has  been  already  determined.  Cholmondeley  v.  Clin- 
ton, 19  Vesey  261 ;  Attorney  General  v.  Anoaster,  1  Dickens 
68;  Mogg  v.  Mogg^  1  Dick.  670;  CasaTnajor  v.  Strode,  1 
Sim.  4-  Stu.  381. 

Purchasers,  mortgagees,  judgment  creditors,  and  others 
having  an  interest  in  the  mortgaged  premises,  and  whose 
rights  are  to  be  alBFected  by  the  decree,  are  necessary  parties 
to  the  suit.  A  party  whose  rights  are  acquired  pendente  lite 
may  be  bound  by  the  decree,  but  it  does  not  follow  that  he 
will  be  enjoined  before  decree  without  an  opportunity  of 
being  heard. 

It  is  also  insisted  that  the  property,  having  been  levied 
upon  by  writs  of  execution,  is  in  the  custody  of  the  law,  and 
that  it  is  not  therefore  liable  to  distress.  This  objection,  if 
valid,  would  seem  to  lie  more  properly  in  the  mouth  of  the 
defendants,  by  whose  executions  the  property  was  levied 
upon,  than  in  that  of  the  complainant,  who  claims  adversely 
to  those  levies,  and  insists  that  they  are  fraudulent.  Ajid  if 
available,  it  should  properly  be  enforced  by  the  court  out  of 
which  the  process  issued. 

I  think  that  the  landlord  should  have  been  made  a  party 
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before  the  granting  of  the  order  that  he  might  have  had  an 
opportunity  of  protecting  his  interests ;  and  the  more  especi- 
ally as  it  is  alleged  in  the  petition  that  the  distress  of  the 
tenant's  goods  by  the  landlord  was  made  by  collusion  with 
the  tenant. 

The  second  objection  to  the  continuance  of  the  injunction 
is,  that  there  has  been  a  want  of  due  diligence  on  the  part 
of  the  complainant  in  prosecuting  his  suit. 

The  bill  was  filed  on  the  fourth  of  March,  1861.  On  the 
eighteenth  of  May,  all  the  defendants  except  one  answered. 
On  the  second  of  December,  two  days  before  obtaining  the 
order  against  Edge,  the  complainant  filed  his  replication. 
No  other  step  has  been  taken  in  the  progress  of  the  cause. 
The  design  of  the  injunction  is  to  afibrd  to  the  complainant 
necessary  protection  to  the  property  in  dispute  pending  the 
litigation.  It  would  be  a  most  unjust  exercise  of  the  power 
to  permit  the  complainant  to  slumber  over  his  rights,  and  at 
the  same  time  to  restrain  the  landlord  from  the  pursuit  of 
his  lawful  remedies  against  the  property  of  his  tenant,  with- 
out an  opportunity  of  being  heard  or  of  interfering  in  the 
conduct  of  the  cause.  The  complainant,  even  as  against  the 
defendants  in  the  cause,  must  use  due  diligence,  or  the  in- 
junction will  be  dissolved.  Depeyster  v.  Graves^  2  Johns.  Cfu 
jB.  148;  West  v.  SmM,  1  Oreen/s  Ch.  R.  309;  Lee  v.  Car- 
giU,  2  Stock.  331. 

The  motion  to  set  aside  the  order  is  allowed  with  costs. 


Bbiant  and  Atno  v8.  A.  and  F.  Heed  and  Andrew  Le- 

MASSENA. 

When  the  money  doe  on  a  negotiable  promissory  note  is  claimed,  on  the 
one  hand,  by  a  creditor  of  the  payee,  who  has  attached  the  money  in  the 
hands  of  the  maker  of  the  note  before  its  maturity,  and  on  the  other 
hand,  by  an  endorsee  of  the  note,  who  took  it  subsequent  to  the  attach- 
ment, but  before  its  maturity,  and  who  claims  to  be  a  bona  fide  holder 
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for  valnftble  consideration  wifchout  notice  of  the  attaclunent^-thiB  state 
of  facts  presents  a  proper  case  for  a  bill  of  interpleader. 

Under  the  attachment  act  of  this  state,  a  debt  dne  the  defendant  in  attach- 
ment on  negotiable  paper  before  maturity  is  no  less  a  right  or  credit  of 
the  defendant  than  a  debt  due  upon  the  same  paper  after  matority,  or 
upon  paper  not  negotiable ;  and  sach  a  debt  is,  by  the  express  terms  of 
the  statnte,  made  liable  to  attachment. 

It  is  essential  in  every  bill  of  interpleader  that  the  complainant  show  that 
each  of  the  defendants  claims  sach  a  right  as  they  may  interplead  for. 
The  complainant  must  at  least  show  that  there  is  some  doubt  to  which 
claimant  the  debt  or  duty  belongs.  If  he  states  a  case  in  his  bill  which 
shows  that  one  defendant  is  entitled  to  the  debt,  and  the  other  is  not. 
both  defendants  may  demur. 

It  is  not  necessary  nor  proper  for  the  complainant  to  set  out  the  ease  of  the 
claimants :  he  is  only  to  state  the  claim  made  to  him.  It  is  enough  for 
him  to  satisfy  the  court  that  there  are  opposing  claims  against  which  he 
is  in  equity  entitled  to  protection  until  they  are  settled,  so  that  he  can 
pay  with  safety. 


On  motion  to  dissolve  the  injunction  issued  in  this  cause 
under  the  circumstances  stated  in  the  Chancellor's  opinion — 

Keaaby,  for  the  motion. 

I.  This  is  not  a  caae  for  a  bill  of  interpleader.  1  SmiMs 
Ch.  Pr.  469 ;  WUlarcCs  Eg.  Jur.  320 ;  Mohawk  and  Eudaon 
R.  B.  Ch.  V.  CluU,  4  Paige  384,  392;  iShaw  v.  Coster,  8 
Faige  339 ;  Dry  Dock  Church  v.  Oarr,  2  Barb.  S.  C.B.  60; 
Beddl  V.  Hoffman,  2  Paige  199, 

Bills  of  interpleader  are  not  to  be  encouraged.  JEx'ra  of 
Zozier  v.  Van  3aun,  2  Green's  Ch.  B.  325. 

II.  On  the  case  made  by  the  bill,  there  is  no  doubt  that 
Lemassena  is  entitled  to  the  money. 

1.  An  attachment  cannot  be  levied  on  a  debt  due  on  nego- 
tiable paper  before  maturity. 

2.  Such  attachment  cannot  affect  the  title  of  a  bonajide 
holder  for  value  before  maturity.  Drake  on  Attachment, 
§  577—699 ;  Ibid.,  §  582-3,  §  586—9. 

The  pendency  of  the  attachment  is  not  constructive  notice. 

S,  J.  MiUs,  for  complainants,  contra. 
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This  is  a  proper  case  for  a  bill  of  interpleader.  Story's 
Eq.  PI,  §  291 ;  Badeau  v.  Bogera,  2  Paige  209. 

The  attachment  will  bind  the  debt  due  on  a  negotiable 
note  of  several  before  the  note  is  actually  transferred.  Govt 
V.  BvU,  Evrhy  149;  Clark  v.  Yale,  12  Wend.  470;  Hvbbdl 
V.  Ames,  16  Ibid.  372. 

By  express  statute  in  Massachusetts  it  is  declared  that  ne- 
gotiable paper  shall  not  be  attached  before  maturity.  Clark 
V.  King,  2  Ma^s,  524. 

The  debt  was  attached  before  the  note  was  transferred. 
Did  the  transfer  do  away  with  the  effect  of  the  attachment  ? 
Enos  V.  TatOe,  3  Cmn.  29 ;  Hill  v.  Kroft,  29  Pmn,  St.  B. 
186 ;  Harney  v.  Mason,  20  Georgia  477. 

Lemassena  should  show  that  he  took  the  note  in  a  regular 
way.  Gill  v.  OubbU,  3  Bam.  ^  Cress.  466 ;  Borvn  v.  Hai- 
ling, AB.<^  a  329;  Hu7it  v.  Sandfard,  6  Terger  387. 

The  Chancellor.  On  the  fourth  of  September,  1861, 
the  complainants,  Briant  and  Atno,  gave  their  promissory 
note  for  $540.80,  payable  to  A.  B.  Jennings,  or  order,  at  the 
Iron  Bank,  in  six  months  from  date.  In  October,  1861,  the 
money  owing  upon  said  note  was  attached  in  the  hands  of 
the  makers,  by  virtue  of  a  writ  of  attachment,  issued  out  of 
the  Morris  Circuit,  at  the  suit  of  A.  and  F.  Reed.  The  suit 
ia  still  pending,  auditors  having  been  appointed  to  audit  and 
adjust  the  demands  of  the  plaintiffs  and  of  the  other  apply- 
ing creditors.  On  the  twenty-seventh  of  February,  1862, 
Andrew  Lemassena  notified  the  complainants  that  he  was  the 
holder  of  the  note,  and  he  subsequently  informed  them  that 
he  had  purchased  the  note,  on  the  eighteenth  of  February, 
for  a  valuable  consideration ;  that  he  was  the  bona  fide  holder 
thereof,  without  notice  that  the  same  had  been  attached,  and 
if  not  paid  to  him  at  maturity,  suit  would  be  brought  against 
the  makers.  The  complainants  then  offered  to  pay  Lemas- 
sena the  amount  of  the  note  at  its  maturity,  if  he  would  in- 
denmify  them,  which  he  declined  to  do.  The  complainants 
thereupon  deposited  the  money  in  this  court,  and  filed  their 
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bill  of  iaterpleader  against  the  plaintiffs  in  attachment  and 
against  the  endorsee  of  the  note,  praying  that  they  may  in- 
terpleady  and  settle  their  respective  demands  between  them- 
selves, and  that  in  the  meantime  they  may  be  restrained 
from  proceeding  at  law  against  the  complainants.  An  in* 
junction  issued  pursuant  to  the  prayer  of  the  bill.  Lemas- 
sena,  the  endorsee  of  the  note,  now  moves  to  dissolve  the 
injunction,  upon  the  ground  that  the  case  made  by  the  bill  is 
not  a  proper  case  for  a  bill  of  interpleader. 

The  complainants,  by  their  bill,  admit  their  indebtedness 
upon  a  promissory  note,  drawn  by  them  in  favor  of  Jennings, 
and  payable  to  his  order.  They  charge  that  while  the  note 
remained  in  the  hands  of  the  payee,  and  before  its  maturity, 
the  debt  was  attached  in  their  hands,  by  virtue  of  a  writ  of 
attachment  issued  against  Jennings,  the  payee;  that  they 
were  subsequently  notified  that  after  the  service  of  the 
attachment,  but  before  the  maturity  of  the  note,  it  was  en- 
dorsed by  the  payee  to  Lemassena,  who  claims  the  amount 
due  upon  the  note.  The  claimants  of  the  debt  are  the 
attaching  creditors  on  the  one  hand,  and  the  endorsee  of  the 
note  upon  the  other.  It  is  insisted  that  the  note  is  clearly 
the  property  of  the  endorsee,  and  not  of  the  attaching  credi- 
tors. 

1.  Because  an  attachment  against  an  absent  or  absconding 
debtor  cannot  be  levied  upon  a  debt  due  upon  negotiable 
paper  before  its  maturity. 

In  accordance  with  the  requirement  of  the  statute,  the 
writ  of  attachment  commands  the  sheriff  to  attach  the  rights 
and  credits,  moneys  and  effects,  goods  and  chattels,  lands  and 
tenements  of  the  debtor,  wheresoever  they  may  be  found. 
The  statute  moreover  declares  that  the  writ  shall  bind  the 
property  and  estate  of  the  defendant,  so  attached,  from  the 
time  of  executing  the  same.  A  debt  due  to  the  defendant  in 
attachment  upon  negotiable  paper  before  its  maturity  is  no 
less  a  right  or  credit  of  the  defendant  than  a  debt  due  upon 
the  same  paper  after  maturity  or  upon  paper  not  negotiable. 
Debts  due  upon  negotiable  paper,  therefore,  whether  before 
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or  after  maturity,  are  by  the  terms  of  the  statute  made  liable 
to  attachment.  The  statute  makes  no  distinction  between 
commercial  paper  and  securities  not  negotiable,  and  it  is 
difficult  to  perceive  upon  what  principle  a  debt  due  to  a  de- 
fendant upon  negotiable  paper,  which  remains  in  the  hands 
of  the  defendant,  should  not  be  held  liable  to  attachment,  as 
well  before  as  after  maturity.  If  after  attachment,  but  be- 
fore maturity,  it  passes  into  the  hands  of  a  bona  fide  holder 
for  value  without  notice  of  the  attachment,  another  and  very 
different  question  is  presented  for  solution. 

The  liability  of  commercial  paper  to  attachment  has  under- 
gone much  discussion  elsewhere,  but  it  is  believed  to  be  a 
new  question  in  the  courts  of  this  state. 

It  is  conceded  by  counsel  that  it  is  not  with  us  r€8  adjudi- 
cata.  It  is  neither  necessary  nor  proper  that  the  court, 
upon  this  motion,  or  even  upon  a  demurrer  to  the  bill,  should 
decide  the  question.  That  is  a  point  to  be  settled  between 
the  claimants  to  the  fund,  and  in  which  the  complainants 
We  no  interest.  All  they  ask  is  to  be  protected  from  liti- 
gation, and  to  that  they  are  entitled,  unless  the  claim  of  one 
of  the  parties  is  entirely  free  from  doubt.  The  construction 
of  the  statute  contended  for  by  the  counsel  of  the  defendant 
certainly  could  not  be  regarded  as  free  from  doubt  (to  use  no 
stronger  term)  until  it  should  receive  the  sanction  of  judicial 
determination. 

But  the  counsel  of  the  defendant  was  not  understood  as 
resting  his  case  upon  this  proposition,  but  mainly  upon  the 
ground  that  the  attachment  of  a  debt  due  upon  negotiable 
paper,  though  valid  as  against  the  defendant  in  attachment, 
will  not  affect  the  title  of  a  bona  fide  holder  of  the  paper  be- 
fore maturity  for  a  valuable  consideration,  though  his  title 
was  acquired  after  the  service  of  the  attachment.  This 
point,  like  the  preceding,  so  far  as  I  am  aware,  has  not  been 
judicially  decided  in  this  state ;  and  although  the  weight  of 
authority  elsewhere  may,  as  counsel  contends,  be  decidedly 
in  its  favor,  yet  it  cannot  be  said  to  be  so  entirely  free  from 
doubt  as  to  require  that  the  complainants  should  act  upon  it 
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without  indemnityy  and  thus  incur  the  hazard  of  litigation. 
But  aasuming  that  the  principlei  as  stated,  is  free  from  doubt, 
does  it  show  that  there  is  no  equity  in  the  complainants'  bill  ? 

It  is  essential  in  every  bill  of  interpleader  that  the  com« 
plainant  should  show  that  each  of  the  defendants  claim 
such  a  right  as  they  may  interplead  for.  The  complainant 
must  at  least  show  that  there  is  some  doubt,  in  point  of  &ct, 
to  which  claimant  the  debt  or  duty  belongs,  so  that  he  can- 
not safely  pay,  or  render  it  to  one,  without  the  risk  of  being 
made  liable  for  the  same  debt  or  duty  to  the  other.  If, 
therefore,  he  states  a  case  in  his  bill  which  shows  that  one 
defendant  is  entitled  to  the  debt,  and  the  other  is  not,  both 
defendants  may  demur.  Mitford'9  PL,  by  «7eremy,  142;  2 
Stori/*8  JEq.  Jur.,  §  821;  Story's  JSq.  PL,  §  292;  Shaw  v. 
Coster,  8  Paige  339,  347. 

It  is  urged  that  the  claim  of  the  endorsee  of  the  note,  as 
stated  in  the  complainant's  bill,  is  clearly  superior  to  that  of 
the  attaching  creditor,  and  therefore  that  the  bill,  under  the 
operation  of  the  principle  just  stated,  cannot  be  maintained. 
The  bill  states  that  Lemassena  claims  to  be  the  bona  fide 
holder  and  owner  of  the  note  for  a  valuable  consideration 
without  notice  that  the  same  had  been  attached  at  the  time 
of  the  transfer.  The  argument,  on  the  part  of  the  defend- 
ant, proceeds  entirely  upon  the  assumption  that  the  bill  ad- 
mits the  facts  upon  which  Lemassena  rests  his  claim  to  be 
true.  But  there  is  nothing  upon  the  face  of  the  bill  to  show 
that  the  facts  are  as  alleged,  nor  do  the  complainants  admit 
them.  If  it  be  admitted  that  the  legal  presumption  is  that 
the  holder  of  negotiable  paper  endorsed  before  maturity  is 
a  bona  fide  holder  for  value,  still  it  is  but  a  presumption 
which  may  be  denied  by  the  attaching  creditor  and  may  be 
overcome  by  evidence.  If  the  bill  had  stated  that  the  at- 
taching creditor  not  only  claimed  to  be  entitled  to  the  debt, 
by  virtue  of  the  attachment  being  executed  before  the  trans- 
fer of  the  note,  but  also  because  the  transfer  to  Lemassena 
was  colorable  or  fraudulent,  or  made  with  notice  of  the  at- 
tachment, or  without  valuable  consideration,  it  would  be 
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seen  at  once  that  the  case  made  by  the  bill  was  not  free  from 
doubt.  But  it  is  the  duty  of  the  complainant  in  a  bill  of 
interpleader  simply  to  state  the  claim  of  the  respective  par- 
ties. A  claim  is  a  ground  of  interpleader.  Langston  v. 
BcyUton,  2  Veaey  107;  Morgan  v.  Marsack^  2  Jfer,  106; 
Balchen  v.  Crawford,  1  Sandf.  382. 

But  a  denial  of  the  facts  relied  upon  by  the  holder  of  the 
note  to  support  the  validity  of  his  claim  was  no  part  of  the 
claim  of  the  attaching  creditor.  It  was  enough  for  him  to 
claim,  by  virtue  of  the  service  of  the  attachment,  prior  to 
the  alleged  transfer  of  the  paper  from  the  defendant  in  at- 
tachment. That  was  all  the  claim  the  complainants  were 
bound  to  set  out  in  their  bill.  Whether  the  claim  of  the  at- 
taching creditor  rests  merely  upon  the  priority  of  the  service 
of  the  attachment,  to  the  transfer  of  the  note,  or  upon  an 
allegation  of  fraud,  or  want  of  consideration  in  the  transfer, 
formed  no  necessary  part  of  the  bill.  It  is  not  necessary 
nor  proper  for  the  complainant  to  state  the  case  of  the  claim- 
ants. He  is  only  to  set  out  the  claim  as  made  to  him.  It 
is  enough  for  him  to  satisfy  the  court  that  there  are  opposing 
claims  against  which  he  is  in  equity  entitled  to  protection 
until  they  are  settled  so  that  he  can  pay  with  safety.  Exrs 
of  JLozier  v.  Vansaun'a  Admr'a,  2  Green's  Ch.  H,  329 ;  Bal- 
chen v.  Crawford,  1  Sandford'a  Ch,  R,  382;  Yates  v.  Tis- 
daU,  3  Edw.  Ch.  R.  74. 

The  objection  in  this  case  goes  rather  to  the  frame  of  the 
bill  than  to  its  substantial  equity.  If  the  objection  be  well 
founded,  it  is  of  a  character  which  may  be  obviated  by  an 
amendment.  This  motion,  therefore,  might  properly  have 
been  disposed  of,  in  accordance  with  the  practice  of  the 
court,  by  putting  the  defendant  to  his  demurrer  without  dis- 
posing of  the  questions  discussed  upon  the  argument.  But 
the  question  has  been  examined  with  the  aid  of  a  thorough 
examination  by  counsel,  and  the  result  is  now  announced, 
that  counsel  may  be  apprized  of  the  views  of  the  court  with- 
out a  re-argument  or  the  necessity  of  a  resort  to  demurrer. 

The  motion  is  denied. 

Vol.  I.  2  a 
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Joss  L.  TiFFAKT  V8.  Andrew  Ceawfobd  and  others. 
Andrew  Crawford  vs.  John  L.  Tiffany. 

OH  BILL  ASD  CBOM-BILL. 

In  a  Bait  for  the  foreclosure  of  a  mortgage,  given  by  W.  on  his  individual 
property  in  thia  state,  as  "  additional  secnrity "  for  the  payment  of  a 
debt  of  a  partnership  of  which  W.  was  one  o'f  the  members,  and  for 
which  debt  the  creditor  also  held  a  mortgage  on  lands  belonging  to 
the  firm  situate  in  the  state  of  Wisconsin,  the  defendant,  the  owner  of 
the  equity  of  redemption,  claimed  that  it  was  agreed,  at  the  time  of 
giving  the  mortgage,  that  the  creditor  was  not  to  resort  to  the  indi- 
vidaal  property  of  W.  for  the  satisfaction  of  his  debt  until  he  had 
exhausted  the  security  afforded  by  his  mortgage  on  the  lands  of  the  firm 
in  Wisconsin,  it  was  held — 

That  if  it  were  competent  to  prove  by  parol  evidence  a  contract  in  conflict 
with  the  terms  and  effect  of  the  mortgage,  such  evidence,  to  be  available, 
should  establish  the  existence  and  terms  of  the  contract  beyond  all 
doubt. 

That  W.,  the  mortgagor,  is  not  in  'the  situation  of  a  surety  for  his  partner, 
so  that,  upon  principles  of  equity,  he  can  compel  a  sale  of  the  Wisconsin 
land,  and  an  application  of  the  proceeds  to  the  satiBfaction  of  the  debt 
before  resorting  to  the  premises  mortgaged  by  him,  because  the  mort- 
gage was  given  to  secure  a  note  of  the  firm  of  which  he  was  a  member, 
and  therefore  personally  liable  for  its  payment. 

Although  the  debt  for  which  the  mortgage  was  given  was  originally  the 
individual  debt  of  the  partner  of  W.,  yet  it  was  an  encumbrance  upon 
the  property  of  the  firm  in  Wisconsin,  and  the  object  of  obtaining  the 
loan  and  giving  the  mortgage  was  to  relieve  that  partnership  property 
from  the  pressure  of  that  encumbrance  by  extinguishing  the  debt.  The 
extinction  of  that  debt  enured  to  the  benefit  of  the  mortgagor.  Under 
such  circumstances,  W.  cannot  claim  the  character  of  surety,  and  as 
such  to  stand  in  the  shoes  of  the  mortgagee. 

If  W.  was  in  this  situation  of  a  surety,  he  could  not  have  the  relief  he 
claims,  because  this  court  cannot  compel  a  sale  of  lands  in  Wisconsin,  or 
an  appropriation  of  the  proceeds  to  the  satisfaction  of  complainant's 
mortgage.    They  are  beyond  the  jurisdiction  and  control  of  this  court. 

The  only  remedy  which,  as  surety,  he  would  have  in  such  a  case  would  be, 
upon  payment  of  the  mortgage  debt,  to  have  the  mortgage  for  the  Wis- 
consin lands  transferred  to  him  from  the  mortgagee,  or  if  that  could  not 
be  done,  to  have  the  value  of  those  lands  deducted  from  the  mortgage 
debt. 

Where  it  appears  by  the  evidence  that  the  Wisconsin  lands  had  already 
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been  applied,  by  way  of  compromise,  to  the  Batiafaction  of  other  debts 
of  the  firm  of  much  larger  amount  than  the  value  of  the  lands,  which 
settlement  went  to  the  benefit  of  W.,  the  mortgagor,  he  cannot,  while 
enjoying  that  benefit  in  equity,  ask  that  the  value  of  that  property  be 
held  liable  for  the  satisfaction  of  his  mortgage  debt. 
As  the  purchaser  of  the  equity  of  redemption  from  W.,  the  mortgagee,  can 
stand  in  no  better  situation  than  the  mortgagor  in  making  such  a 
defence ;  it  is  immaterial  whether  he  is  a  bona  fide  purchaser  from  W.,  or 
whether  he  merely  holds  the  property  in  trust  for  him. 


Ransomj  for  complainant. 

That  Whyte  cannot  claim  to  be  a  surety  on  the  partner- 
ship note.  Berg  v.  JRadcliffey  6  Johns.  Ch.  It.  302 ;  Sjyrigg 
V.  Bank  of  Mount  Fleaaant,  10  Fet.  257 ;  King  v.  Baldwin^ 
2  Johns.  Ch.  E.  556;  Apgars  administrator  v.  SUer,  4 
Zab.  812. 

He  also  cited  SkiUman  v.  Teeple,  Saxton  232 ;  1  Story's 
Bq.  Jur.,  §  412,  421 ;  Blair  v.  Ward,  2  Stock.  126 ;  Taylor 
V.  MairSj  5  JRawle  51;  Guion  v.  Knapp,  6  Baig^  43; 
Cheesboro'  v.  MaiUardj  1  Johns.  Ch.  R.  414 ;  Govemeur  v. 
Lynch,  2  Paige  300 ;  Gray  v.  Cannon,  3  IreddTs  Ch.  JS.  64 ; 
WiUiamsY.  Wasker,  1  Deoer.  Eq.  137;  15  lUs.  193;  Hunt 
V.  Tovmsend,  4  Sandf.  Ch.  510. 

Gilchrist,  for  Crawford. 

As  the  cross-bill  is  to  redeem  the  mortgage,  we  have  a 
right  to  redeem  whether  we  are  fraudulent  assignees  or  not. 
Band  v.  Cartright,  1  Cases  in  Chan.  59 ;  Barthrop  v.  West, 
2  Chan.  Rep.  62,  (cited  in  3  White  ^  Tudor  *767). 

A  party  who  on  the  face  of  a  note  is  a  principal,  may 
show  by  parol  that  he  is  a  surety.  Rees  v.  Berrington,  2 
Ves.  jun.  542,  (2  White  ^  Tudor  707) ;  Lee  v.  Rook,  Mosely 
318 ;  Mauri  v.  Heffeman,  13  Johns.  68 ;  Carpenter  v.  King, 
9  Mete.  511,  517. 

We  are  entitled  to  have  the  security  afforded  by  the  Wis- 
consin lands  first  exhausted  before  resorting  to  the  land  of 
Crawford.  York  and  Jersey  Steamboat  Co.  v.  Associates  of 
the  Jersey  Co.,  Hopkins  460;  James  v.  Hubbard,  1  Paige 
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228 ;  Brinckerhof  v.  Marvin,  5  Johns.  Ch.  B.  320 ;  3  White 
^  Tudor  571 ;  3  IredeU's  Ch.  B.  64. 

When  the  creditor  has  availed  himself  of  a  collateral  se- 
curity the  court  will  deduct  it.  2  Am.  Lead.  Cos.  258, 261 ; 
Baker  v.  Brings,  8  Bick.  122;  HarberUm  v.  Bennett,  1 
BeaUy's  Irish  Chan.  386,  (cited  in  2  Am.  Lead.  Cos.  261) ; 
Law  V.  Ea^t  India  Co.,  4  Ves.  824 ;  Commonwealth  v.  Haas, 
16  /Ser^r.  4"  JSat^fo  252 ;  Nexsen  v.  iyeK  and  Johnson,  6  5tH 
466 ;  WiUiams  v.  Price,  1  Sim.  ^  Stuart  581 ;  Mayhew  v. 
CKciett,  2  /Si/^arw^.  193 ;  CappdL  v.  5u«er,  2  <Sim.  4-  /S^tx.  457. 

The  appropriation  of  the  Mackford  lands  operates  as  a 
discharge  of  the  mortgage  pro  tanto.  2  White  ^  Tudm 
274-5;  2  Am.  Lead.  Cas.  260;  Doe  v.  TToodru/,  10  ifee«. 
^  T7e&.  607,  631. 

The  case  of  Law  v.  .Ebw^  India  Co.,  4  Fm.  824,  above 
cited,  throws  light  on  this  point. 

As  to  the  competency  of  the  parol  evidence  as  to  the  mort- 
gage. 1  WhiU  ^  Tudor,  280—2 ;  Ibid.  741 ;  2  Ibid.  676-7 ; 
3  Ibid.  627—640. 

The  Chancellor.  The  original  bill  was  filed  to  foreclose 
a  mortgage,  given  by  James  Whyte  and  wife  to  Richard  H. 
Hopkins  upon  a  lot  in  Jersey  City,  bearing  dat«  on  the 
twenty-fifth  of  June,  1857,  to  secure  the  pa3anent  of  a  note 
of  even  date,  given  by  J.  W.  Carhart  &  Co.  to  Hopkins,  for 
$3500,  at  eighteen  months,  with  interest.  The  firm  of  Car- 
hart  &  Co.  was  composed  of  John  W.  Carhart,  of  Milwaukie, 
in  the  state  of  Wisconsin,  and  James  Whyte,  the  mortgagor. 
The  mortgage  was  duly  acknowledged,  and  on  the  twelfth  of 
January,  1868,  was  recorded  in  the  clerk's  office  of  the 
county  of  Hudson.  On  the  twenty-fifth  of  April,  1859,  the 
note  and  mortgage  were,  for  the  consideration  of  $3000, 
transferred  by  assignment  from  Hopkins  to  the  complainant. 
On  the  fifteenth  of  March,  1858,  Whyte  and  wife  conveyed 
their  interest  in  the  mortgaged  premises  to  Andrew  Craw- 
ford. The  bill  charges  that  this  conveyance  was  made  to 
Crawford  without  consideration,  and  that  he  holds  the  pro- 


Digitized  by 


Google 


PEBKUABY  TERM,  1862.  281 

Tiffiuiy  V.  Omwford. 

perty  as  trustee  for  Whyte,  After  the  conveyaiice  of  the 
mortgaged  premises  to  Crawford,  judgments  were  recovered 
against  Whyte.  Among  others,  a  judgment  was  recovered, 
on  the  twenty-eighth  of  March,  1869,  in  the  Supreme  Court, 
by  Courtland  Palmer  and  Frederick  T.  Wallace,  against 
Whyte  and  Carhart  for  $4536.23,  upon  which  a  writ  of  jUri 
fajeias  issued,  and  by  virtue  thereof,  on  the  third  of  January, 
1860,  the  mortgaged  premises  were  sold  and  conveyed,  by 
the  sheriff  of  Hudson,  to  Archibald  E.  Brown.  It  is  ad- 
mitted that,  on  the  tenth  of  June,  1858,  $501.70  were  paid 
on  account  of  the  mortgage  debt.  The  bill  claims  that  the 
balance  of  the  debt  is  due  to  the  complainant. 

Andrew  Crawford,  the  owner  of  the  equity  of  redemption, 
answered  the  bill,  and  subsequently  filed  a  cross-bill  for  dis- 
covery and  relief,  to  which  an  answer  has  been  filed.  The 
causes  are  now  brought  to  hearing  upon  the  pleadings  and 
proo&. 

There  is  no  denial  of  the  validity  of  the  mortgage  nor  of 
the  'existence  and  bona  fides  of  the  mortgage  debt.  They 
are  admitted. 

The  mortgage  was  given  by  Whyte  and  wife  to  secure  a 
note  for  $3600,  given  by  J.  W.  Carhart  &  Co.  (of  which  firm 
Whyte  was  partner)  to  Richard  H.  Hopkins,  the  mortgagee. 
Carhart  &  Co.,  at  the  date  of  the  mortgage,  were  engaged  in 
business  at  Mackford,  in  the  state  of  Wisconsin,  and  owned 
real  estate  there,  which  was  encumbered  with  debts  of  Car- 
hart, contracted  before  Whyte  became  his  partner.  In  order 
to  procure  an  extension  of  that  indebtedness  for  eighteen 
months,  application  was  made  to  the  firm  of  Hopkins,  Hays, 
Palmer  &  Co.  (of  which  firm  Hopkins,  the  mortgagee,  was  a 
partner)  for  their  notes,  amounting  to  $3500,  offering  in  ex- 
change the  note  of  Carhart  &  Co.  for  the  like  amount,  secured 
by  mortgage  upon  the  lands  at  Rockford.  This  proposition 
was  declined,  except  Whyte  would  give,  as  additional  se- 
curity for  the  loan,  a  mortgage  upon  his  individual  real 
estate  in  Jersey  City.  This  was  consented  to,  and  the  mort- 
gage in  question  was  executed  by  Whyte  and  wife,  as  addi- 
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tibnal  security  for  tlie  payment  of  the  $3500  note  of  the 
firm  of  Carhart  &  Co.,  made  to  Hopkins  individnaUy,  but 
for  the  Tise  of  the  firm  of  Hopkins,  Hays,  Palmer  &  Go. 

The  first  ground  of  defence  is,  that  the  mortgage  was  exe« 
cuted  by  "Whyte  and  wife,  and  was  accepted  by  Hopkins 
with  intent  merely  to  secure  the  balance  which  might  re- 
main due  and  unsatisfied  up<xi  the  note  of  Carhart  &  Co., 
after  the  sale  and  appropriaticxi  of  the  Wisconsin  lands,  to 
the  .payment  thereof;  and  that  it  was  expressly  agreed  that 
no  part  of  the  mortgage  debt  should  be  a  lien  upon  the  Jer- 
sey City  lot  until  the  sale  and  appropriation  of  the  Wisconsin 
lands  to  the  pa3rment  c^  the  debt,  and  then  only  for  the  bal- 
ance which  should  remain  unpaid  after  such  appropriation. 

There  is  an  entire  failure  of  evidence  to  prove  this  agree- 
ment. The  mortgage  contains  no  allusion  to  such  a  contract. 
It  is  in  the  usual  form,  and  purports  to  be  a  security  for  the 
payment  of  the  entire  debt  due  upon  the  note.  Hopkins,  the 
mortgagee,  and  the  members  of  his  firm  who  were  parties  to 
the  transaction,  and  who  had  any  participation  in  or  knowledge 
of  the  terms  of  the  arrangement,  expressly  deny  the  exist- 
ence of  any  such  agreement.  The  only  evidence  offered  in 
proof  of  the  agreement  is  the  testimony  of  Whyte,  the  mort- 
gagor, and  his  partner  Carhart,  for  whose  debt  the  mortgage 
was  given.  Their  testimony  affords  very  unsatisfactory  evi- 
dence of  the  existence  of  the  agreement.  Fairly  considered, 
it  proves  no  more  than  the  simple  fact  that  the  mortgage 
was  given  and  accepted  as  "additional  security"  to  the 
Mackford  lands  for  the  payment  of  the  mortgage  debt  As 
between  Carhart  and  Whyte,  it  is  clear  that  in  equity  the 
Mackford  lands  belonging  to  the  firm  should  be  applied  to 
the  payment  of  the  mortgage  before  resorting  to  the  indi- 
vidual lands  of  Whyte.  And  this  may  naturally  have  been 
inferred  by  them  to  be  the  effect  of  the  arrangement.  But 
the  evidence  is  far  from  satisfactory  that  the  mortgagee  was 
a  party  to  any  such  contract.  Admitting  the  competency 
of  the  parol  evidence  offered  to  prove  a  contract  in  conflict 
with  the  terms  and  effect  of  the  mortgage,  it  is  clear  that  the 
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evidence,  to  be  available,  should  establish  the  existence  and 
terms  of  the  contract  past  all  doubt.  This  the  evidence 
fails  to  accomplish. 

The  second  ground  of  defence  is,  that  if  no  agreement  to 
that  effect  was  made  between  the  parties,  yet  Whyte,  the 
mortgagor,  or  his  grantee  is  entitled,  upon  principles  of 
equity,  to  compel  a  sale  of  the  Wisconsin  lands,  and  an  ap- 
propriation of  the  proceeds  towards  the  satisfaction  of  the 
mortgage  debt  before  recourse  is  had  to  the  mortgaged 
premises.  This  ground  of  defence  rests  upon  the  assump- 
tion that  Whyte,  in  giving  the  mortgage,  occupied  the  posi- 
tion of  a  surety  merely  for  the  individual  debt  of  his  partner 
Carhart.  I  think  he  is  not  entitled  to  claim  the  advantage 
of  that  relation.  The  mortgage  was  given  by  Whyte  to  se- 
cure a  partnership  note  of  Carhart  &  Co.,  of  which  firm 
Whyte  was  a  partner.  Primarily,  therefore,  the  mortgage 
was  given  to  secure  Whyte's  own  debt,  and  for  which  he,  as 
a  member  of  the  firm,  was  personally  liable.  But  it  is  said 
that  the  partnership  note  was  given  to  raise  money  to  pay 
the  individual  debt  of  Carhart,  one  of  the  partners,  and  that 
that  fact  was  known  to  the  mortgagee.  But,  as  between  the 
borrower  and  lender,  that  did  not  convert  Whyte  into  a  se- 
curity for  his  partner.  The  money  for  which  the  mortgage 
was  given  was  in  fact  loaned  to  the  firm  of  Carhart  &  Co., 
and  became  a  debt  of  that  firm,  for  which  Whyte  was  per- 
sonally liable.  And  although  the  debt  for  which  the  loan 
was  made  and  the  mortgage  given  was  originally  the  indi- 
vidual debt  of  Carhart,  yet  it  was  an  encumbrance  upon  the 
Mackford  lands,  which  were  the  property  of  the  firm  of  Car- 
hart &  Co.,  though  the  legal  title  was  standing  in  the  name 
of  a  son  of  Carhart,  who  was  a  former  partner  of  his  father. 
It  appears,  by  the  evidence,  that  the  claim  of  McBride  for 
the  extension,  of  which  the  $3500  was  advanced  to  Carhart 
&  Co.,  was  an  encumbrance  upon  the  lands  at  Mackford.  The 
loan  was  therefore  in  fact  made  for  the  benefit  of  the  firm, 
and  was  designed  to  relieve  their  property  from  the  pressure 
of  a  claim  then  overdue,  and  which  was  pressing  for  pay- 
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ment.  In  the  payment  of  that  debt,  Whyte,  as  a  partner  of 
the  house  of  Carhart  &  Co.,  was  directly  and  personally  in 
terested.  The  mortgage,  then,  was  given  not  only  prima- 
rily for  a  debt  of  the  house  of  Carhart  &  Co.,  for  which  the 
mortgagor  was  personally  liable,  but  was  made  for  the  pur- 
pose of  extinguishing  a  debt  of  one  of  the  partners  which 
was  an  encumbrance  upon  the  partnership  property,  and  the 
extinction  of  which  enured  to  the  benefit  of  the  mortgagor. 
Under  such  circumstances,  Whyte,  the  mortgagor,  cannot 
claim  the  character  of  surety,  and  as  such  to  stand  in  the 
shoes  of  the  mortgagee. 

But  there  is  another,  and  equally  serious  difficulty  in  giv- 
ing to  the  defendant  the  benefit  of  the  defence,  of  which  he 
seeks  to  avail  himself.  It  is  clear  that  this  court  cannot 
compel  a  sale  of  the  Wisconsin  lands,  and  an  appropriation 
of  the  proceeds  to  the  satisfaction  of  the  complainant's  mort- 
gage. They  are  beyond  the  jurisdiction  and  control  of  the 
court.*  All  that  the  court  can  efiect,  and  all  that  the  de- 
fendant as  surety  can  ask  is,  that  upon  the  payment  of  the 
mortgage  debt,  he  should  be  subrogated  to  the  rights  of  the 
complainant,  and  be  entitled  to  the  securities  which  he  holds 
for  the  payment  of  the  debt,  or  to  an  equivalent  reduction 
upon  the  amount  secured  by  the  mortgage.  In  other  words, 
the  mortgagor,  as  surety,  would  be  entitled,  upon  payment 
of  the  mortgage  debt,  to  have  the  mortgage  for  the  Wiscon- 
sin lands  transferred  to  him  from  the  mortgagee,  or,  if  that 
cannot  be  done,  to  have  the  value  of  those  lands  deducted 
from  the  mortgage  debt.  It  appears,  from  the  evidence,  that 
upon  the  failure  of  the  house  of  Carhart  &  Co.  they  were 
largely  indebted  to  the  house  of  Hopkins,  Hays,  Palmer  & 
Co.,  the  parties  really  interested  as  mortgagees  under  Whyte's 
mortgage ;  that  judgments  were  recovered  by  the  assignees 
of  that  firm  against  Carhart  and  Whyte  to  an  amount  ex- 
ceeding $4000 ;  and  that  the  lands  at  Mackford  belonging  to 
the  firm,  by  way  of  compromise,  were  taken  and  accepted 
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♦  On  thU  point  see  Hayes  v.  Ward,  4  Johnt,  Ch.  i?.  123. 
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in  sati8£ftction  of  those  payments.  By  this  transaction,  a 
large  amount  of  the  indebtedness  of  the  firm  was  extin- 
guished by  the  transfer  of  property  of  comparatively  small 
value.  The  arrangement  was  highly  advantageous  to  the 
interests  of  the  partners,  and  if  made  without  the  direct  as- 
sent of  Whyte,  the  mortgagor,  it  has  enured  to  his  benefit. 
A  large  amount  of  his  indebtedness  as  a  partner  of  the  firm 
has  been  satisfied ;  and  enjoying  that  benefit,  he  cannot  in 
equity  ask  that  the  value  of  the  property  thus  appropriated 
should  be  held  liable  for  the  satisfaction  of  his  mortgage 
debt.  Nor  can  it  escape  attention,  in  considering  the  equit- 
able title  of  the  mortgagor  to  indemnity  out  of  the  property 
of  the  firm,  that  he  received  from  his  partner  funds  to  the 
value  of  $1800,  to  be  applied  to  the  claims  of  the  mortga- 
gees, which  he  refused  to  pay  over,  and  appropriated  to  his 
own  use.     There  is  no  equity  in  the  defence. 

I  have  considered  the  case  as  though  the  bill  were  filed 
by  the  mortgagee,  and  the  defence  were  raised  by  Whyte, 
the  mortgagor.  The  assignee  of  the  mortgage  it  is  admitted 
stands  in  the  shoes  of  the  mortgagee.  He  is  virtually  a 
trustee  for  him.  And  the  purchaser  of  the  equity  of  re- 
demption, if  at  all  entitled  to  avail  himself  of  the  benefit  of 
the  defence,  can  stand  in  no  better  situation  than  the  mort- 
gagor. It  is  unnecessary,  therefore,  to  consider  the  question, ' 
whether  Crawford,  the  defendant,  is  or  is  not  a  bona  fide 
purchaser  from  Whyte,  or  whether  he  holds  the  property  in 
trust  for  him. 

The  complainant  is  entitled  to  a  decree  and  a  dissolution 
of  the  injunction  heretofore  issued  to  restrain  proceedings  at 
law. 
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The  Stonington  Savings  Bank  vs.  Flavius  W.  Davis, 
Conrad  P.  C.  Apgar,  and  others. 

In  a  suit  for  the  foreclosure  of  a  mortgage,  where  the  defence  was  that  the 
complainants  had,  before  filing  their  bill,  assigned  their  mortgage  to  a 
third  person,  and  it  appeared  that  the  agent  of  the  complainants  had 
agreed  to  assign  the  mortgage  to  one  W.  M.  F.  for  the  benefit  of  A.,  one 
of  the  defendants,  who  had  become  the  owner  of  the  equity  of  redemp- 
tion on  condition  that  K.  and  H.,  the  original  mortgagees,  who  had 
assigned  and  guaranteed  the  mortgage  to  the  complainants,  would  con- 
sent to  such  assignment,  and  that  an  assignment  had  been  executed  by 
the  complainants  to  W.  M.  F.,  but  never  delivered  to  him  for  want  of 
the  consent  of  K.  and  H.  to  the  transfer,  it  was  held  to  be  clear  that 
there  was  no  assignment  of  the  bond  and  mortgage  which  divested  the 
complainants  of  their  title  to  the  securities,  or  of  their  right  to  recover 
upon  them. 

The  securities  being  placed  in  the  hands  of  the  agent  of  the  complainants 
for  collection  merely,  he  had  no  authority  to  bind  the  complainants  by  a 
contract  to  assign  the  securities  to  their  own  prejudice,  or  to  the  preju- 
dice of  their  assignors,  who  had  guarantied  the  payment  of  the  mort- 
gage debt. 

If  such  agreement  had  been  made  and  established  by  the  evidence  it  could 
not  be  enforced  by  way  of  defence  to  a  bill  of  foreclosure.  The  contract 
could  be  made  available  to  the  defendant  only  by  a  bill  for  specific  per- 
formance. 

The  mortgaged  premises  were  situate  in  Jersey  City,  and  had  been  sold  for 
taxes,  and  the  complainants  having  redeemed  the  land  in  pursuance  of  a 
provision  of  the  city  charter,  by  which  a  mortgagee  is  permitted  to  re- 
deem land  sold  for  taxes,  and  on  foreclosing  his  mortgage  to  recover  the 
amount  paid  for  that  purpose  in  addition  to  his  mortgage  debt,  claimed 
in  their  bill  a  decree  in  accordance  with  that  provision  of  the  charter, 
which  provision  the  defendant  insisted  was  repealed  by  the  subsequent 
general  tax  law  of  1854.  It  was  Iield  that  the  complainants  were  en- 
titled to  the  relief  asked  for  by  them ;  and  that  although  the  provisions 
of  the  city  charter  and  of  the  general  tax  law  are  inconsistent  and  irre- 
concilable, yet  that  the  general  law  does  not  operate  as  a  repeal  of  the 
charter  in  the  absence  of  express  words  for  that  purpose. 

Nor  can  the  defendant  claim  any  deduction  from  the  mortgage  debt  for 
taxes  paid  by  him  on  the  mortgaged  premises.  By  the  express  pro- 
visions of  the  act  of  1854,  the  landholder  is  not  entitled  to  any  deduction 
from  the  amount  of  tax  assessed  upon  his  land  for  any  debts  due  and 
owing  by  him  to  creditors  not  residing  in  this  state,  anH  at  the  time  of 
the  payment  of  the  tax  for  which  the  deduction  is  claimed  this  debt  was 
due  and  owing  to  persons  not  inhabitants  of  this  state. 
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Oildiristf  for  complainant. 

1.  The  evidenoe  does  not  show  an  assignment  of  the  mort- 
gage, 

2.  The  agreement  to  assign  (if  any)  cannot  be  enforced  by 
a  defendant  by  setting  it  up  in  his  answer.  He  must  file  a 
cross-bill.  3  Danidl  1743;  Fidd  v.  Schieffdin^  7  Johns. 
Ch.  JR.  252 ;  CroUatin  v.  JEhndn,  Hopkins  48 ;  Same  case  on 
appeal,  8  Omen  361 ;  Cartwrigkt  v.  Clark,  4  Mete.  104. 

As  to  the  right  of  the  mortgagor  to  deduct  for  taxes  paid 
on  the  mortgaged  premises.  Pawjpk.  Laws  of  1851,  411- 
12-13 ;  Charier  of  Jersey  City,  %  48. 

By  the  charter,  no  such  deduction  is  allowed,  and  such 
special  provision  is  not  repealed  by  the  general  law.  State 
V.  Clarke,  1  Dutchtr  54;  Statev.  MinUm,  3  2ki>.  529;  State 
V.  Branin,  Ibid,  484. 

The  charter  also  allows  the  mortgagee  to  pay  the  tax  on 
the  mortgaged  premises,  and  makes  it  a  lien  in  addition  to 
his  mortgage  money. 

The  general  tax  law  of  1854  does  not  repeal  this  provision. 

Bansom,  for  Apgar. 

1.  As  to  the  tax.  The  charter  of  Jersey  City  (1851)  pro- 
vides that  the  real  estate  shall  be  taxed  at  its  full  value,  but 
does  not  specify  by  whom  it  shall  be  paid. 

The  general  tax  law  of  1854  operates  as  well  in  Jersey 
City  as  elsewhere. 

2.  The  mortgage  was  actually  assigned  to  Force. 

3.  Apgar,  as  purchaser,  is  entitled,  under  the  agreement, 
to  have  an  assignment  of  the  mortgage  to  Force. 

The  party  paying  off  has  a  right  to  be  subrogated  in  place 
of  the  original  holder.  Wynn  v.  Williaras,  5  Vesey  130 ;  Ex 
parte  Cdstar,  2  Johns.  Ch.  R.  503. 

The  Chancellob.  The  bill  is  filed  to  foreclose  a  mort- 
gage, given  by  Davis  and  wife  to  William  Keeney  and  John 
R  Halladay,  upon  real  estate  in  Jersey  City,  to  secure  the 
payment  of  $3000,  with  interest,  in  five  years  from  date. 
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The  mortgage  bears  date  on  the  first  of  July,  1854,  and  was 
duly  assigned  by  Keeney  and  Halladay  to  the  complainants 
on  the  twentieth  of  July,  1855.  By  virtue  of  a  judgment 
recovered  against  Davis  in  the  Hudson  Circuit,  on  the  eighth 
of  August,  1855,  all  his  right,  title,  and  equity  of  redemp- 
tion in  the  mortgaged  premises  were  sold  by  the  sheriflf,  and 
a  conveyance,  in  pursuance  of  said  sale,  waa  executed  by  the 
sheriff  to  Ransom,  the  purchaser,  on  the  fourteenth  of  June, 
1856.  On  the  eighth  of  April,  1859,  Ransom,  by  deed  of 
bargain  and  sale,  conveyed  his  interest  in  the  mortgaged 
premises  to  Apgar,  who  now  claims  to  be  the  owner  of  the 
equity  of  redemption.  Apgar  alone  has  answered  the  bill. 
By  the  answer,  he  insists  that  the  complainants  are  not  en- 
titled to  recover,  because  the  bond  and  mortgage,  a  fore- 
closure of  which  is  prayed  for  in  the  bill  of  complaint,  "was 
before  the  filing  of  the  said  bill  assigned  to  William  M.  Force, 
by  deed  of  a.ssignment  executed  by  the  complainants  in  due 
form  of  law."  It  appears,  by  the  evidence,  that  an  assign- 
ment of  the  bond  and  mortgage  to  Force  was  executed  by 
the  complainants,  but  was  never  delivered.  After  the  debt 
became  due  and  payable,  the  bond  and  mortgage  were  sent 
by  the  complainants  to  Keeney  and  Halladay  for  collection, 
payment  of  the  mortgage  having  been  guarantied  by  them. 
Negotiations  were  thereupon  entered  into  between  the  agent 
of  Apgar  and  the  agent  of  the  complainants  for  the  purpose 
of  having  the  mortgage  assigned  to  Apgar,  or  to  some  one 
for  his  benefit.  The  assignment  to  Force  was  accordingly 
executed,  and  placed  in  the  hands  of  the  treasurer  of  the 
corporation,  to  be  delivered,  in  case  the  transfer  should  be 
approved  by  Keeney  and  Halladay,  but  with  instructions 
that  the  assignment  should  not  be  delivered  unless  approved 
by  them,  they  having  guarantied  the  payment.  From  an 
apprehension,  upon  their  part,  that  their  guaranty  would  be 
binding  in  favor  of  the  assignee,  and  upon  the  advice  of 
counsel,  they  refused  to  consent  to  the  assignment  to  Force ; 
and  thereupon  the  agent  of  the  complainants,  in  compliance 
with  their  instructions,  refused  to  deliver  it.     It  is  clear  that 
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there  was  no  assignment  of  the  bond  and  mortgage  whicli 
divested  the  complainants  of  their  title  to  the  securities,  or 
of  their  right  to  recover  upon  them. 

Nor  was  there  any  binding  contract  for  the  assignment  of 
the  securities  which  this  court  could  enforce  as  against  the 
complainants.  The  securities  were  placed  in  the  hands  of 
their  agent  for  collection  merely.  He  had  no  authority  to 
bind  the  complainants  by  a  contract  to  assign  the  securities 
to  their  own  prejudice  or  to  the  prejudice  of  their  assignors, 
who  had  guarantied  the  payment  of  the  mortgage  debt. 

But  if  such  agreement  had  been  made,  and  fully  esta- 
blished in  evidence,  it  could  not  be  enforced  by  way  of  de- 
fence to  a  bill  of  foreclosure.  The  contract  could  be  made 
available  to  the  defendant  only  by  a  bill  for  specific  per- 
formance, and  not  as  a  defence  to  a  suit  for  the  recovery  of 
the  debt. 

The  complainants,  by  their  bill,  seek  to  recover,  in  addi- 
tion to  the  sum  due  upon  the  mortgage,  the  amount  paid  by 
them  under  the  provisions  of  the  charter  of  Jersey  City  for 
the  redemption  of  the  mortgaged  premises,  which  had  been 
?old  for  the  payment  of  taxes  for  the  year  1856.  The  char- 
t4?r  of  Jersey  City  directs  that  all  real  estate  and  chattels 
situate  in  the  city,  both  of  residents  and  nonresidents,  shall 
he  assessed  by  valuing  the  same  at  its  true,  full,  and  fair 
value,  and  that  the  residue  of  the  tax,  after  deducting  the 
amount  raised  by  the  poll-tax,  shall  be  assessed  and  raised 
i)y  such  per  centum  on  the  whole  valuation  of  such  real  es- 
tate and  chattels  as  is  required  to  make  such  residue. 
PampL  Laws  (1851)  409,  §  44. 

In  case  of  the  nonpayment  of  the  tax,  the  charter  author- 
izes a  sale  of  the  land  assessed,  and  provides  for  the  redemp- 
tion of  the  premises  by  the  mortgagee  within  a  limited  period 
and  upon  specified  terms.  It  further  provides  that  all  moneys 
J -aid  for  the  redemption  of  real  estate,  together  with  such 
taxes  and  assessments  as  are  paid  by  a  mortgagee,  shall  be 
a  lien  on  the  said  real  estate  for  the  amount  so  paid,  with 
interest,  and  on  foreclosure  of  any  mortgage  by  the  mortga- 
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redeeming  shall  be  directed  to  be  made  out  of  said  lands. 
nph.  Laws  (1851)  411,  §  48. 

he  complainants,  by  their  evidence,  bring  themselves 
lin  the  provisions  of  the  charter,  and  show  their  right  to 
scree  according  to  the  prayer  of  their  bill, 
ut  it  is  insisted,  on  the  part  of  the  defendant,  that  the 
visions  of  the  city  charter  in  regard  to  assessments  of 
«  upon  real  estate  are  repealed  by  the  general  tax  law  of 
1,  so  far  as  the  provisions  of  the  two  statutes  are  in  con- 
,  and  that,  by  the  provisions  of  the  general  tax  law,  the 
tgagee,  and  not  the  landowner,  is  bound  to  pay  the  tax 
1  the  land  to  the  extent  of  the  mortgage  debt ;  and  where 
is  been  paid  by  the  landowner,  the  mortgagee  living  in 
lier  township,  he  is  entitled  to  have  it  deducted  from  the 
unt  due  upon  the  mortgage.     It  is  obvious  that  the  pro- 
)ns  of  the  city  charter  and  of  the  general  tax  law  are 
licting  and  irreconcilable  :  the  former  requiring  the  pay- 
t  of  the  tax  by  the  mortgagee,  or  in  case  he  resides  out 
lie  township  authorizing  the  tax  to  be  paid  by  the  land- 
er, and  to  be  deducted  from  the  amount  due  upon  the 
tgage,  the  latter  requiring  the  tax  to  be  assessed  upon 
land,  the  land  to  be  sold  for  nonpayment ;  and  in  case 
tax  is  paid  or  the  land  redeemed  by  the  mortgagee,  au- 
izing  the  amount  so  paid,  with  interest,  to  be  recovered 
of  the  land,  in  addition  to  the  mortgage  debt.     The  pro- 
)nB  of  the  city  charter  are  not  repealed  by  the  general 
law  in  the  absence  of  express  words  for  that  purpose. 
e  V.  Braniuy  3  Zah.  484 ;  State  v.  Mintorif  Ibid.  529  ; 
e  V.  Clarkj  1  Dutcher  54. 

bere  is  an  objection,  equally  decisive  under  the  general 
law,  to  the  claim  of  the  defendant  to  have  the  amount 
ixes  paid  by  him  deducted  from  the  amount  due  up>on 
mortgage.  The  act  of  1854,  which  subjects  bonJ<, 
tgages,  and  other  personal  property  to  taxation,  doe^^ 
operate  upon  bonds,  mortgages,  or  other  choses  in 
)n  owned  by  persons  who  are  not  inhabitants  pf  tlii< 
J.  State  V.  Iio88y  3  Zab.  617 ;  Dolman  v.  Cooky  Ante  5«;>. 
y  the  express  provision  of  the  act,  the  landholder  is  no: 
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entitled  to  any  deduction  from  the  amoant  of  tax  assessed 
upon  his  land  for  any  debts  due  and  owing  by  him  to  credit- 
ors not  residing  in  this  state.    Niz,  Dig.  851,  §  8. 

At  the  time  of  the  payment  of  the  tax  by  the  landowner, 
which  is  now  sought  to  be  deducted  firom  the  debt  due  the 
complainants,  the  debt  was  due  and  owing  to  persons  not 
inhabitants  of  this  state ;  aside  from  the  provisions  of  the 
city  charter,  the  daim  cannot  be  sustained. 

There  must  be  a  reference  to  take  an  account  of  the 
amount  due  to  the  complainants  in  accordance  with  the  fore- 
going principles. 


Newman  vs.  Lanprine. 


The  right  of  a  defendant  in  equity  to  require  from  the  complainant,  who  is 
resident  abroad  secnrity  for  costs,  does  not  rest  alone  on  the  provisions  of 
the  statute.  It  is  an  ancient  and  well  established  rule,  that  if  the  complain- 
ant is  resident  abroad,  the  court,  on  the  application  of  the  defendant, 
wiU  order  him  to  give  security  for  costs,  and  in  the  meantime  will  direct 
all  proceedings  to  be  stayed. 

Nor  b  it  necessary  that  the  complainant  should  reside  out  of  the  state  at 
the  time  of  filing  his  bill  to  entitle  the  defendant  to  the  order.  It  will 
be  granted  if  the  complainant  goes  abroad  to  reside  after  the  commence- 
ment of  the  suit. 

Bat  the  application  for  security  must  be  made  before  the  defendant  takes 
any  step  in  the  cause  after  notice  of  the  nonresidence  or  removal.  If 
after  knowledge  of  the  nonresidence,  defendant  takes  any  step  in  the 
cause  before  applying  the  order,  he  thereby  waives  security  for  costs. 

When  the  defendant's  affidavit  or  an  application  for  security  fails  to  show 
clearly  that  the  defendant  did  not  know  of  the  complainant's  removal 
before  taking  the  last  step  in  the  cause  the  application  will  be  denied. 


This  was  a  motion,  on  the  part  of  the  defendant,  for  an 
order  directing  the  complainant  to  file  security  for  costs,  on 
the  ground  that-  he  had  removed  from  the  state  after  filing 
his  hilL 

J£r.  Sloffht,  for  the  motion. 

There  is  no  doubt  of  the  power  of  the  court  to  grant  this 
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application.  Brigkdy  on  Costa  258-9-60 ;  Sharp  v.  Buffing- 
ton,  2  Watts  4"  Serg.  454 ;  McQary  v.  Orispin,  4  Perm,  Law 
353;  2  Diokms  776,  Anom/m&us;  Den  v.  TTi&on,  2  ^/^A. 
680. 

J/r.  Borckerling,  for  complainant,  contra. 

The  party  has  waived  his  right  by  taking  a  step  in  the 
cause  since  complainant's  removal  from  the  stat«.  Price  v. 
White,  2  MolUy  361. 

These  cases  of  security,  being  ordered,  are  usually  based 
on  an  allegation  of  insolvency  or  bankruptcy.  OUbertw 
Gilbert,  2  Paige's  Ch.  E,  603. 

In  this  case  complainant  denies  his  insolvency. 

The  Chancellor.  The  right  of  a  defendant  in  equity  to 
require  from  the  complainant,  who  is  resident  abroad,  se- 
curity for  the  costs  of  the  suit  does  not  rest  upon  the  pro- 
visions of  our  statute.  It  is  an  ancient  and  well  established 
rule,  that  if  the  complainant  is  resident  abroad,  the  court, 
on  the  application  of  the  defendant,  will  order  him  to  give 
security  for  costs,  and  in  the  meantime  will  direct  aU  pro- 
ceedings to  be  stayed.  1  DanielTs  Pr.  35 ;  1  Hoffman  s  Pr, 
200. 

Nor  is  it  necessary,  to  entitle  the  defendant  to  the  order, 
that  the  complainant  should  reside  out  of  the  state  at  the 
time  of  filing  his  bill  of  complaint.  It  will  be  granted  if 
the  complainant  goes  abroad  to  reside  after  the  commence- 
ment of  the  suit.  Anonymous,  2  Dickens  776;  Weeks  v. 
Cole,  14  Vesey  517 ;  Dyott  v.  Dyott,  1  Mad.  179  (Am.  ed.) ; 
1  DanieWs  Pr.  36 ;  1  Smith's  Pr.  558 ;  1  Hoffman  s  Pr.  200. 

But  if  the  fact  of  the  nonresidence  of  the  complainant 
appear  upon  the  face  of  the  bill,  or  is  known  to  the  defend- 
ant, he  must  apply  for  security  before  answer  or  taking  any 
other  step  in  the  cause.  If  after  notice  of  nonresidence,  the 
defendant  takes  any  step  in  the  cause,  he  thereby  waives  se- 
curity for  costs.  Meliorucchy  v.  Mdiorucchy,  2  Vesey,  sen.  24 ; 
Craig  v.  Bolton,  2  Broivn  C.  C.  609 ;  Dyott  v.  DyoU,  1  Mad. 
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109  {Am.  ecL);  Frwr  v.  White,  2  Molhy  361;  Lcyag  v. 
Tardy,  1  Johns.  Ch.  R.  202;  Goodrich  v.  Fendleton,  3 
JbArw.  CA.  B.  520. 

At  the  commencement  of  this  suit  the  complainant  resided 
in  the  state.  It  so  appears  apon  the  face  of  the  bill.  He 
removed  fipom  the  state  to  Connecticut,  in  November,  1861. 
The  answer  was  filed  on  the  nineteenth  of  November.  On 
the  fourth  of  February,  1862,  the  defendant  obtained  an 
order  extending  the  rule  for  closing  testimony.  Whether 
the  answer  was  filed  before  or  after  the  complainant  left  the 
state  is  not  clear,  nor  is  it  material.  One  step,  at  least,  has 
been  taken  in  the  cause  by  the  defendant  since  the  com- 
plainant ceased  to  be  a  resident  of  the  state.  There  are 
circumstances  tending  to  show  that  the  defendant  had  notice 
of  the  change  of  residence  by  the  complainant  before  the 
making  of  the  order  on  the  fourth  of  February.  The  fact 
of  notice  is  not  denied  by  the  defendant  in  his  affidavit.  He 
states  that  he  supposed  that  the  complainant  was  a  resident 
of  this  state  "until  a  short  time  since.''  He  also  states  that, 
on  the  twenty-first  day  of  March,  he  visited  Connecticut, 
and  found  the  complainant  residing  there  upon  a  £Eu:m,  and 
then  learned  that  the  complainant  moved  out  of  this  state 
into  the  state  of  Connecticut,  and  upon  the  said  farm,  in  the 
month  of  November,  A.  D.  1861.  All  this  may  be  true,  and 
yet  the  defendant  may  have  had  notice  before  the  fourth  day 
of  February  that  the  complainant  had  removed  from  this 
state  to  reside  elsewhere.  Under  the  circumstances,  there 
should  have  been  a  full  and  explicit  denial,  by  the  defendant, 
of  notice  of  the  complainant's  change  of  residence  at  the 
time  of  taking  the  last  order  in  the  cause. 

The  affidavit  on  the  part  of  the  complainant,  not  having 
been  taken  pursuant  to  the  rule  of  court,  is  excluded  as  in- 
competent evidence. 

The  motion  is  denied,  costs  to  abide  the  event  of  the  suit. 

2  b* 
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Oliver  B.  Brown  vs.  L.  Edwards  Bulkley  and  Robert 

Peterson. 

Oq  an  application  to  tbe  eonrt,  on  the  part  of  the  defendant,  to  Buppress 
depoBitions  taken  hj  complaioAnt  to  impeach  the  character  of  the  de- 
fendant for  truth  and  veracity,  and  to  restrain  the  taking  of  further  evi- 
dence  upon  that  point,  it  was  held — 

That  it  is  not  competent  for  the  complainant  to  discredit  the  answer  of  the 
defendant,  or  to  impair  its  effect  by  impeaching  the  general  character  of 
the  defendant  for  truth  and  veracity. 

The  rule  has  been  perfectly  established  for  two  centuries,  that  the  direct 
and  positive  answer  of  the  defendant,  responsive  to  the  charges  of  the 
bill,  must  prevail  unless  overcome  by  two  witnesses,  or  by  one  vritnees 
supported  by  eircumstances,  or  by  equivalent  evidence.  The  admission 
•  of  extrinsic  evidence  to  discredit  the  answer  by  impeaching  the  credi- 
bility of  the  defendant  is  a  subversion  of  the  principle  of  the  rule. 

So  far  as  the  answer  operates  as  evidence,  it  is  regarded  as  the  testimony 
of  a  witness  called  by  the  plaintiff;  and  a  party  in  whose  favor  a  wit- 
ness is  examined  is  never  permitted,  either  at  law  or  in  equity,  to  im- 
peach or  overthrow  his  testimony  by  assailing  his  character  for  truth 
and  veracity. 

The  fact,  that  no  instance  of  an  attempt  to  introduce  such  evidence  can 
be  found  in  the  elementary  treatises  or  in  the  reported  cases  in  the  English 
courts,  shows  conclusively  that  the  evidence  has  been  universally  re- 
garded as  inadsiissible,  amd  as  a  clear  violation  of  the  principle  of  the 
court. 

The  opinion  of  Chancellor  Desaussure,  in  Miller  v.  Tolhson,  1  Harper's  Ch. 
R.  145,  reviewed  and  criticized. 

It  would  seem,  from  some  of  the  authorities,  that  if  complainant  chose  to 
dispense  with  the  oath  of  defendant,  the  court,  upon  his  motion,  will 
require  the  defendant  to  answer  without  oath,  even  without  the  consent 
of  defendant.  But  in  all  such  cases  the  dispensation  is  supposed  to  be 
made  for  the  convenience  of  the  defendant  and  upon  his  express  or  pre- 
sumed consent.  The  application  may  be  made  on  the  part  of  the  plain- 
tiff or  of  the  defendant,  but  the  order  will  only  be  made  when  both  par- 
ties consent,  and  not  against  the  will  of  either. 

The  rule  is  by  no  means  well  settled,  that  because  a  party  cannot  avoid 
making  an  individual  his  witness,  as  in  case  of  a  subscribing  witness,  he 
is  therefore  at  liberty  to  impeach  his  veracity.  The  authorities  are  in 
conflict  upon  this  subject. 

The  evidence  proposed  to  be  suppressed  is  incompetent,  and  must  be  so 
treated  at  the  hearing.  But  it  is  not  in  accordance  with  the  practice  of 
the  court  to  suppress  testimony  before  the  hearing. 

Depositions,  when  objected  to  as  taken  upon  leading  interrogatories,  or  as 
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Bcandaloiu,  or  for  Bome  irregularity  in  relation  to  them,  are  aappressed 
prior  to  the  hearing,  and  in  sach  case  the  witness  will  be  permitted  to  be 
re-examined. 
The  question,  whether  the  deposition  shall  be  suppressed,  is  a  matter  of 
discretion ;  and  in  order  that  this  opinion  may  be  reviewed  on  appeal,  if 
complainant  desire  it,  the  decision  of  the  question  will  be  reserved  until 
the  final  hearing.    The  motion  is  therefore  denied,  but  without  costs. 


.  This  was  a  motion,  on  behalf  of  the  defendant,  to  suppress 
evidence,  which  had  been  taken  in  the  cause,  designed  to 
impeach  the  character  of  Bulkley,  one  of  the  defendants, 
and  to  restrain  the  taking  of  further  evidence  of  the  same 
character. 

Hansom,  for  defendant,  in  support  of  the  motion. 

The  defendant  must  answer  under  oath,  unless  his  oath  is 
waived  by  the  complainant ;  but  complainant  may  waive  an 
answer  under  oath.  Story s  JEq.  PL  874 ;  Coopers  Eq.  PL 
325--6;  2  DanidCa  Ch.  Pr.  846;  Hoisted' a  Digest  225. 

The  complainant  here  has  called  for  defendant  s  answer 
under  oath,  and  having  got  it,  no  amount  of  depositions  of 
this  kind  can  change  the  effect  of  it. 

Complainant  may  offer  himself  as  a  witness,  and  thus 
make  oath  against  oath. 

Only  one  case  can  be  found  in  which  such  a  practice  has 
been  permitted.  I  refer  to  the  case  of  MiUer  v.  ToUeson,  1 
Harper's  Equity  B.  145. 

The  feet  that  no  other  such  case  can  be  found  shows  that 
the  practice  is  not  admissible. 

A  contrary  doctrine  has  been  repeatedly  acted  on.  Butler 
V-  GcUlinff,  1  Boot  310 ;  Winne  v.  Nicker  son,  1  Wisconsin  1 ; 
Fowles  V.  DiUey,  9  GtK  236 ;  Chambers  v.  Warner,  13  IlL 
318;  Price  v.  Mazange,  31  Ala.  708. 

Weart  and  Zabriskie,  for  complainant,  contra. 

Weart.    There  is  no  rule  of  this  court,  and  no  law  which 
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will  allow  complainant  to  put  a  bill  on  file  unless  lie  receives 
the  answer  under  the  oath  of  the  defendant. 

In  New  York  it  is  done  by  statute.  Hart  v.  Ten  M/ck,  1 
Cow.  744;  DunJiam  v.  Ghtes,  1  Hoffmanns  Ch.  188. 

That  case  led  to  the  passage  of  the  law  in  the  state  of 
New  York. 

As  to  the  effect  of  an  answer  under  oath,  he  cites  3  Green- 
leaf  on  Bo.,  §  288;  2  Story's  JEq.  Jur.,  §  1628;  NeviOe  v. 
Demeritt,  1  Oreen'a  Ch.  321 ;  Kinna  v.  Smith,  2  Green's  Ch. 
19 ;  Chauce  v.  Teeple,  3  Chreen's  Ch.  174 ;  Commercial  Bank 
V.  Mecldess,  1  Halst.  Ch.  660;  Stevens  v.  Post,  1  Beadey 
408;  Clark  v.  Van  Biemsdyk,  9  Cranch  160;  Stfrn/'s  JEq. 
PI,  §  876,  a. 

The  rule  at  law  is,  that  when  a  party  offers  a  witness  he  is 
not  allowed  to  impeach  his  character  for  truth.  1  Greeid., 
§442. 

There  are  exceptions  however  to  the  rule  at  law.  When 
the  witness  is  not  of  the  party's  own  seeking,  as  a  sub- 
scribing witness  whom  he  is  compelled  to  call,  he  may  then 
impeach  his  character  by  general  evidence.  1  Greeideaf,  § 
443 ;  Ketchem  v.  Johnson's  Ex'rs,  3  Green's  Ch.  376. 

The  answer  may  be  overthrown  without  parol  evidence  or 
another  witness.  It  may  overcome  itself  by  b^ing  incredible. 
Commercial  Bank  v.  BeckUss,  1  Halst.  Ch.  661 ;  Forsyth  v. 
Clark,  3  Wmd.  643. 

The  answer,  like  any  other  species  of  evidence,  is  liable  to 
be  impeached  and  overthrown.  2  DanieU's  Ch.  Pr.  983, 
Tiote  2;  2  PhiU.  Ev.,  Cawen  ^  Hill's  notes  925;  Miller  x. 
ToUeson,  1  Harp.  Eq.  B.  145;  3  Greenleaf,  §  289. 

There  is  no  analogy  between  a  defendant  in  equity  and  a 
witness  brought  in  at  law. 

The  latter  is  of  the  party's  own  seeking :  he  brings  him  in 
as  his  voluntary  act. 

The  law  compels  a  complainant  to  bring  the  defendant  in. 
1  Greenleaf,  §  443. 

Suppose  defendant  have  no  religious  belief,  how  is  that  to 
be  overcome  ? 
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Zabriakie.  A  complainant  in  New  Jersey  cannot  dispenBe 
with  a  defendant's  oath  by  order  of  the  courts  and  thus  de- 
prive defendant  of  the  benefit  of  his  oath.  Defendant  is  en- 
titled to  his  oath  as  evidence — complainant  has  no  choice. 

The  cases  cited  adversely  are  not  analogous. 

The  case  in  1  -Boo^  310  is  not  the  case  of  an  answer,  but 
the  party  was  examined  on  oath  as  a  witness  on  the  call  of 
the  adverse  party. 

So  in  1  Alabama  708,  the  garnishee  was  called  as  a  wit- 
ness, and  it  was  held  that  the  party  had  voluntarily  made 
him  his  witness,  and  therefore  could  not  impeach  him. 

The  case  from  13  lUinois  320  was,  when  a  bill  wag  filed 
for  discovery  in  aid  of  a  suit  at  law,  and  the  answer  was 
read  in  evidence  by  the  complainant  in  the  suit  at  law,  he 
was  not  bound  to  ofier  the  answer ;  and  having  done  so,  it 
was  held  that  he  could  not  impeach  it. 

An  answer  is  not  under  the  protection  of  the  general  prin- 
ciple, that  a  man  cannot  impeach  the  general  credit  of  a 
witness  whom  he  has  himself  produced.  As  evidence,  it  is 
liable  to  be  impeached.    Forsyth  v.  Clark^  3  WendeU  643. 

There  is  no  statute,  rule,  or  course  of  decision  that  forbids 
impeaching  an  answer  by  evidence  of  the  general  bad  repu- 
tation of  defendant. 

The  rule  relied  on  to  prevent  it  applies  only  to  witnesses. 

The  defendant  is  not  a  witness — ^he  is  a  party.- 

If  the  answer  is  testimony,  whose  testimony  is  it  ? 

It  is  the  defendant's.  He  may  offer  such  parts  of  the 
answer  as  are  responsive  to  the  bill — complainant  may  or 
may  not  offer  all  as  his  evidence. 

Defendant  here  will  rely  on  his  answer  as  evidence  for 
himself.  We  propose  to  impeach  it.  3  GreerU.  JSv.,  §  284, 
286 ;  3  FhiU.  Eo.,  note  643,  926,  927. 

Only  those  parts  of  the  answer  which  are  responsive  to  the 
bill  are  evidence.  Davis  v.  SpurliTig^  1  Buss.  ^  M.  64; 
Nurse  v.  Bunn,  6  Simons  226 ;  BarUett  v.  GiUard,  3  Bus- 
seU  167. 
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Hansom,  in  reply. 

The  question  here  rather  hinges  on  the  question,  whether 
a  complainant  is  bound  to  take  the  answer  of  defendant 
under  oath,  I  contend  he  is  not.  He  may  have  an  order 
that  the  defendant  answer  without  oath ;  but  after  the  order 
I  admit  defendant  may  still  answer  under  oath. 

The  court  will  never  compel  a  defendant  to  answer  under 
interrogatories  as  here,  and  then  suffer  the  complainant  to 
impeach  his  character. 

It  is  true  the  answer  may  be  overthrown  or  overcome  by 
circumstances,  but  not  by  impeaching  the  defendant's  char- 
acter. 

The  opinion  of  the  court  in  1  Harper  seems  rather  to  turn 
on  the  question  whether  the  answer  is  conclusive. 

The  Chancellor.  An  application  is  made  to  the  court, 
on  the  part  of  the  defendant,  to  suppress  certain  depositions, 
which  have  been  taken  by  the  complainant,  to  impeach  the 
character  of  the  defendant  for  truth  and  veracity,  and  to  re- 
strain the  taking  of  further  evidence  upon  that  point.  The 
design  of  the  evidence,  it  is  admitted,  is  to  impair  or  destroy 
the  effect  of  the  defendant's  answer  as  evidence  in  the  cause. 
And  the  material  question  submitted  for  the  decision  of  the 
court  is,  whether  it  is  competent  for  the  complainant  to  dis- 
credit the  answer  of  a  defendant,  or  to  impair  its  effect,  by 
impeaching  the  general  character  of  the  defendant  for  truth 
and  veracity.  It  is  not  denied  that  this  mode  of  avoiding 
the  force  of  the  answer  is  a  novel  one.  The  industry  and 
research  of  counsel  have  furnished  the  court  with  no  instance 
of  its  adoption,  or  of  an  attempt  to  introduce  it,  either  in 
England  or  in  this  state.  For  two  centuries,  at  least,  the 
rule  has  been  perfectly  established,  that  the  direct  and  posi- 
tive answer  of  the  defendant  responsive  to  the  charges  of 
the  bill,  must  prevail  unless  overcome  by  two  witnesses,  or 
by  one  witness  supported  by  circumstances,  or  by  equivalent 
evidence.    2  SUm/'s  Eq.  Jut.,  §  1628 ;  3  Gree:rd.  Dv.,  §  288. 

The  rule  was  recognised  as  a  familiar  and  well  settled 
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principle  in  Eiobbs  v.  NorUm,  1  Vera.  137  (1682),  and  in 
Alam  V.  Jourdan,  Ibid.  161  (1688).  In  numerous  cases, 
from  that  time  to  the  present,  instances  will  be  found  of 
attempts  to  evade  or  limit  the  operation  of  the  principle. 
Thus  it  was  held  in  Speed  v.  Martin^  Oomyns  687,  that 
where  there  was  a  single  witness  against  the  answer,  the 
matter  would  be  sent  to  be  tried  at  law,  though  the  rule  is 
now  settled  otherwise.  Christ  Church  v.  Widdrington,  2 
Vem.  282)  2  Story's  Eq.  Jur.,  §  1628. 

It  has  also  been  settled  that  the  principle  extends  this 
ejSect  only  to  those  parts  of  the  answer  which  contain  posi- 
tive allegations  as  to  fia.cts  within  the  defendant's  knowledge, 
and  which  are  responsive  to  the  charges  of  the  bill.  It  is 
also  a  recognised  and  familiar  principle,  and  wiU  be  found 
adopted  in  many  cases,  that  the  credibility  of  the  answer 
may  be  impeached  by  internal  evidence,  and  may  be  within 
itself  so  inconsistent  and  contradictory  as  to  deprive  it  of  the 
character  of  a  fair  answer  and  of  the  effect  to  which  it  would 
otherwise  be  entitled.  It  is  open  to  all  the  tests  of  truth  to 
which  other  oral  testimony  may  be  subjected,  save  that  the 
general  character  of  the  defendant  for  truth  and  veracity 
cannot  be  called  in  question.  Where  there  is  merely  oath 
against  oath,  that  of  the  defendant  in  his  answer  must  pre- 
vail.   Mortimer  v.  Orchard,  2  Vesey  242 ;  Tarrdyria  JEv.  5. 

The  very  fact,  that  no  instance  of  an  attempt  even,  much 
less  a  successful  one,  to  introduce  such  evidence  can  be  found 
in  the  reported  cases  in  the  English  courts  or  in  the  ele- 
mentary treatises,  shows  most  conclusively  that  the  evidence 
has  been  universally  regarded  as  inadmissible  and  as  a  clear 
violation  of  the  settled  principle  of  the  court.  It  is  incredi- 
ble, that  amid  the  multitude  of  reported  cases  where  charges 
of  gross  fraud  and  imposition  have  failed  of  being  esta- 
blished by  reason  of  their  being  denied  by  the  defendant's 
answer,  that  this  mode  of  overcoming  its  effect  should  not 
have  suggested  itself  to  the  minds  of  counsel,  and  been 
urged  upon  the  attention  of  the  court,  if  it  had  been  deemed 
in  any  degree  an  open  question.    That  upon  a  point  so 
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familiar  and  obvious  there  should  be  no  adjudication,  can  be 
accounted  for  only  upon  the  hypothesis  that  it  has  never 
been  deemed  a  question.  The  fundamental  principle  of  equity 
already  alluded  to,  that  the  answer  of  the  defendant  cannot 
be  overcome  by  the  testimony  of  a  single  witness  because  it 
is  only  oath  against  oath,  of  necessity  excludes  the  admission 
of  extrinsic  evidence  to  discredit  the  answer  by  impeaching 
the  credibility  of  the  defendant.     Its  admission  is  a  subver- 
sion of  the  principle  itself,  and  so  the  subject  seems,  when- 
ever it  has  been  alluded  to,  to  have  been  regarded.     In 
Clark's  Executor  Y.  VanHiemadyk,  9  OanoA  160,  Chief  Justice 
Marshall  says  "  the  reason  upon  which  the  general  rule  re- 
quiring two  witnesses,  or  one  witness  with  circumstances,  to 
outweigh  an  answer,  is  this.     The  plaintiff  calls  upon  the  de- 
fendant to  answer  an  allegation  he  makes,  and  thereby  admits 
the  answer  to  be  evidence.     If  it  is  testimony,  it  is  equal  to 
the  testimony  of  any  other  witness ;  and  as  the  plaintiff  can- 
not prevail  if  the  balance  of  proof  be  not  in  his  favor,  he 
must  have  circumstances  in  addition  to  his  single  witness  in 
order  to  turn  the  balance."     And  in  Fidd  v.  Holland,  6 
Cranch  24,  the  same  learned  judge  said,  "  the  plaintiffs  call 
upon  the  defendant  for  a  discovery ;  they  aver  that  the  judg- 
ments were  discharged,  and  expressly  require  him  to  answer 
this  allegation.    They  cannot  now  be  allowed  to  say  that  this 
answer  is  no  testimony."   In  Clason  v.  Morris,  10  Johns.  E. 
642,  Mr.  Justice  Thompson,  in  delivering  the  opinion  of  the 
court  said,  the  respondents  having  thought  fit  to  make  the 
appellant  a  witness,  they  are  bound  by  what  he  discloses, 
unless  it  is  satisfactorily  disproved.     The  answer  is  not  to  be 
-discredited,  or  any  presumption  indulged  against  it,  on  ac- 
count of  its  being  the  answer  of  a  party  interested.     In 
Woodcock  V.  JBennet,  1  Cowen  743,  Mr.  Justice  Woodworth, 
delivering  the  opinion  of  the  Court  of  Errors,  after  citing 
the  language  of  the  court  in  Clason  v.  Morris,  adds,  this 
rule  applies  to  every  case  where  the  answer  is  within  the 
discovery  sought. 

In  Chambers  v.  Warren,  13  Illinois  321,  the  plaintiff  hail 
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filed  a  bill  of  diBoovery  in  aid  of  a  suit  at  law,  and  upon  the 
trial,  having  read  the  defendant's  answer  in  evidence,  at- 
tempted to  discredit  it  by  impeaching  the  general  reputation 
of  the  defendant  for  trutii.  The  evidence  was  rejected  upon 
the  familiar  principle,  that  a  party  cannot  discredit  his  own 
witness  by  showing  that  he  is  unworthy  of  beliefl 

It  is  conceded,  that  if  a  party  in  a  suit  at  law  calls  the 
adverse  party  as  a  witness,  or  offers  his  answer  to  a  bill  of 
discovery  as  evidence  before  the  jury,  he  cannot  discredit  the 
testimony  by  proof  of  general  bad  character  because  of  the 
general  principle,  that  a  party  cannot  thus  discredit  his  own 
witness.  It  is  denied,  however,  that  this  principle  applies  to 
the  answer  to  a  bill  for  discovery  and  relief,  when  used  as 
evidence,  on  the  ground  that  the  defendant  answers  as  a 
party,  not  as  a  witness ;  or  if  as  a  witness,  the  complainant 
is  compelled  to  resort  to  his  testimony.  As  pleadinff,  the 
answer  must  stand,  and  the  complainant  is  put  to  the  proof 
of  the  facts  in  issue ;  but  as  evidence,  like  every  other  species 
of  evidence,  they  are  liable  to  be  impeached  and  overthrown. 
Forsyth  v.  Clark,  3  Wmd.  643. 

This  is  true,  but  the  party  in  whose  favor  the  witness  is 
examined  is  never  permitted,  either  at  law  or  in  equity,  to 
impeach  or  overthrow  his  testimony  by  assailing  his  charac- 
ter for  truth  and  veracity. 

So  &r  as  the  answer  operates  as  evidence,  its  averments 
are  regarded  as  the  testimony  of  a  witness  called  by  the 
plaintiff.  This  is  the  foundation  of  the  principle.  The 
plaintiff  calls  upon  the  defendant  to  answer  an  allegation  of 
fact  which  he  makes,  and  thereby  admits  the  answer  to  be 
evidence  of  that  fiu3t.  If  testimony,  it  is  equal  to  the  testi- 
mony of  any  other  witness.  This  is  the  light  in  which  the 
subject  is  constantly  presented  in  the  books.  2  Story's  Eq, 
Jur.,  §  1628;  Price  v.  Lytton,  3  Euss.  206. 

By  the  established  principles  of  equity,  the  answer  of  a 
defendant,  either  as  a  pleading  or  as  evidence,  is  made  to 
subserve  certain  purposes  irrespective  of  the  character  of  the 
defendant.     Evidence,  therefore,  to  impeach  the  defendant's 
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character,  for  the  purpose  of  defeating  those  ends,  must  be 
irrelevant  and  inadmissible. 

Analogies  will  be  found  at  law»  Wherever  a  statute  pro- 
vides that  the  evidence  of  a  party  shall  eflFect  a  designate 
purpose,  or  be  prima  facie  evidence  of  a  given  fact,  for  the 
mere  purpose  of  defence  or  protecting  the  party's  rights, 
evidence  impeaching  the  character  or  destroying  the  credi- 
bility of  the  witness  is  immaterial  and  inadmissible.  Powles 
V.  DiUey,  9  Oill  236;  Price  v.  Mazange,  31  Alabama  708; 
Winne  v.  Nickeraorif  1  Wisconsin  1. 

There  are  two  cases  in  the  American  courts  where  the 
point  now  under  consideration  has  been  directly  decided. 

In  Buder  v.  Catling ^  1  Root  310,  a  petition  in  chancery 
was  filed  for  discovery  and  relief.  The  petitioner  averred 
that  he  had  recovered  judgment  against  Butler,  and  had 
levied  upon  land  conveyed  by  Butler  to  Catling,  the  defend- 
ant, prior  to  the  judgment ;  that  the  deed  was  in  reality  a 
pledge  for  the  payment  of  a  debt  of  less  amount  than  the 
value  of  the  land,  and  that  the  knowledge  of  that  fact  lay  in 
the  private  knowledge  of  the  defendant.  Prayer  that  upon 
paying  the  debt,  the  defendant  should  reconvey  to  Butler, 
and  that  the  defendant  should  make  discovery  under  oath. 
Butler  having  answered,  denying  the  allegations  of  the  pe- 
titioner, it  was  held  that  his  testimony  could  not  be  dis- 
credited by  impeaching  his  character. 

In  Salmon  v.  Clagttt^  3  Bland  166,  where  the  point  inci- 
dentally arose,  the  Chancellor,  in  the  course  of  a  very  elabo- 
rate opinion  touching  the  effect  of  an  answer  upon  the 
continuance  or  dissolution  of  an  injunction,  said :  ''  It  is  no 
objection  to  the  validity  and  efficacy  of  an  answer  in  this  re- 
spect that  the  defendant  is  infamous  or  a  negro,  and  as  such 
an  incompetent  witness  in  ordinary  cases.  His  answer  must, 
notwithstanding,  have  full  credit  given  to  it ;  since  the  plain- 
tiff, by  calling  him  into  court,  has  given  him  a  competency  to 
this  extent  for  the  purpose  of  defending  himself  and  protect- 
ing his  property." 

In  Miller  v.  ToUeson,  1  Harper's  CL  JR.  145,  it  was  beW, 
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by  Chanoellor  DesauBSure,  that  evidence  to  impeach  the 
answer  of  the  defendant;  by  showing  directly  that  the  de- 
fendant is  not  to  be  believed,  is  admissible.  The  case  was 
affirmed  in  the  Court  of  Appeals,  and  although  this  question 
does  not  seem  to  have  been  agitated  there,  the  principle 
must  be  presumed  to  have  received  the  sanction  of  that  court. 
The  bill  in  that  case  was  filed  by  a  creditor  of  Tolleson  to 
set  aside  the  sale  and  purchase  of  certain  slaves,  furniture, 
and  land  of  said  Tolleson,  on  the  allegation  that  they  were 
made  to  defraud  his  creditors. 

The  answers  generally  denied  the  frauds.  But  Tolleson, 
who  was  the  principal  defendant,  and  upon  whom  the  impu- 
tation of  fraud  chiefly  lay,  "  was  proved  by  several  respect- 
able  witnesses  (I  use  the  language  of  the  Chancellor)  not  to 
be  entitled  to  any  credit."  It  was  objected  that  it  was  not 
proper  to  receive  any  evidence  to  prove  the  want  of  credi- 
bility of  the  defendant,  because  the  complainant,  by  putting 
him  to  his  oath,  gave  him  credit,  which  he  was  not  at  liberty 
to  attack  or  deny.  The  Chancellor  said,  "  this  objection,  by 
going  too  far,  defeats  itself.  It  would  be  absurd  and  mis- 
chievous to  admit  it,  and  it  is  not  the  rule  of  the  court. 
.  .  .  .  The  answer  of  the  defendant,  Tolleson,  must 
therefore  be  put  out  of  the  case,  because  witnesses  of  indis- 
putable credit  have  attested  to  his  entire  want  of  credibility. 
.  .  .  .  There  is  a  plain  rule  on  this  subject,  which  is, 
that  the  defendant's  answer,  if  he  is  not  proved  to  he  utterly 
unworthy  of  credity  shaU  have  so  much  weight  attached  to  it 
that  it  shall  be  considered  as  establishing  the  truth  of  what 
it  states  in  answer  to  the  allegations  of  the  bill,  unless  con- 
tradicted by  two  witnesses,  or  by  one  witness  and  strong 
circumstances."  This,  it  must  be  admitted,  is  direct  au- 
thority in  support  of  the  admissibility  of  the  evidence ;  and 
the  learning  and  ability  of  the  court  by  whom  the  decision 
was  made  entitle  it  to  the  most  respectAil  consideration. 

But  the  case  has  some  features  which  detract  from  the 
weight  of  the  decision.  It  is  obvious  that  the  point  is 
assumed  as  settled.    Not  an  authority  is  cited ;  no  reason  is 
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led  except  the  brief  one,  that  the  objection  by  going 
ir,  defeata  itself.  But  why  does  the  objection,  by  going 
ir,  defeat  itself?  The  objection  is,  that  a  party  who 
8  his  adversary  a  witness  in  the  cause  in  his  own  behalf 
not  be  permitted  to  discredit  his  testimony  by  assailing 
eneral  character  for  truth  and  veracity.  The  rule  is  a 
iar  one  in  courts  of  law  and  of  equity,  as  applied  to 
?sses,  and  has  always  been  supposed  to  rest  on  the 
lest  principles  of  morality  and  justice.  And  why  is  it 
•d  to  hold,  that  when  a  party  places  his  adversary  on 
ack,  to  extort  from  him  evidence  in  his  own  favor,  he 

be  compelled  to  accept  the  evidence  as  it  is  given? 

should  the  defendant  be  compelled  to  give  evidence 
1  shall  be  deemed  conclusive  if  against,  himself,  but 
y  unavailing  if  in  his  own  favor  ?  The  universal  rule 
at  the  admission  of  a  party  shall  be  taken  as  an  entire 
;.  You  must  take  it  with  all  its  limitations  and  qualifi- 
as.  You  cannot  disjoint  or  dissever  it.  If  you  take  a 
you  must  accept  the  whole.  If  the  admission  be  made 
itarily,  and  be  proved  in  court,  the  application  of  the 
iple  is  clear.  And  if  the  admission  is  made  under  oath 
impulsion,  at  the  instance  of  the  complainant,  why  ia 
pplication  of  the  principle  to  be  rejected  as  absurd  and 
lievous  ?  In  order  to  support  the  view  of  the  Chancel- 
e  lays  down  a  very  familiar  rule  with  a  most'  important 
fication.  There  is,  he  says,  "  a  plain  rule  on  this  sub- 
ivhich  is,  that  the  defendant's  answer,  if  he  is  not  prwed 

utterly  unworthy  of  credit^  shall  have  so  much  weight 
bed  to  it  that  it  shall  be  considered  as  establishing  the 

of  what  is  stated  in  answer  to  the  allegations  of  the 
unless  contradicted  by  two  witnesses,  or  by  one  witness 
itrong  circumstances.''  The  court  affirm  the  existence 
continual  application  of  the  rule  thus  qualified.  The 
without  the  qualification  is  a  very  fieaniliar  one,  and  its 
3nce  and  continual  application  for  centuries  is  not  dis- 
l.  It  is  to  be  found  in  almost  every  volume  of  equity 
*t8  and  in  every  elementary  treatise  upon  the  principles 
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and  practice  of  equity.  The  earliest  reported  cases  treat  itt 
aa  a  well  settled  frmdamental  principle*  It  is  dealt  with  as 
an  axiom  in  equity  science. 

Bnt  so  &r  as  the  researches  of  the  counsel  or  the  court  in* 
the  present  case  have  gone^  and  they  have  not  been  limited, 
there  is  no  adjudicated  case  or  elementary  treatise  which 
makes  the  force  of  the  answer  depend  upon  the  general 
character  of  the  defendant  for  truth  and  veracity.  I  have 
found  no  dictum  in  support  of  such  qoalificatioUy  and  no 
trace  of  its  existence^  save  in  the  opinion  of  the  learned 
Chancellor  himself. 

It  is  worthy  of  special  notice  that  the  objection  to  the  evi- 
dence, as  stated  by  the  Chancellor,  does  not  present  the  pre- 
cise point  of  the  objection.  It  is  stated  to  be  "  because  the 
complainant  by  putting  him  to  his  oath  gave  him  credit 
which  he  was  not  at  liberty  to  attack  or  deny."  Now  the 
sole  question  is,  whether  he  is  at  liberty  to  attack  or  deny 
the  credit  of  the  defendant  by  evidence  of  his  general  char- 
CLcterfoT  truth  and  veraeitj/.  The  counsel  did  insist  upon  the 
objection  in  the  precise  form  stated  by  the  Chancellor.  They 
insisted  that  the  court  were  not  at  liberty  to  receive  any  evi- 
dence whatever  to  contradict  the  answer.  And  although  the 
Chancellor  ostensibly  treats  the  two  propositions  as  distinct, 
the  opinion  that  he  gave  shows  that  he  was  dealing  with  the 
latter  objection,  rather  than  the  fonner.  To  that  objection 
the  reason  assigned  is  strictly  applicable.  By  going  too  far 
it  defeats  itself;  for  if  the  answer  were  conclusive,  there 
would  never  be  any  necessity  for  the  production  of  evidence, 
and  it  may  be  safely  admitted,  as  was  alleged,  **  that  it  would 
be  absurd  and  mischievous  to  admit  it,  and  that  it  is  not  the 
rule  of  the  court."  These  remarks  are  certainly  predicable 
of  the  latter  proposition,  rather  than  of  the  one  with  which 
the  court  was  professedly  dealing.  And  in  confirmation  of 
this  view,  it  is  worthy  of  remark,  that  this  is  the  precise  and 
only  point  contained  in  the  abstract  of  the  decision  of  the 
court  appended  to  the  case.  The  marginal  note  of  the  de- 
cision is,  that  the  bill  "  was  not  a  bill  merely  for  discovery, 
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and  that  proof  mi^t  be  received  to  contradict  the  answer  of 
the  defendant  denyix^  the  fraud."  That  proposition  is  un- 
questionably true;  but  the  further  position,  that  the  credit 
of  the  answer  may  be  destroyed  by  assailing  the  general 
character  of  the  ddTendant  for  truth  and  veracity,  is  not  8up« 
ported  by  prindple  or  by  authority. 

It  is  further  urged  that  the  complainant  is  not  authorized, 
either  by  the  general  practice  in  equity  or  by  the  rule  of  this 
court,  to  require  the  answer  to  be  filed  without  being  sworn, 
except  by  the  consent  of  the  defendant.  He  is  not  therefore 
a  witness  of  the  party's  own  choosing,  and  the  complainant 
is  consequently  at  liberty  to  discredit  his  testimony  by  general 
evidence  of  character.  It  would  seem,  from  the  language  of 
some  of  the  books,  that  if  the  complainant  chooses  to  dispense 
with  the  oath,  the  court,  upon  his  motion,  will  require  the 
defendant  to  answer  without  oath,  even  without  the  consent 
of  the  defendant.    Oooper*9  Eq,  PI  325 ;  Sixyry^B  Eq.  Pl;%  874. 

But  in  all  such  cases  the  dispensation  is  supposed  to  be 
made  for  the  convenience  of  the  defendant,  and  upon  his  ex- 
pressed or  presumed  consent.  The  application  may  be  made 
on  the  part  of  the  plaintiff  or  of  the  defendant,  but  the  order 
will  only  be  made  where  both  parties  consent,  and  not  against 
the  will  of  either.  Oodner  v.  Sersei/,  18  Veaey  468 ;  Sinds 
Ch.  Frao.  228;  1  SmUJCa  CL  Prac.  267. 

In  New  York,  on  bills  filed  other  than  for  discovery,  the 
nile  is  altered  by  statute,  and  the  complainant  is  permitted 
to  waive  the  necessity  of  an  answer  being  made  on  the  oath 
of  the  defendant,  and  in  such  case  the  answer  shall  have  no 
other  or  greater  force  as  evidence  than  the  bill.  2  iZew.  Stat. 
(ed,  1846)  236,  §  77. 

But  it  by  no  means  follows,  because  the  complainant  can- 
not avoid  taking  the  defendant's  answer  under  oath,  that  he 
is  therefore  at  liberty,  by  the  general  law  of  evidence,  to  im- 
peach his  testimony.  The  rule  is  by  no  means  well  settled, 
that  because  a  party  cannot  avoid  making  an  individual  his 
witness,  as  in  case  of  a  subscribing  witness,  he  is  therefore 
at  libertj  to  impeach  his  veracity.    The  authorities  are  in 
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conflict  apon  this  Bubject.    1  Ghreenl.  Eo,y  §  443,  and  cases 
cited  in  nofU  2. 

It  may  be  said  with  truth,  in  every  case  where  the  plain- 
tiff has  but  a  single  witness  by  whom  his  case  at  law  or  in 
equity  can  be  proved,  that  the  witness  is  not  of  the  party's 
cvm  selection.  But  the  rule  forbidding  him  to  impeach  his 
o^m  witness  is  not  therefore  dispensed  with.  But  whatever 
may  be  the  general  rule  of  evidence,  the  rule  in  equity,  that 
the  complainant  shall  not  impeach  the  character  of  the  de- 
fendant in  order  to  weaken  the  effect  of  the  answer  as  evi- 
dence, has  been  too  long  acted  upon  to  be  now  overturned 
upon  any  supposed  ground  of  convenience  or  necessity.  Nor 
is  it  by  any  means  clear  that  any  real  benefit  would  result 
£rom  such  change  of  practice.  Here,  as  elsewhere,  it  will 
probably  be  found  that  via  trita  est  tutissimcL 

Perhaps  the  most  plausible  reason  in  favor  of  a  change  of 
the  p/Iuctice  will  be  found  in  the  fEtct,  that  now  by  statute  the 
parties  may  offer  themselves  as  witnesses.    And  as  the  de- 
fendant may  discredit  the  complainant's  evidence  by  im- 
peaching his  character,  the  complainant  should  have  the  like 
privilege  of  discrediting  the  defendant's  answer  by  impeach- 
ing his  character.    But  it  must  be  borne  in  mind  that  the 
liberty  of  being  a  witness  for  himself  is  a  privilege  accorded 
to  the  complainant,  and  he  can  surely  ask  no  greater  advan- 
tage on  that  account,  nor  can  he  ask  to  stand  in  a  better  po- 
sition than  a  disinterested  witness.     It  is  obvious,  moreover, 
that  as  the  rule  was  established  and  acted  upon  when  the 
complainant  was  excluded  from  being  a  witness,  there  is  less 
reason  for  a  change  now  that  the  complainant  has  the  benefit 
of  his  own  testimony. 

The  evidence  which  is  proposed  to  be  suppressed  is  incom- 
petent, and  must  so  be  treated  at  the  hearing.  But  it  is  not 
in  accordance  with  the  practice  of  the  court  to  suppress  tes- 
timony as  incompetent  before  the  hearing.  Williamson  v. 
More,  1  Barb.  Sup.  C.  JR.  229. 

There  is  no  express  rule  of  this  court  upon  the  subject,  and 
I  know  of  no  instance  where  it  has  been  done.    Depositions, 
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when  objected  to  as  taken  upon  leading  interrogatories^  or  as 
scandalous,  or  for  some  irregularity  in  relation  to  them,  are 
suppressed  prior  to  the  hearing,  and  in  such  case  the  witness 
will  be  permitted  to  be  re-examined.  2  Danidia  Ch.  JProc. 
1183,  and  note  1. 

But  as  a  general  rule,  there  can  be  no  special  advantage  in 
suppressing  testimony,  as  incompetent  or  irrelevant,  in  ad- 
vance of  the  hearing.  In  some  cases  it  may  prove  advan- 
tageous, but  in  others  it  will  unavoidably  create  embarrass- 
ment. The  question,  whether  the  deposition  shall  be  sup- 
pressed, is  a  matter  of  discretion*  UnderhiU  v.  Van  CorUandt, 
2  Johns.  Ch.  R.  345. 

As  the  question  touching  the  admissibility  of  the  evidence 
is  for  the  first  time  raised  in  this  court,  and  the  complainant 
may  desire  to  have  the  decision  reviewed  on  appeal,  it  is  for 
the  interest  of  both  parties  that  the  complainant  should  be 
permitted  to  proceed  with  the  evidence  if  he  so  desire,  and 
that  the  decision  of  the  question  should  be  reserved  till  the 
final  hearing. 

The  motion  is  therefore  denied,  but  without  costs. 


The  New  Jersey  Zinc  Company  vs.  The  New  Jebsey 
Franklinite  Company. 

The  Boston  Franklinite  Company  vs.  The  New  Jersey 
Zinc  Company  and  The  New  Jersey  Franklinite  Com- 
pany. 

A  rehearing  in  equity  rests  in  the  discretion  of  the  court.  It  is  not  by  the 
courts  of  this  country  regarded  so  much  a  matter  of  course  as  it  is  in  the 
English  practice. 

The  court  always  inclines  to  grant  a  rehearing  upon  the  usual  certificate  of 
counsel,  if,  upon  the  matters  stated  in  the  petition,  there  is  apparent 
ground  for  apprehending  that  an  error  has  been  committed  or  injustice 
done  by  the  decree,  or  if  there  is  reason  for  believing  that  a  further  and 
fuller  argument  will  shed  new  light  upon  the  controversy  or  advance 
the  ends  of  justice. 
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When  the  groand  on  which  the  petition  for  a  rehearing  rests  does  not 
affect  the  merits  of  the  controversy,  nor  is  a  matter  hy  which  the  peti- 
tioners are  or  can  he  aggrieved,  and  when  its  only  effect  wonld  he,  if 
maintained,  not  to  decide  the  matter  in  controversy,  hut  to  tnm  the 
complainants  out  of  court  as  improper  parties,  leaving  the  controversy 
undecided,  the  application  will  he  denied. 

In  this  case  the  rehearing  was  denied. 

1.  Because  the  matters  alleged  in  the  petition  are  not  put  in  issue  hy  the 
pleadings,  and  do  not  affect  the  real  question  at  issue  hetween  the  parties. 

2.  Because  the  matter  suggested  as  a  ground  of  rehearing  is  a  matter  of 
indifference  to  the  party  asking  the  rehearing,  a  decision  of  which  will 
not  affect  the  issue  in  this  cause  or  change  the  character  of  the  decree 
upon  the  rights  of  the  party  seeking  it. 

3.  Because  the  question  sought  to  he  raised  hy  the  petition^is  one  hetween 
other  parties,  and  proper  to  he  litigated  hy  them,  and,  as  far  as  that 
question  is  concerned,  the  rights  of  the  party  asking  the  rehearing  are 
fully  protected  by  the  decree. 

4.  Because  when  the  complainants  in  a  supplemental  bill,  claiming  to  have 
acquired  the  rights  of  the  defendants  in  the  original  hill,  have  been  ad- 
mitted to  defend  in  their  stead  by  the  assent  or  tacit  acquiescence  of 
those  whose  rights  they  claim,  and  have  shown  tk  prima  facie  title  to  the 
property  in  dispute,  the  court  will  not  permit  the  adverse  party,  after 
hearing,  to  draw  in  question  the  validity  of  that  title. 

5.  Because,  admitting  all  the  allegations  of  the  petition  to  be  true,  the  evi- 
dence shows  that  the  complainants  are  still  in  such  a  position  as  will  in 
equity  entitle  them  to  defend  their  right  to  the  subject  matter  in  dispute, 
and  to  ask  from  the  court  such  relief  as  the  decree  of  the  court  has 
awarded  them.  ^_^^ 

The  history  of  these  cases  will  be  found  in  the  opinion  of 
the  Chancellor,  in  13  New  Jersey  Chancery  Reports  (2  Beas- 
Uy^  page  322)  which  was  delivered  at  February  term,  1862. 
/On  the  24th  of  April,  1862,  the  New  Jersey  Zinc  Company 
^'iwesented  to  the  Chancellor  a  petition  for  a  rehearing,  setting 
forth  that,  by  the  supplemental  bill  filed  by  the  Boston 
Franklinite  Company,  they  claimed  title  to  the  mines  and 
mining  privileges  in  dispute  under  the  decree  of  this  court 
on  the  foreclosure  of  a  mortgage  given  by  the  New  Jersey 
Franklinite  Company,  the  defendants  in  the  original  suit,  to 
Oakes  Ames,*  on  the  property  in  controversy,  and  a  sale 
thereof  by  the  sheriff  of  the  county  of  Sussex  to  Oakes 
Ames,  and  a  subsequent  conveyance  thereof  to  the  Boston 
Franklinite  Company  by  Ames  during  the  pendency  of  the 
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original  suit ;  that  since  these  causes  were  argued  the  peti- 
tioners had  discovered,  by  a  careful  inspection  of  the  record 
of  the  proceedings  in  the  foreclosure  suit  of  Oakes  Ames 
against  the  New  Jersey  Franklinite  Company,  that  there  was 
no  decree  in  said  suit  upon  which  an  execution  could  issue ; 
that  the  Court  of  Chancery  of  this  state  was  closed  from  the 
fourth  day  of  February,  1859,  to  the  fifteenth  day  of  March, 
1860,  for  the  want  of  a  chancellor,  and  that  during  that 
period  no  officer  could  receive  or  execute  any  writ  of  that 
court,  because  the  powers  and  functions  of  the  court  were 
suspended ;  that  it  appears  by  the  record  that  the  sheriff  of 
the  county  of  Sussex  received  the  execution,  which  was  pre- 
tended to  be  issued  upon  the  alleged  decree  in  the  suit  of 
Oakes  Ames,  on  the  seventh  of  February,  1859,  when  there 
was  no  Court  of  Chancery  which  could  give  him  authority  to 
execute  any  such  writ.  The  petitioners  therefore  prayed 
that  they  might  have  an  opportunity  of  being  heard  on  that 
part  of  the  case  relating  to  the  title  of  the  Boston  Frank- 
Unite  Company  under  the  aforesaid  proceedings  in  chancery, 
so  that  they  might  have  the  benefit  of  the  judgment  of  the 
court  on  the  same  after  full  argument. 
y  The  petition  was  accompanied  by  the  usual  certificate  of 
counsel,  that  they  deemed  the  grounds  of  the  application 
sufficient. 

For  the  petitioners,  Zabriakie  and  WiUiameon  cited  Glover 
V.  Hedges,  Saxixm  119. 

T.  N.  McCarter  and  jB.  SamiUoUy  for  the  Boston  Frank- 
linite Company,  cited  2  Maddock^a  Treatise  370;  2  Smith's 
Chancery  Fractice  26,  and  notes;  Ibid,  page  31;  Blokes 
Chancery  Fractice  170;  Land  v.  Wickham,  1  Paige  256; 
Deoarters  v.  La  Farge,  1  Faige  674 ;  Wiser  v.  Blachfy^  2 
Johns.  Ch.  488;  Lanid  v.  MitcheU,  1  Story's  C.  C  B.  198; 
Baker  v.  Whiting,  1  Story's  C.  C  B,  218;  Fidd  v.  Sehiefelin, 
7  Johns.  Ch.  250;  MnsimY.  Fickett,  2  Hill  (South  Carolina) 
Ch.  B.  357;  3  Feere  Wms.  8;  Feniland  v.  Stokes,  2  Ball  i 
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Beatty  76;  Story's  Equity  PI,  %  421  and  Twte;  Mead  v. 
ime»,  3  Verm/mt  148;  Prevosty.  Gratz,  1  Pet.  C.  C.  JS.  364; 
Walsk  V.  Smyths  3  Bland  9 ,-  3  DanieU  1631-2;  Gmaequa  v. 
Fanning f  3  Johns.  Ch.  587  >  i)a2e  v.  PooseveU,  6  JbArw.  CA. 
255. 

The  Changeluoq/  A  rehearing  in  equity  rests  in  the 
discretion  of  the  ooum.  Milb  v.  Banks,  3  P.  W.8;  Travis 
V.  Waters,  1  Johns.  jQHi.  A  48w 

It  is  not  by  the  courts  of  this  country  regarded  so  much  a 
matter  of  course  as  It  is  in  the  English  practice^  Land  v. 
Widcham,  1  Paige  366 ;  Deoarters  v.  La  Farg^Ihid.  574 ; 
Fiddy.  Sehi^din,  7  J.  C.  R.  256;  Danidv.  MttcheU,  1  Story 
19JB ;  Walsh  v.  Smy(k^  3  Bland  27. 

1  But  the  court  always  inclines  to  grant  it  upon  the  usual 
cMificate  of  counsel)  if  npon  the  matters  stated  in  the  peti- 
tion there  is  apparent  ground  for  apprehending  that  an  error 
has  been  committed  or  injustice  done  by  the  decree,  or  if 
there  is  reason  for  believing  that  a  further  and  fuller  argu- 
ment will  shed  new  light  upon  the  controversy  or  advance 
the  ends  of  justice.  After  a  careful  consideration  of  the 
application  in  this  case,  I  have  been  unable  to  discover  any 
grorthd  upon  which  it  can  with  propriety  be  granted. 

^he  petition  does  not  disclose  a  proper  case  for  a  rehearing. 
The  ground  on  which  it  rests  does  not  affect  the  merits  of 
the  controversy,  nor  is  it  a  matter  by  which  the  petitioners 
are  or  can  be  aggrieved.  It  relates  to  an  incidental  and  pre- 
liminary inquiry,  rather  than  to  the  merits  of  the  question 
at  issue.  Its  only  effect,  if  maintained,  would  be  not  to  de- 
cide the  matter  in  controversy,  but  to  turn  the  complainants 
out  of  court  as  improper  parties  in  the  cause,  and  leave  the 
controversy  undecided.  Its  inevitable  effect  must  be  to  cre- 
ate great  delay,  without  effecting  the  substantial  ends  of  jus- 
tice.^ 

Ble  original  bill  was  filed  by  the  Zinc  Company  to  restrain 
the  New  Jersey  Franklinite  Company  from  mining  and  re- 
moving certain  ores,  claimed  by  the  complainants,  from  a 
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mine  in  the  pofisession  of  tbe  defendants.  The  answer  of  the 
Franklinite  Company  denied  the  title  of  the  complainants, 
and  claimed  title  in  themselves.  The  whole  controversy 
under  the  original  suit  was  one  of  title  to  the  ores.  Was 
the  title  in  the  Zinc  Company  or  in  the  Franklinite  Com- 
pany? This  was  the  sole  issue  raised  by  the  pleadings. 
Pending  the  controversy,  a  bill,  in  the  nature  of  a  supple- 
mental bill,  was  filed  by  the  Boston  Franklinite  Company 
against  both  the  complainants  and  the  defendants  in  the 
original  suit,  claiming  that  they  had  acquired  the  rights  of 
the  New  Jersey  Franklinite  Company,  the  original  defend- 
ants, asking  to  be  admitted  defendants,  to  make  the  same 
defence  that  the  Franklinite  Company  could  have  made,  and 
to  have  the  benefit  of  their  answer  and  all  the  evidence  taken 
in  the  cause.  They  also  charged,  by  their  bill,  that  the  Zinc 
Company  had  entered  upon  the  premises,  and  were  removing 
the  ores  in  controversy,  and  asked  that  they  should  be  re- 
strained by  injunction  from  further  operations  until  the  de- 
termination of  the  controversy,  and  that  they  should  account 
for  the  ores  illegally  taken. 

No  answer  was  filed  to  this  bill  by  the  New  Jersey  Frank- 
linite Company,  and  the  bill  was  taken  as  confessed  as  against 
them.  They  did  not  then  deny  the  title  of  the  Boston  Com- 
pany, nor  would  they  be  permitted  to  do  it  now.  So  &r  as 
this  suit  is  concerned,  their  rights  are  concluded  by  the  inter- 
locutory decree.  Nor  did  the  Zinc  Company,  by  their  answer, 
deny  that  the  Boston  Company  had  acquired  the  title  of  the 
original  defendants,  or  their  right  to  be  substituted  as  de- 
fendants, and  to  maintain  the  controversy  in  their  stead. 
On  the  contrary,  they  answered  that  they  believed  it  to  be 
true  that  the  Boston  Franklinite  Company,  had  succeeded  to 
the  rights  of  the  New  Jersey  Franklinite  Company;  and  upon 
due  proof  being  made  that  the  Boston  Franklinite  Company 
had  acquired  such  rights,  they  were  willing  that  they  should 
be  made  defendants  in  the  original  suit,  subject  to  the  answer 
of  the  New  Jersey  Franklinite  Company.  By  this  answer 
they  waived  no  right,  but  they  made  no  issue  upon  the  title 
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of  the  Boston  Company,  because  to  them  and  to  their  rights 
it  was  a  matter  of  total  indifference  whether  the  title  was  in 
the  New  Jersey,  or  the  Boston  Franklinite  Company.  By 
their  answer,  they  simply  reaffirmed  the  title  set  up  by  them 
in  the  original  bill  to  the  ores  in  controversy,  and  denied  the 
title  of  the  original  defendants. 

The  same  issues  were  in  fact  made  by  the  answer  to  the 
supplemental  bill  as  were  made  under  the  original  bill.  The 
question,  and  the  only  question  at  issue  was,  whether  the 
title  to  the  ores  in  controversy  was  in  the  Zinc  Company  or 
the  New  Jersey  Franklinite  Company,  the  parties  to  the 
original  suit.  The  change  of  parties  did  not  change  the  issue 
or  the  nature  of  the  controversy. 

Upon  this  state  of  the  pleadings,  a  decree  pro  oanfeaso 
having  been  taken  against  the  original  defendants,  the  New 
Jersey  Franklinite  Company,  and  that  decree  remaining  in 
full  force  against  them,  it  may  well  be  doubted  whether  there 
would  be  any  ground  whatever  for  a  rehearing,  if  the  com- 
plainants in  the  supplemental  bill  had  ofifered  no  evidence 
whatever  of  their  title ;  inasmuch  as  the  decree,  for  the  pur- 
pose of  this  suit,  would  conclude  the  rights  of  the  original 
defendants,  and  effectually  protect  the  rights  of  the  Zinc 
Company. 

But  the  Boston  Company  have  not  rested  their  rights  upon 
the  effect  of  the  interlocutory  decree.  They  sustain  the  alle- 
gations of  their  bill  by  proof  that  the  premises  in  dispute 
were  mortgaged  by  the  New  Jersey  Franklinite  Company  to 
Cakes  Ames;  that  the  mortgage  having  become  forfeited, 
the  mortgagee  obtained  a  decree  for  foreclosure  and  sale  of 
the  mortgaged  premises,  and  that  by  virtue  of  an  execution 
issued  upon  said  decree,  the  mortgaged  premises  were  sold 
and  conveyed  by  the  sheriff  of  Sussex  to  Ames,  the  mort- 
gagee, who  subsequently  conveyed  all  his  interest  to  the 
fioaton  Company. 

The  complainants  therefore  show  at  least  a  clear  ^r?ia 
fdcie  title  to  all  the  rights  of  the  New  Jersey  Franklinite 
Company  in  the  mortgaged  premises.    The  petitioners,  in 
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their  petition  for  a  rehearing,  do  not  question  the  validity  of 
the  mortgage  to  Ames,  nor  do  they  deny  that  the  premises 
were  sold  by  virtue  of  an  execution  out  of  this  court  upon  a 
decree  of  foreclosure ;  that  they  were  purchased  by  the  mort- 
gagee,  and  by  him  conveyed  to  the  Boston  Company.  But 
they  allege  that  there  was  no  decree  upon  which  any  execu- 
tion could  issue,  and  that  the  execution  was  delivered  to  the 
sheriff,  and  the  premises  sold  while  the  Court  of  Chancery 
was  closed  for  the  want  of  a  chancellor,  and  that  during  that 
period  no  officer  could  receive  or  execute  any  writ  of  that 
court,  because  the  powers  and  functions  of  the  court  were 
suspended. 

It  is  unnecessary  to  intimate  any  opinion  whatever  as  to 
the  value  or  force  of  the  objection  to  the  legality  of  the  de- 
cree and  execution,  if  properly  presented  for  consideration ; 
but  I  am  clearly  of  opinion  that  the  motion  for  a  rehearing 
should  be  denied. 

1.  Because  the  matters  alleged  in  the  petition  are  not  put 
in  issue  by  the  pleadings,  and  do  not  affect  the  real  question 
at  issue  between  the  parties. 

2.  Because  it  is  a  matter  of  total  indifference  to  the  Zinc 
Company,  so  far  as  it  affects  the  result  of  this  cause,  whether 
the  title  to  the  ores  is  in  the  New  Jersey  Company  or  in  the 
Boston  Company,  or  by  which  of  those  companies  the  suit  is 
conducted  or  defended.  In  either  event  the  issue  and  the 
effect  of  the  decree  upon  the  rights  of  the  Zinc  Company  are 
the  same. 

3.  Because  the  question  sought  to  be  raised  by  the  peti- 
tion is  one  between  the  New  Jersey  Franklinite  and  the 
Boston  Franklinite  Company,  and  proper  to  be  litigated  be* 
tween  them ;  and  the  failure  of  the  New  Jersey  Company  to 
answer  the  charges  of  the  supplemental  bill,  and  the  decree 
pro  confesao  against  them,  concludes  their  rights  for  the  pur- 
poses of  this  suit,  and  fully  protects  the  rights  of  the  Zinc 
Company. 

4.  Because  when  the  complainants,  in  a  supplemental  bill 
claiming  to  have  acquired  the  rights  of  the  defendants  in  the 
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original  bill,  have  been  admitted  to  defend  in  their  stead  by 
the  assent  or  tacit  acquiescence  of  those  whose  rights  they 
claim,  and  have  shown  a,  prirjfia  fade  title  to  the  property  in 
dispute,  the  court  will  not  permit  the  adverse  party,  after 
hearing,  to  draw  in  question  the  validity  of  that  title. 

6.  Because  if,  as  alleged  in  the  petition,  the  decree  and 
execution  are  invalid,  and  no  title  passed  by  the  sheriff's  sale, 
the  complainants  in  the  supplemental  bill  are  nevertheless 
entitled  to  maintain  their  claim,  and  to  be  made  defendants 
in  the  original  suit.  The  validity  of  the  mortgage  to  Ames, 
or  of  the  conveyance  from  him  to  the  Boston  Company,  is 
not  impeached.  They  have  all  the  right  and  title  of  the 
mortgagee  in  possession.  If  the  decree  is  void,  the  mort- 
gage and  the  title  under  it  are  in  force.  As  mortgagees  be- 
fore foreclosure,  they  are  in  equity  entitled  to  defend  their 
right  to  the  mortgaged  premises,  to  an  injunction  to  restrain 
waste,  and  to  an  account  of  the  property  wasted.  This  is 
all  the  decree  gives  them. 

The  application  for  a  rehearing  is  denied. 


Stewart  C.  Marsh  vs.  Eliza  Ann  Marsh. 

The  volantary  separation  by  a  wife  from  her  husband,  while  proceedings, 
at  his  instance,  were  pending  against  her  in  this  court  for  a  divorce  on  a 
charge  of  adultery,  does  not  constitute  a  wilful  desertion  in  contempla- 
tion of  law. 

On  the  contrary,  a  regard  for  public  decency,  as  well  as  the  settled  usage 
of  the  court,  requires  that  under  such  circumstances  the  parties  should 
not  live  together. 

The  presumption  must  be,  if  the  wife  absent  herself  from  the  home  of  her 
husband  pending  a  suit  against  her  for  adultery,  that  such  separation  is 
by  his  procurement  or  with  his  assent. 

The  court  regard  the  institution  of  a  suit  for  divorce  by  the  husband 
against  the  wife  as  a  sufficient  cause  for  allowing  a  separate  maintenance, 
sad  the  allowance  is  made  upon  the  principle  that  it  would  be  improper 
for  the  parties  to  oohabit  during  the  pending  of  such  suit. 

I>e8ertion  is  a  question  of  iatention.   It  is  the  intent  which  constitutes  the 
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offence.  Any  cireamstances  which  render  it  necessary  or  proper  that  she 
should  reside  elsewhere  than  with  her  hnsband  is  a  valid  defence  to  a 
charge  of  desertion. 

0.  S,  Hoisted,  for  petitioner. 

Bunyon,  for  defendant,  cited  Bishop  on  Marriage  and  Di- , 
vorce,  §  525  (ed.  1859),  §  527;  Sardin  v.  Hardin,  17  Ala. 
233;  Sykes  v.  Hoisted,  1  Sandfords  Sup.  CouH  R,  483  ; 
Naulet  V.  Dubois,  6  Louisiana,  Ann,  R.  403. 

The  Chancellor.  The  petition  in  this  cause,  filed  on  the 
twenty-sixth  of  August,  1861,  asks  a  divorce  from  the  de- 
fendant on  the  ground  of  wilful,  continued,  and  obstinate 
desertion.  The  desertion  is  charged  to  have  occurred  in  the 
month  of  March,  1858,  and  to  have  continued  until  the  time 
of  the  filing  of  the  petition.  There  is  no  dispute  as  to  the 
material  facts  of  the  case.  It  appears,  from  the  evidence, 
that  at  the  time  of  the  alleged  desertion  the  petitioner  and 
his  wife  were  boarding  together  at  No.  3  Fair  street,  in  the 
city  of  Newark ;  that  she  left  the  house  of  her  own  accord, 
she  having  employed  a  carman  to  remove  her  furniture  in 
her  husband's  absence,  and  that  she  has  since  continued  to 
reside  separate  and  apart  from  him.  These  facts  are  dis- 
tinctly admitted  by  the  defendant's  answer,  but  the  desertiofi 
is  expressly  denied.  The  separation  of  the  wife  from  the 
husband  is  sought  to  be  justified,  in  the  defendant's  answer, 
upon  two  grounds,  viz.  1.  Because  of  the  criminal  miscon- 
duct of  the  husband.  2.  Because,  at  the  time  of  the  alleged 
desertion,  the  husband  had  instituted  proceedings  in  this 
court  against  her  to  obtain  a  divorce  on  the  ground  of 
adultery,  alleged  to  have  been  committed  by  her,  and  was 
thereby  seeking  to  destroy  her  reputation  and  repudiate  her 
as  his  wife.  No  satisfactory  evidence  is  oflFered  to  sustain 
the  charge  of  crimination  against  the  husband.  In  support 
of  the  second  ground  of  justification,  it  appears  that  a  peti- 
tion was  filed  in  this  court,  by  the  husband,  asking  a  divorce 
from  the  wife  for  the  cause  of  adultery ;  that  the  petition  was 
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served  upon  the  wife  on  the  twenty-third  of  January,  return- 
able on  Uie  twelfth  of  February,  and  that  on  the  fifteenth  of 
February  the  answer  of  the  wife  was  filed,  denying  the  charge 
of  adultery  (and  setting  up,  by  way  of  recrimination,  that 
he  was  guilty  of  adulterous  intercourse),  and  farther  setting 
up,  by  way  of  defence,  that  at  the  time  of  filing  the  petition 
the  wife  occupied,  and  was  at  the  time  of  her  answer  still 
occupying  the  same  apartments  and  bed  with  her  husband, 
and  that  they  in  all  things  maintained  the  relations  and 
intercourse  of  husband  and  wife.  The  bill  in  that  case  was 
dismissed  by  a  final  decree,  made  on  the  fourth  of  June,  1861, 
on  the  ground  that  the  offence,  if  any  had  been  committed 
by  the  wife,  waa  fully  condoned,  the  evidence  showing  that 
the  marital  relations  and  intercourse  of  the  parties  continued 
uninterrupted  until  up  to  and  after  the  time  of  filing  the 
petition,  and  until  long  after  the  alleged  infidelity  of  the  wife 
had  been  brought  to  the  knowledge  of  the  husband.  No 
opimon  was  expressed  as  to  the  guilt  of  either  of  the  parties 
upon  the  crimination  by  the  husband  or  recrimination  by  the 
answer  of  the  wife.  The  only  fact  material  to  the  present 
inquiry  is,  that  from  March,  1858,  to  the  fourth  of  June,  1861, 
a  period  of  more  than  three  years,  the  alleged  desertion  of 
the  wife  consisted  of  a  voluntary  separation  from  the  hus- 
band while  proceedings,  at  his  instance,  were  pending  against 
her  in  this  court  for  a  divorce  upon  a  charge  of  adultery, 
and  that  only  about  six  months  of  the  alleged  desertion  has 
continued  since  the  decree  in  the  former  suit.  Does  a  sepa- 
ration under  such  circumstances  constitute  a  wilful  desertion 
in  contemplation  of  law  ? 

I  am  clear  that  it  does  not.  On  the  contrary,  a  regard  to 
public  decency,  as  well  as  the  settled  usage  of  the  court,  re- 
quires that  under  such  circumstances  the  parties  should  not 
live  together. 

The  fact  that  the  parties  live  imder  the  same  roof  has  been 
held  to  afford  presumptive  evidence  of  the  continuance  of  the 
marital  relations,  and  a  condonation  of  the  alleged  adultery, 
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at  least  as  against  the  husband.  Beeby  v.  Beeby,  1  Haggard 
342 ;  Shdford  an  Mar.  and  Div.  488. 

The  presumption  must  be,  therefore,  if  the  wife  absent 
herself  from  his  home  pending  a  suit  against  her  for  adul- 
tery, that  such  separation  is  by  his  procurement  or  with  his 
assent. 

Where  a  bill  has  been  filed  against  a  wife,  if  she  have  no 
property  of  her  own,  and  deny  the  truth  of  the  charges 
against  her,  it  is  very  much  of  course  to  make  her  an  allow- 
ance, not  only  for  the  costs  and  expenses  of  litigation,  but 
for  her  maintenance  during  the  continuance  of  the  suit. 
And  this  order  is  made  without  any  regard  to  the  question, 
whether  she  has  or  has  not  been  compelled  to  leave  the  house 
of  the  husband,  the  court  regarding  the  institution  of  the 
suit  as  sufficient  cause  for  a  separate  maintenance.  Shdf.  on 
Mar,  and  Div.  633,  §  86 ;  Earl  of  Portsmouth  v.  OourUess  of 
Portsmouth,  2  Addams  63;  2  Chitty's  Gen'l  Prac.  462; 
Wood  v.  Wood,  2  Paige  109 ;  Jones  v.  Jones,  2  Barb.  Ch.  B. 
146. 

The  allowance  for  separate  maintenance  is  made  upon  the 
principle,  that  it  would  be  improper  for  the  parties  to  cohabit 
during  the  pendency  of  such  suit. 

In  Sullivan  v.  Sullivan,  2  Addams  299,  Sir  John  Nichol 
sadd,  that  during  the  pendency  of  a  suit  to  try  the  vaUdity 
of  the  marriage,  cohabitation  was  not  incumbent  by  law  on 
the  parties,  or  on  either  of  them ;  it  would  even  have  been 
legally  censurable,  at  least  in  the  husband.  And  so  when  a 
suit  is  pending  for  a  divorce,  it  is  improper  for  the  parties  to 
cohabit  together  without  reference  to  what  may  be  the  result 
of  the  suit.    Bishop  on  Mar,  and  Div.,  §  569. 

Desertion  is  a  question  of  intention.  It  is  the  intent  which 
constitutes  the  offence.     Marker  v.  Marker,  3  Stock.  257. 

If  a  husbaud,  by  his  cruelty  or  misconduct,  compels  his 
wife  to  seek  a  home  elsewhere  than  under  his  roof,  she  is  not 
guilty  of  desertion.  Any  circumstances  which  render  it 
necessary  or  proper  that  she  should  reside  elsewhere  than 
with  her  husband  is  a  valid  defence  to  a  charge  of  desertion. 
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The  case  established  by  the  evidenoe  oonstitates  no  legal 
desertion. 

1.  Because  where  a  wife  separates  herself  from  her  hus- 
band pending  a  suit  against  her  by  her  husband  for  divorce 
on  the  ground  of  adultery,  the  legal  presumption  is  that  such 
separation  took  place  by  the  procurement  or  with  the  assent 
and  approbation  of  the  husband. 

2.  Because  it  is  legally  improper  for  the  parties  to  cohabit 
together  during  the  pendency  of  such  suit. 

The  bill  must  be  dismissed  with  costs. 
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THE  COURT  OF  CHANCERT 

OF  THE  STATE  OF  NEW  JEBSEY, 

MAY  TERM,  1862. 


Chakles  Huston  and  others  vs.  Samuel  Oassidy. 

When  a  sale  made  by  an  administrator  has  been  set  aside  on  the  ground  of 
an  abuse  of  trust,  and  the  administrator  called  upon  to  account  for  the 

,  value  of  the  property,  a  doubt  aa  to  its  true  value  should  be  resolved  in 
favor  of  the  ee9tu%  que  trusU, 

A  trustee  should  not  be  permitted,  by  raising  doubts  by  the  production  of 
conflicting  opinions  as  to  the  value  of  the  property,  to  derive  an  advan- 
tage from  his  improper  dealings  with  the  trust  estate,  but  should  rather 
be  compelled  to  account  upon  the  basis  of  estimates  made  by  intelligent 
and  reliable  witnesses  on  the  part  of  the  cestui  que  tnisU, 

When  it  satisfactorily  appears  that,  but  for  the  improper  conduct  of  the 
trustee,  the  sale  would  have  realised  $6000,  the  cestui  que  trusts  are 
clearly  entitled  to  that  sum,  no  matter  what  diversity  of  opinion  may 
exist  as  to  the  intrinsic  value  of  the  property. 

When  the  decree  directing  the  account  to  be  taken  was  a  final  decree  with 
no  equity  reserved,  and  when  no  further  directions  need  to  be  given 
consequent  upon  the  master's  report,  an  error  made  by  the  master  as  to 
the  value  of  the  property  can  be  corrected  by  the  court  without  referring 
the  account  back  to  the  master  for  a  restatement  or  setting  down  the 
cause  for  further  hearing. 


This  cause  came  before  the  court  on  exceptions,  filed  by- 
complainants,  to  the  report  of  Levi  Shepherd,  esq.,  naaater 
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in  chancery,  on  a  reference  ordered  by  the  decree  in  the 
principal  case,  which  is  reported  in  2  Beadey  228. 

MeCarter,  for  exceptions. 

-fi.  SdmiUon,  contra. 

The  Chancellob.  By  a  decree  made  in  this  cause,  the 
sale  and  conveyance  of  a  farm  in  the  county  of  Sussex,  by 
the  administrators  of  Andrew  Cassidy,  deceased,  on  the 
twenty-seventh  of  October,  1849,  and  the  reconveyance  of 
said  farm  to  the  defendant,  who  was  one  of  the  said  admin- 
istrators, was  declared  fraudulent  as  against  the  heirs  of  the 
said  intestate,  and  the  defendant  was  declared  to  be  a  trustee 
of  the  land  so  conveyed  for  the  said  complainants.  And  it 
was  by  the  said  decree  directed  that  it  be  referred  to  one  of 
the  masters  of  the  court  "to  take  an  account  of  the  full  and 
&ir  value  of  the  said  farm  and  premises,  at  the  time  of  the 
said  sale,  at  a  fair  sale,  and  upon  the  usual  credit ;  and  after 
deducting  from  such  value  the  sum  of  four  thousand  dollars, 
for  which  the  defendant  had  accounted  to  the  estate  of  the 
intestate,  that  the  master  take  and  state  an  account  of  what 
remained  due  from  the  defendant  on  account  of  such  pur- 
chase/' 

The  account  has  been  taken  pursuant  to  the  order.  The 
complainant  excepts  to  the  report  of  the  master  on  the 
ground  that  the  farm  has  been  valued  too  low,  and  that  the 
true  value  of  the  farm  at  the  time  of  the  sale  was  greater 
than  the  sum  diarged  by  the  master. 

The  farm  contains  one  hundred  and  ninety-five  acres.  At 
the  sale  made  by  the  administrator,  and  which  was  set  aside 
as  fraudulent,  it  brought  but  four  thousand  dollars,  or  about 
twenty  dollars  and  fifty  cents  per  acre.  The  master  reports 
its  true  value  at  the  time  of  the  sale  to  be  five  thousand  four 
hundred  and  sixty  dollars,  or  twenty-eight  dollars  per  acre. 
There  is  much  diversity  of  opinion  among  the  witnesses 
upon  the  question  of  value.    Several  witnesses,  on  the  part 


Digitized  by 


Google 


322  CASES  m  CHANCEBT. 

Huston  v.  Cftnidy. 

of  the  oomplainant,  agree  in  the  opinion  that  the  farm  was 
worth  at  tiie  time  of  the  sale  thirty-five  dollars  per  acre. 
Some  of  these  witnesses  are  intelligent  farmers  residing  in 
the  neighborhood,  well  acquainted  with  the  value  of  the 
land,  and  whose  attention  was  particularly  called  to  the 
farm  at  or  about  the  time  of  the  sale.  Witnesses,  on  tlie 
part  of  the  defendant,  of  equal  intelligence  have  placed  a 
lower  value  on  the  farm  than  that  adopted  by  the  master. 
I  think  that  the  weight  of  the  evidence  is  in  favor  of  a 
higher  valuation  than  that  made  by  the  master,  but  in  view 
of  the  great  conflict  existing  in  the  evidence,  and  of  the  su- 
perior advantages  of  the  master  for  judging  of  the  credi- 
bility of  the  witnesses,  and  of  the  weight  to  which  their 
opinions  are  entitled,  I  should  hesitate  under  ordinary  cir- 
cumstances to  disturb  the  report.  But  there  are  circum- 
stances in  this  case,  aside  from  the  mere  balancing  of  the 
weight  of  testimony,  which  demand  a  correction  of  the  valu- 
ation adopted  by  the  master. 

1.  Where  a  sale  has  been  set  aside  on  the  ground  of  an 
abuse  of  trust,  and  the  administrator  called  upon  to  account 
for  the  value  of  the  property,  a  doubt  as  to  its  true  value 
should  be  resolved  in  favor  of  the  cestui  que  trusts.  The 
trustee  should  not  be  permitted,  by  raising  doubts  by  the 
production  of  conflicting  opinions  as  to  the  value  of  the 
property,  to  derive  an  advantage  from  his  improper  dealings 
with  the  trust  estate,  but  should  rather  be  compelled  to  ac- 
count upon  the  basis  of  estimates  made  by  intelligent  and 
reliable  witnesses  on  the  part  of  the  cestui  que,  trusts. 

2.  But  all  doubt  in  this  case  is  removed  by  the  fact,  that 
one  of  the  witnesses  on  the  part  of  the  complainant,  whose 
testimony  is  unimpeached,  testifies  that  at  the  time  of  the 
sale  by  the  administrator  he  was  desirous  of  purchasing  the 
property ;  that  he  had  made  up  his  mind  to  give  six  thou- 
sand dollars  for  the  farm ;  that  a  friend  had  agreed  to  aid 
him  with  funds  to  make  the  purchase,  and  that  they  had 
together  concluded  that  the  farm  was  worth  six  thousand 
dollars.    He  is  confirmed  in  this  statement  as  to  his  inten- 


Digitized  by 


Google 


.     MAT  TERM,  1862.    ■  323 

Hniton  V.  Caitidy. 

tion  to  purchase,  and  his  making  preparation  for  that  por- 
poee,  by  the  party  who  was  to  furnish  the  funds,  and  is  fully 
sustained  by  other  witnesses  as  to  the  reasonableness  of  the 
price  which  he  proposed  to  pay.  The  witness  is  not  im- 
peached ;  nor  do  I  see  anything  in  the  testimony  calculated 
to  discredit  his  evidence.  The  fact,  then,  is  established,  that 
at  the  time  of  the  sale  by  the  administrator  there  was  a 
party  ready  and  willing  to  purchase  the  farm  at  the  price 
.of  six  thousand  dollars.  Had  the  sale  been  fairly  conducted 
and  made  upon  reasonable  terms  and  with  the  usual  credit 
the  sale  would  have  realized  $6000.  To  that  sum,  at  least, 
the  cestui  que  t'msta  are  clearly  entitled  in  the  taking  of  the 
account.  No  matter  what  diversity  of  opinion  may  exist  as 
to  the  intrinsic  value  of  the  property,  the  trustee  is  bound, 
upon  clear  and  well  settled  principles,  to  account  for  so  much 
as  would  have  been  realized  by  his  cestui  que  trusts  but  for 
his  abuse  of  trust.  The  difference  between  the  sum  for 
which  the  trustee  agreed  to  account,  and  the  price  which 
would  have  been  realized  at  a  fair  sale,  is  the  safe  and  just 
measure  of  damages  sustained  by  the  cestui  que  trusts  and 
of  unfedr  advantage  gained  by  the  trustee.  There  can  be 
no  more  fair  gauge  of  the  value  for  which  the  trustee  should 
account. 

The  master's  report  must  be  corrected  by  fixing  the  value 
of  the  farm  at  the  time  of  the  sale  at  six  thousand  dollars, 
and  by  calculating  interest  upon  the  balance,  after  deducting 
the  sum  for  which  the  defendant  has  already  accounted. 
There  is  no  need  of  referring  the  account  back  to  the  master 
for  a  restatement  nor  of  setting  down  the  cause  for  further 
hearing.  The  decree,  already  pronounced,  setting  aside  the 
sale  and  directing  the  account,  was  a  final  decree.  Mills  v. 
Hoag,  7  Paige  18 ;  1  DanidCs  Ch.  Fr.  1199,  and  note  1 ;  1 
Barb.  Chan.  Frae.  330. 

There  was  no  equity  reserved,  nor  are  there  any  further 
necessary  directions  to  be  given  consequent  upon  the  mas- 
ter's report. 
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Joseph  Danbury  vs.  William  Robinson  and  others. 

On  a  bill  and  decree  for  the  foreclotnre  of  a  mortgage,  where  the  mort- 
gaged premises  were  insufficient  to  satisfy  the  complainant's  mortgage 
and  costs,  and  a  prior  mortgage,  the  amount  of  which  was  included  in  the 
decree,  the  complainant  asks  a  decree  against  all  the  defendants  person- 
ally for  the  costs ;  the  defendants,  who  were  the  mortgagors,  the  prior 
mortgagee,  and  the  purchaser  of  the  equity  of  redemption  under  a  judg- 
ment against  the  mortgagor,  resisted  the  complainants  claim  to  foreclose 
on  the  ground  that  the  mortgage  was  fraudulent,  it  was  held — 

1.  As  against  the  mortgagor,  the  complainant  is  entitled  to  costs;  he  is 
personally  liable  for  the  debt,  and  his  defence  is  unfounded  and  unrea- 
sonable. 

2.  Ordinarily  the  purchaser  of  the  equity  of  redemption  would  stand  in 
the  shoes  of  the  mortgagor,  and  would  be  liable  for  so  much  of  the  costs 
as  were  occasioned  by  his  ill  advised  defence ;  but  under  the  peculiar 
circumstances  of  this  case,  he  was  held  not  personally  liable  for  costs. 

3.  The  prior  mortgagee,  having  by  his  answer  attacked  the  validity  of 
complainant's  mortgage,  when  the  protection  of  his  rights  required  no 
such  defence,  his  conduct  was  held  vexatious,  and  costs  were  denied  him 
out  of  the  estate ;  and  also  held^  that  in  strict  equity,  he  was  personally 
liable  for  all  the  extra  costs  occasioned  by  his  answer. 

Where  three  defendants  employed  the  same  solicitor,  and  filed  separate 
answers,  all  presenting  the  same  defence,  the  only  effect  of  which  was  to 
swell  the  costs  and  diminish  complainant's  security,  the  practice  was  de- 
clared unwarranted  and  vexatious. 


For  complainant,  Mr.  Strong. 

.    For  defendants,  S.  V.  Speer,  who  cited  Park  v.  Pecfe  et  al., 
1  Paige  477. 
See  this  case  reported  ante,  page  213. 

.  The  Chancellor.  Upon  a  bill  of  foreclosure,  the  com- 
plainant obtained  a  decree.  The  mortgaged  premises  are 
deemed  insufficient  to  satisfy  the  prior  mortgage  and  the 
complainant's  debt  and  costs.  In  case  of  such  insufficiency, 
the  complainant  asks  a  decree  against  all  the  defendanta  per- 
sonally for  costs.  The  defendants  are  the  mortgagor,  a  prior 
mortgagee,  and  the  purchaser  of  the  equity  of  redemption. 
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The  oomplainant  held  his  mortgage  by  aseignment  from  the 
original  mortgagee.  The  claim  was  resisted  upon  the  ground 
that  the  mortgage  was  fraudulent.  Each  of  the  defendants 
filed  a  separate  answer  setting  up  the  same  defence. 

1.  As  against  the  mortgagor,  the  complainant  is  entitled 
to  costs.  He  is  personally  liable  for  the  debt,  and  the  de- 
fence upon  his  part  was  unfounded  and  unreasonable. 

2.  Ordinarily  the  purchaser  of  the  equity  of  redemption 
would  stand  in  the  shoes  of  the  mortgagor,  and  would  be 
liable  to  so  much  of  the  costs  as  were  occasioned  by  his  ill 
advised  opposition.  But  the  case  is  a  peculiar  one.  The 
mortgage,  in  its  original  inception,  was  shown  to  be  fraudu- 
lent and  void  as  against  creditors.  The  fraud  was  established 
by  the  evidence  both  of  the  mortgagor  and  mortgagee.  The 
complainant  recovered,  notwithstanding  the  fraud,  upon  the 
ground  that  he  was  a  bona  fide  purchaser  for  value  without 
notice.  The  owner  of  the  equity  of  redemption  purchased 
at  a  sheriff's  sale  under  a  judgment  at  law  against  the  mort- 
gagor. He  stood,  therefore,  in  the  shoes  of  the  judgment 
creditor,  against  whom  the  mortgage  in  the  hands  of  the 
original  mortgagee  was  fraudulent  and  void.  He  was  en- 
titled to  put  the  complainant  upon  proof  of  the  bona  fides  of 
his  claim.  It  was  only  upon  such  proof  that  the  complainant 
was  entitled  to  recover.  Although  the  answer  of  this  de- 
fendant was  made  upon  mistaken  grounds,  it  was  neither 
unreasonable  nor  ill  advised.  The  circumstances  of  the  case, 
a8  disclosed  by  the  evidence,  fully  warranted  the  filing  of  the 
answer.  Upon  the  facts,  so  far  as  they  were  within  the 
knowledge  of  the  defendant,  he  was  justified  in  believing 
that  the  mortgage  was  void  as  against  his  title.  Under  such 
circumstances,  he  is  not  personally  liable  for  costs.  Fark  v. 
Peck,  1  Faige  477. 

3.  The  prior  mortgagee,  by  his  answer,  also  attacked  the 
validity  of  the  complainant's  mortgage.  This  was  unwar- 
ranted, unnecessary,  and  vexatious.  His  mortgage  was  ad- 
mitted to  be  prior  to  that  of  the  complainant.  He  had  no 
interest  in  the  question.    Whether  the  mortgage  of  the  com- 
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plainant  was  valid  or  invalid  could  in  no  wise  affect  his  rights. 
By  his  answer,  he  objects  to  the  foreclosure  of  his  mortgage, 
and  desires  that  it  should  remain  an  encumbrance  on  the 
property.  There  was  then  no  necessity  for  his  filing  any 
answer.  If  he  had  declined  to  answer  or  to  appear  before 
the  master  his  rights  would  have  been  fully  protected.  Yet 
he  subsequently  appears  before  the  master,  and  claims  a  re- 
port and  decree  for  the  amount  of  his  mortgage.  The  same 
counsel  was  employed  by  all  the  defendants,  and  three  sepa- 
rate answers  were  filed,  all  presenting  the  same  defence. 
The  only  effect  was  to  swell  the  costs,  and  thus  diminish  the 
complainant's  security.  This  cannot  but  be  regarded  as  un- 
warranted and  vexatious.  This  defendant  is  justly  liable  for 
all  the  extra  costs  occasioned  by  his  answer.  The  strict 
measure  of  equity  would  be,  that  he  should  have  no  costs 
allowed  out  of  the  estate  occasioned  by  his  unnecessary  and 
mistaken  denial  of  the  complainant's  rights,  and  that  he 
should  be  held  personally  liable  for  all  extra  costs  occasioned 
to  the  complainant  by  such  defence.  There  may  be  difficulty 
in  discriminating,  and  further  expense  incurred  in  ascertain- 
ing precisely  what  portion  of  the  costs  of  either  party  were 
occasioned  by  such  unjust  defence.  The  ends  of  justice  will 
therefore  be  best  attained,  and  substantial  equity  done,  by 
simply  denying  the  first  mortgagee  his  costs  out  of  the  mort- 
gaged premises. 

The  decree  will  be  made  accordingly. 


The  New  Jersey  Patent  Tanning  Company  vs.  Gabriel 
S.  Turner  and  others. 

When  usury  is  relied  on  as  a  defence  to  a  mortgage,  it  is  not  enough  that 
the  relation  of  the  witnesees  to  each  other  and  the  circumstance  sworn  to 
by  them  render  it  highly  probable  that  the  transaction  was  usurious  ; 
the  usury  must  be  proved,  not  left  to  conjecture. 

I^or  will  it  avail  the  defendant  that  the  case  proved  makes  oat  usury,  if  it 
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is  not  the  case  made  by  the  answer.    The  corrupt  agreement  must  be 

diBtinctly  set  out  and  proved  as  alleged. 
The  same  rale  prevails  at  law,  except  in  the  action  of  assumpsit.    In  all 

other  forms  of  action  the  usury  must  be  specially  pleaded  and  proved  as 

alleged. 
The  general  allegation  at  the  close  of  the  answer,  that  the  contract  is  usu- 

rioQB,  does  not  enlarge  or  qualify  the  facts  specifically  stated  and  set 

forth  as  constituting  the  usury. 


Runyon  and  Bradley,  for  defendant,  cited  New  Orleans 
Gas  Co.  V.  Dudley,  8  Paige  452 ;  Curtis  v.  Maaten,  11  Ibid, 
15 ;  Vroom  v.  Ditmas,  4  Ibid.  526 ;  Bowe  v.  FhiUips,  2 
Sandf.  Ch.  R.  14 ;  CaUin  v.  Guntcr,  1  Du&r  253 ;  Gould  v. 
Homer,  12  Barb.  601,  on  the  point  that  the  case  must  be 
proved  as  stated  in  the  answer. 

Taking  brokerage  by  the  agent  of  the  lender  does  not  con- 
stitute usury.     Condit  v.  Baldwin,  21  Barb.  181. 

They  also  cited  Cole  v.  Savage,  Clarke's  Ch.  R,  363;  2 
Saunders'  PL  and  Ev.  1181 ;  3  Ibid.  1181—1186. 

Attorney  General,  contra. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
gage for  $5000,  given  by  Turner  and  wife  to  Michael  Righter, 
assigned  by  him  (on  the  sixth  of  July,  1854,)  to  Robert  Dod, 
and  by  Dod  assigned  to  the  complainants. 

The  defence  is  usury.  The  mortgagor,  by  his  answer  ad- 
mitting the  execution  of  the  bond  and  mortgage,  denies  that 
he  was  indebted  to  Righter  in  $5000,  or  in  any  other  sum, 
at  the  time  of  the  execution  of  the  mortgage,  but  states, 
that  being  in  want  of  money,  and  wishing  to  procure  a  loan, 
he  applied  to  one  Stille  Manning  for  a  loan  of  $5000 ;  that 
Manning  told  him  he  thought  the  money  could  be  procured 
from  Dod  by  giving  Dod  $500  and  Manning  $100 ;  that  the 
defendant,  by  Manning's  direction,  made  the  mortgage  to 
Righter  for  $5000,  as  set  forth  in  the  complainant's  bill,  and 
being  in  straightened  circumstances,  and  unable  to  procure 
the  money  elsewhere  in  time  to  meet  his  obligations,  the  de- 
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fendant  delivered  said  bond  and  mortgage  to  Righter,  and 
received  from  him  Dod's  checks  for  $4500 ;  that  the  sum  of 
$600  was  required  by  Dod  as  a  bonus  over  and  above  the 
legal  interest  on  said  loan ;  that  he  paid  $100  to  Mannbg 
for  securing  the  loan ;  and  that  the  bond  and  mortgage  were 
made  to  Righter  merely  for  the  purpose  of  evading  the  laws 
of  this  state  respecting  the  rate  of  interest  on  loans :  and 
the  defendant  insists  that  the  said  loan  was  and  is  usurious 
under  the  laws  of  this  state. 

Upon  the  case  made  by  the  answer,  the  loan  was  made  by 
Dod  to  the  defendant.  The  usury  consisted  in  Dod's  receiv- 
ing $500  as  a  bonnes  over  and  above  the  legal  interest. 
Manning  was  a  mere  agent.  The  mortgage  was  made  to 
Righter  to  evade  the  usury  laws.  He  received  the  $100  by 
way  of  commission.     That  is  not  charged  to  be  usurious. 

There  is  ah  entire  failure  to  prove  the  usury  as  set  out  in 
the  answer.  Dod,  Manning,  and  Righter  are  called  as  wit- 
nesses by  the  defendant.  Dod  says  he  bargained  with  Man- 
ning for  the  bond  and  mortgage — "bought  it  out  and  out 
from  him.  He  offered  me  the  bond  and  mortgage.  I  told 
him  if  it  was  a  clear  transaction — nothing  usurious  about  it — 
I  would  give  him  $4500  for  it.  I  supposed  the  bond  and 
mortgage  belonged  to  Manning  or  Manning  &  Co.,  or  I 
would  not  have  bought  it  of  them.  Manning  did  not  apply 
to  me  to  loan  the  money,  nor  did  I  tell  Manning  to  have  the 
mortgage  made  to  Righter."  Righter,  the  mortgagee,  says 
that  he  paid  $5000  for  the  mortgage,  viz.  $2500  in  two 
checks  of  his  own,  $500  in  a  check  of  Turner's  given  up  to 
him,  and  $2000  in  Manning  &jCo*8  check,  payable  to 
Turner.  All  the  witnesses,  in  terms,  deny  the  usury.  It 
will  not  avail  to  say  that  the  relation  of  the  witnesses  to 
each  other,  and  the  circumstances  proved  by  them,  render  it 
highly  probable  that  the  loan  was  in  fact  made  by  Dod  to 
Turner,  and  that  the  transaction  was  a  mere  cover  for  usury. 
The  usury  must  be  proved,  not  left  to  conjecture. 

Nor  will  it  avail  the  defendant  that  upon  the  case  as 
proved,  the  loan  being  made  by  Manning  &  Co.,  the  taking 


Digitized  by 


Google 


MAY  TERM,  1862.  329 

New  Jersey  Ffttent  Tftnning  Co.  v.  Tamer. 

of  $100  by  Manning,  constitutes  usury.  That  is  not  the 
case  made  by  the  answer.  The  answer  alleges  that  the 
money  was  borrowed  of  Dod,  and  that  the  usury  consisted 
in  the  taking  of  $500  by  him  over  and  above  the  legal  rate 
of  interest. 

The  corrupt  agreement  must  be  distinctly  set  out,  and 
must  be  proved  as  alleged.  Vroom  v.  Ditmas,  4  Faige 
526 ;  New  Orleans  Gas  Light  and  Banking  Co,  v.  Dudley , 
8  Paige  462;  Curtis  v.  Masten,  11  Faige  15;  JRowe  v. 
PhUlips,  2  Sandf,  Ch.  R.  14 ;  Cole  v.  Savage^  Clarke's  Chan. 
a.  363. 

The  same  rule  prevails  at  law,  except  in  the  action  of  as- 
sumpsit. In  that  action  every  defence  which  shows  that  the 
plaintiff  never  had  any  cause  of  action  may  be  given  in  evi- 
dence under  the  general  issue.  But  in  all  other  forms  of 
action  the  usury  must  be  specially  pleaded  and  proved  as 
alleged.  Oomyn  on  Usury  201—3;  1  ChiUy's  Fl  612;  2 
Saund.  Fl  and  Ev.  895  (ed,  1831);  CaUvn  v.  Gunter,  1 
Duer  263 ;  Gmld  v.  Homer,  12  Barb,  601. 

It  is  urged  that  a  defective  statement  of  the  usury  can 
only  be  taken  advantage  of  by  way  of  exception  to  the  an- 
swer. It  will  be  found  in  some  of  the  reported  cases  that 
the  objection  has  been  successfully  taken  at  the  hearing. 
But  admitting  the  principle  to  be  as  stated,  it  has  no  appli- 
cation to  this  case.  The  objection  is  not  that  the  answer  is 
defective,  but  that  there  is  a  variance  between  the  allega- 
tion and  the  proof.  The  case  proved  is  not  within  the  issue 
made  by  the  pleadings.  The  general  allegation  at  the  close 
of  the  answer,  that  the  contract  is  usurious,  does  not  en- 
large or  qualify  the  facts  specifically  stated  and  set  forth  as 
constituting  the  usury. 

The  complainants  are  entitled  to  a  decree. 

2e* 
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Sarah  Jane  Morrison  and  Caroline  0.  Mobbisok  vs. 
John  Morrison's  Executor. 

A  testator,  by  ft  codicil  to  hia  will,  provided  that  the  share  of  his  estate 
given  by  his  will  to  his  son  Charles  should  go  to  his  executors  in  trust 
"  for  the  benefit  of  such  child  or  children  as  my  son  Charles  now  has  or 
hereafter  he  may  have,  said  executors  paying  such  portion  as  will  be 
coming  to  the  child  or  children  of  Charles  equally  to  them  as  they  arrive 
at  the  age  of  twenty-oi^e  years  respectively,  and  until  so  paid  giving 
them  the  benefit  of  the  income  thereof.^'  On  a  bill,  filed  by  testator's 
son  Charles  in  behalf  of  his  two  minor  children,  to  settle  the  construc- 
tion of  the  will,  and  claiming  that  the  two  children  then  in  e9$e  were 
entitled  to  the  whole  income  of  the  legacy,  it  was  held  that  the  benefit 
of  the  income  of  the  legacy  must  enure  to  the  children  of  Charles  now 
in  being:  should  they  die  before  they  are  twenty-one,  or  should  other 
children  be  born,  corresponding  changes  will  be  made  in  the  apportion- 
ment of  the  income. 


Hunyon,  for  complainants,  cited  Hughes  v.  Hughes,  3  JBro. 
a  C.  352;  Darker  v.  Darker,  1  Qrmip.  ^  Mees.  860. 

The  Chancellor.  The  testator  by  his  will,  bearing  date 
on  the  twenty-ninth  of  May,  1855,  ordered,  after  the  decease 
of  his  wife,  all  his  estate  (excepting  a  sum  sufficient  to  raise 
an  annuity  of  $150)  to  be  equally  divided  between  his  six 
children,  or  the  survivor  of  them.  In  case  any  of  his  chil- 
dren should  die  before  receiving  his  portion,  leaving  lawful 
issue,  such  issue  to  be  entitled  to  the  parent's  share  of  the 
testator's  estate. 

By  a  codicil  to  his  will,  bearing  date  on  the  twenty-eighth 
of  June,  1861,  the  testator  further  gave,  devised,  and  di- 
rected as  follows :  "  I  do  hereby  ratify  my  said  will,  except- 
ing that  instead  of  any  portion  of  my  estate  going  to  my  son 
Charles,  it  is  my  will  that  the  portion  by  my  will  left  him 
should  go  to  my  executors,  in  trust  for  the  benefit  of  such 
child  or  children  as  my  son  Charles  now  has  or  hereafter  he 
may  have,  said  executors  paying  such  portion  as  will  be 
coming  to  the  said  child  or  children  of  Charles  equally  to 


Digitized  by 


Google 


MAY  TEBM,  1862.  331 

MorriBon  v.  Morriion's  ex*r. 

them,  as  they  arrive  at  the  age  of  twenty-one  years  respec- 
tively, and  until  so  paid,  giving  them  the  benefit  of  the 
income  thereof;  and  if  at  any  time  during  the  life  of  Charles 
there  are  no  children  or  child  of  his  living,  the  said  trustee 
shall  pay  the  income  to  his  wife ;  and  on  the  death  of  Charles, 
one  half  of  the  income  shall  be  paid  to  his  widow  while  she 
remains  unmarried ;  and  on  her  marriage  or  death,  the  half 
of  the  principal  of  said  portion  shall  go  to  my  other  children, 
and  the  other  half  of  said  portion  shall,  on  the  death  of 
Charles,  go  to  my  children  then  living ;  and  the  whole  of  said 
portion  shall,  on  the  death  of  Charles*  present  wife  having  no 
child  or  children,  go  to  my  other  children." 

The  widow  of  the  testator  is  dead.  The  testator's  son 
Charles  is  living.  He  has  two  children,  who  are  infants. 
The  bill  is  filed  on  their  behalf  by  their  father,  as  guardian, 
claiming  that  they  are  entitled  to  the  income  of  the  legacy 
bequeathed  to  them,  to  be  paid  to  them  equally  in  convenient 
payments. 

It  is  not  questioned  that  the  children  of  the  testator's  son 
Charles  are  entitled  to  the  income  of  the  legacy  until  they 
respectively  attain  the  age  of  twenty-one  years.  The  only 
question  is,  in  what  shares  or  proportions  are  they  to  receive 
it,  and  how  is  their  respective  interest  to  be  ascertained. 
The  testator  obviously  designed  that  it  should  be  used  for 
their  maintenance  and  education.  There  is  no  provision  for 
accumulation,  but  an  express  direction,  that  until  they  re- 
spectively arrive  at  twenty-one  years  of  age,  the  trustees 
shall  give  them  the  benefit  of  the  income.  The  benefit  must 
enure  to  such  of  the  children  as  are  in  being.  They  may 
die  before  they  are  twenty-one.  Other  children  may  here- 
after be  born,  and  become  entitled  to  a  share  of  the  legacy 
and  of  the  accruing  income.  Should  these  contingencies 
happen,  corresponding  changes  will  be  made  in  the  appor- 
tionment of  the  income  to  conform  to  the  interests  of  the 
several  legatees.  But  until  such  contingencies  do  happen, 
the  children  now  in  esse  will  be  entitled  to  receive  the  income 
of  the  fund. 
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EzEKiEL  M.  EAMi  and  Wife  vs.  Jameb  H.  Halsey  and 

others. 

A  party  who  has  utterly  failed  to  perform  an  agreement  on  his  part  can 
have  no  claim  to  a  specific  performance. 

Executors  have  a  legal  right  to  hny  property  of  their  testator,  sold  not  by 
them  as  executors,  hnt  hy  the  sheriff,  by  virtue  of  executions  for  the  sat- 
isfaction of  encumbrances  subsisting  upon  the  land  before  their  testator 
acquired  title. 

Property  so  purchased  by  executors  becomes  their  individual  property, 
although  they  are  described  in  the  sheriff's  deed  as  executors,  and  flJ- 
though  they  subsequently  advertised  and  sold  the  land  describing  them- 
selves as  executors.  The  estate  had  no  interest  in  the  result  of  the  pur- 
chase. 

0.  S.  Salsted,  for  complainant. 

Runyon  and  Attorney  General,  for  defendants. 

The  Chancellor.    Jesse  0.  Hedenberg,  by  his  will,  de- 
vised the  residue  of  his  estate,  real  and  personal,  to  his  sis- 
ter, the  wife  of  the  complainant.    At  the  time  of  his  death 
he  was  seized  of  valuable  real  estate  at  Eahway,  which  was 
heavily  encumbered  by  mortgages,  upon  which  decrees  of 
foreclosure  had  been  entered  and  executions  issued.    The 
encumbrances  were  greatly  reduced  by  payments  made  by 
the  exeoutors ;  but  not  being  satisfied  in  full,  the  premises 
were  exposed  to  sale  by  the  sheriff,  on  the  fourth  of  May, 
1857,  and  struck  off  for  the  sum  of  $2900,  the  balance  re- 
maining due  upon  the  executions.     The  executors  of  Heden- 
berg, James  H.  Halsey  and  Theodore  Bunyon,  in  the  hope 
of  promoting  the  interests  of  the  estate,  became  the  pur- 
chasers, and  took  a  deed  to  themselves  individually,  but  by 
their  title  as  executors.    The  amount  of  the  purchase  money 
was  raised  and  paid  by  them.     On  the  fourteenth  of  Novem- 
ber, 1857,  the  premises  were  exposed  to  sale  by  them  at 
public  vendue,  and  were  struck  off  to  John  0.  Denman  for 
$3250,  an  amount  sufficient  to  pay  the  sum  advanced  by  the 
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executors,  with  interest,  costs,  and  expenses.  By  the  terms 
of  sale,  ten  per  cent,  of  the  purchase  money  was  to  be  paid 
in  cash,  and  the  balance  at  a  short  day.  The  terms  of  sale 
were  not  complied  with  by  the  purchaser. 

The  bill  charges  that  the  premises  were,  by  the  direction 
of  one  of  the  executors,  struck  off  to  Denman  for  the  benefit 
of  the  complainant ;  that  the  time  for  the  payment  of  the 
purchase  money  was  extended  by  the  vendors,  and  the 
money  was  not  paid  in  consequence  of  such  extension.  On 
the  sixth  of  April,  1858,  the  complainant  tendered  to  both 
of  the  executors  the  amount  of  the  purchase  money,  $3250, 
with  interest  from  the  day  of  sale,  but  the  money  was  re- 
fused on  the  ground  that  Halsey  had  agreed  since  the  sale 
at  auction  to  make  title  to  Denman,  who  refused  to  give  up 
his  purchase. 

The  bill  charges  that  the  executors  had  no  authority  under 
the  will  to  sell  the  real  estate  of  the  testator,  and  that  the 
sale  by  them  was  unauthorized.  The  prayer  of  the  bill  is, 
that  the  executors  may  be  restrained  from  making  a  deed  to 
Denman,  and  that  they  may  be  decreed  to  convey  the  premi- 
ses to  the  complainant,  in  pursuance  of  the  sale,  upon  the 
tender  of  $3250,  the  price  bid,  with  interest  from  the  day 
of  sale  to  the  sixth  of  April,  1858. 

Answers  have  been  filed  by  the  executors  and  by  Denman 
the  purchaser. 

The  whole  equity  of  the  complainant's  case  rests  upon  the 
allegations  that  the  property  was,  by  agreement,  struck  off 
to  Denman  for  the  benefit  of  the  complainant,  and  that  the 
time  for  compliance  with  the  terms  of  sale  and  the  payment 
of  the  purchase  money  was  extended,  by  consent  of  the 
vendors,  to  the  time  of  the  tender  made  by  the  complainant. 

That  the  property  was  struck  off  to  Denman  for  the  benefit 
of  the  complainant  (his  wife  being  interested  in  the  land  as 
the  sole  residuary  devisee  of  the  testator)  is  admitted  by  the 
defendants.  But  they  expressly  deny  that  the  time  for  the 
payment  of  the  purchase  money  was  extended  by  consent. 
On  the  contrary,  it  is  alleged  that  the  complainant,  having  i 
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failed  to  make  payment  in  compliance  with  the  terms  of  sale, 
was  importuned  from  time  to  time  to  pay  the  purchase  money; 
and  having  failed  so  to  do,  the  executors,  having  themselves 
paid  the  claims  against  the  land,  endeavored  to  effect  a  sale 
to  others,  and  finally  induced  Denman  to  purchase  on  his 
own  account.  The  whole  equity  of  the  bill  is  denied  by  the 
answers. 

No  replication  has  been  filed  in  the  cause,  and  the  allega- 
tions of  the  answers  must  therefore  be  taken  as  true.  But 
aside  from  this,  there  is  no  evidence  of  any  consent  by  the 
vendors  for  an  extension  of  the  time  for  the  payment  of  the 
purchase  money.  The  complainant  having  utterly  failed  to 
perform  the  agreement  on  his  part,  admitting  it  to  have  been 
binding,  can  have  no  claim  to  a  specific  performance. 

The  charge  that  the  executors  held  the  title  for  the  benefit 
of  the  estate  is  without  foundation.  They  purchased  and 
paid  for  the  property  as  individuals  out  of  their  own  funds. 
They  had  a  legal  right  so  to  do,  as  the  land  was  sold  not  by 
them  as  executors,  but  by  the  sheriff,  by  virtue  of  executions 
issued  against  other  parties,  for  the  satisfaction  of  encum- 
brances subsisting  upon  the  land  before  their  testator  acquired 
title.  The  fact  that  they  are  described  as  executors  of  Heden-. 
berg  in  the  deed  executed  to  them  by  the  sheriff,  and  that 
they  subsequently  advertised  and  sold  the  land  describing 
themselves  as  executors,  cannot  affect  their  legal  rights.  As 
executors,  they  had  no  right  to  purchase  the  land  or  to 
charge  the  estate  of  their  testator  with  the  payment  of  the 
purchase  money.  If  they  suffered  loss  by  the  purchase,  they 
could  not  look  to  the  estate  for  remuneration.  The  estate 
had  no  interest  in  the  result  of  the  purchase,  other  than  such 
as  might  be  derived  from  the  services  rendered  and  personal 
hazards  gratuitously  incurred  by  the  executors  for  the  benefit 
of  those  interested  in  the  estate. 

I  find  nothing  whatever  in  the  case  that  calls  in  question 
the  integrity,  good  faith,  or  fair  dealing  of  the  parties  who 
acted  as  executors,  or  that  entitles  the  complainant  to  any 
relief  in  equity. 
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The  evidence  taken  upon  the  motion  to  dissolve  the  in- 
junction satisfies  me  that  nothing  could  be  gained  by  the 
complainants  taking  the  title.  A  fairer  sale  could  not  have 
been  made,  and  there  is  no  probability  that  a  better  price 
would  be  obtained. 

The  bill  must  be  dismissed,  and  the  injunction  heretofore 
granted  dissolved  with  costs. 


Cathabine  Holsman  and  others  vs.  The  Boilino  Spring 
Bleaohiitq  Company. 

Eyeiy  owner  of  land  throngh  which  a  stream  of  water  flows  is  entitled  to 
the  nse  and  enjoyment  of  the  water,  and  to  have  the  same  flow  in  its 
natural  and  accnstomed  course  without  ohstruction,  diversion,  or  corrup- 
tion. 

The  right  extends  to  the  quality  as  Well  as  to  the  quantity  of  the  water. 
If,  therefore,  the  adjoining  proprietor  corrupts  the  water,  an  action  on 
the  case  lies  for  the  injury. 

The  Court  of  Chancery  has  a  concurrent  jurisdiction  with  courts  of  law  by 
injunction,  equally  clear  and  well  established,  in  cases  of  private 
nuisance ;  and  it  is  a  familiar  exercise  of  the  power  of  the  court  to  pre- 
vent by  injunction  injury  to  watercourses  by  obstruction  or  diversion. 

A  disturbance  or  deprivation  of  the  right  of  a  riparian  owner  to  the  use 
and  enjoyment  of  a  stream  of  water  in  its  natural  state  is  an  irreparable 
injury,  for  which  an  injunction  will  issue.  A  deprivation  of  the  use  of 
a  stream  by  corrupting  it  so  as  to  render  it  unfit  for  use,  is  an  equally 
irreparable  injury,  entitling  the  party  injured  to  the  like  preventive 
remedy. 

To  entitle  the  party  to  the  remedy  by  injunction  in  cases  of  private  nui- 
sance, the  right  must  be  clear,  and  the  injury  must  be  such  as  from  its 
nature  is  not  susceptible  of  being  adequately  compensated  for  by  dam- 
ages, or  such  as  from  its  long  continuance  may  occasion  a  constantly  re- 
curring grievance,  which  cannot  be  prevented  but  by  an  injunction. 

When  the  nuisance  operates  to  destroy  health,  or  to  diminish  the  comfort 
of  a  dwelling,  an  action  at  law  furnishes  no  adequate  remedy,  and  the 
party  injured  is  entitled  to  protection  by  injunction. 

Where  the  complainant  seeks  protection  in  the  enjoyment  of  a  natural 
watercourse  upon  his  land,  the  right  will  ordinarily  be  regarded  as  clear. 
The  mere  fact  that  the  defendant  denies  the  right  by  his  answer,  or  sets 
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up  title  in  himself  by  adverse  oser,  will  not  entitle  him  to  an  iesae  be- 
fore the  allowance  of  an  injunction. 

The  defendants  can  acquire  no  right  by  prescription  to  use  the  water  to 
the  injury  of  the  complainants,  until  they  show  that  the  acts  which  are 
claimed  to  constitute  the  adverse  user  injured  the  complainants,  and 
gave  to  them,  or  those  under  whom  they  claim  title,  a  right  of  action. 

The  ground  of  title  by  adverse  enjoyment  is,  that  the  party  against  whom 
it  is  set  up  has  so  long  permitted  the  adverse  enjoyment,  and  failed  to 
vindicate  his  rights,  that  the  presumption  of  a  grant  is  raised.  There 
can  be  no  such  presumption,  and  consequently  no  title  by  adverse  enjoy- 
ment, where  no  violation  of  a  right  is  shown  to  exist. 

When  it  appeared  that  before  the  defendants  purchased  the  property  on 
which  their  works  were  afterwards  erected,  a  written  notice  was  served 
on  them  by  complainants  informing  them  that  the  stream  of  water  ran 
through  complainants*  land,  and  of  the  use  made  of  it  by  complainants, 
and  cautioning  the  defendants  against  any  use  of  the  stream  which 
,  would  prevent  the  complainants'  use  of  it ;  and  also,  that  while  the  de- 
fendants were  asking  the  legislature  for  an  act  of  incorporation,  the 
complainants  opposed  the  passage  of  the  act,  on  the  ground  that  the 
business  to  be  carried  on  by  the  company  would  injure  the  complainants, 
and  that,  in  consequence  of  such  opposition,  defendants  consented  to  the 
insertion  of  a  proviso  in  their  charter  to  the  effect  that  they  should  not 
divert  or  injure  the  stream  of  water  on  complainants*  land,  it  was  held 
that,  for  the  purposes  of  this  cause,  it  was  immaterial  whether  the  notice 
thus  given,  and  the  proviso  thus  inserted  in  defendants'  charter,  in  any 
wise  affected  the  legal  righU  of  the  parties. 

But  that  such  an  agreement  on  the  part  of  a  company  procuring  a  char- 
ter constitutes  a  strong  claim  for  the  exercise  of  the  extraordinary 
power  of  the  court  to  arrest  the  injury. 

It  would  be  grossly  inequitable  to  permit  a  party,  who  purchased  with  dis- 
tinct notice  of  the  complainants*  rights,  and  who  obtained  and  accepted 
their  charter  with  a  proviso  that  the  rights  of  the  complainants  should 
not  be  infringed,  to  inflict  that  injury  upon  the  complainante  in  viola- 
tion not  only  of  the  express  provision  of  their  charter,  but  of  their  own 
implied  undertaking. 

This  was  a  bill,  filed  by  the  widow  and  heirs  of  Daniel 
Holsman,  deceased,  to  restrain  the  defendants  from  polluting 
a  stream  of  water,  which  ran  through  the  complainants'  land, 
by  emptying  into  it  the  chemicals  and  other  noxious  sub- 
stances used  by  defendants  in  their  bleaching  operations. 

The  grounds  on  which  the  injunction  was  asked,  on  the 
one  side,  and  resisted  on  the  other,  and  the  material  foots 
of  the  case,  fully  appear  in  the  opinion  of  the  Chancellor. 
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Mr.  A.  S.  Pennington,  for  complainant,  cited  PJiear  on 
Bights  of  Water  29 ;  Wood  v.  Wood,  3  Ecch.  772. 

A.  O.  Zabriskie,  for  defendants. 

If  the  complainants'  right  is  not  clear  it  must  be  esta- 
blished at  law  before  the  court  will  interfere  by  injunction. 

The  defendants  claim  a  right  by  adverse  user. 

Rights  may  be  acquired  or  lost  by  adverse  user.  Angdl 
on  Watercourses,  §  126 ;  Ibid.,  §  204-5 ;  Oale  (^  Whadey  on 
Easements  290;  Bliss  v.  HaR,  5  ScoU  {N.  S,)  500. 

If  a  party  adverse  is  allowed  to  use  an  employment  that 
pollutes  the  stream  for  twenty  years,  it  raises  a  presumption 
of  a  grant,  and  the  party  so  using  acquires  a  right  which 
can  only  be  lost  by  a  discontinuance  of  such  use  for  twenty 
years. 

Such  disuse,  to  lose  the  right,  must  be  uninterrupted,  not 
a  mere  temporary  discontinuance. 

The  answer  in  this  case  sets  up  such  an  adverse  right  in 
the  defendants. 

If  the  case  is  not  clear,  the  court  will  hold  the  bill  until  a 
trial  can  be  held  at  law,  or  will  direct  an  issue  to  be  tried 
at  law. 

II.  The  alleged  contract  between  the  parties,  made  in  the 
lobby  of  the  legislature,  cannot  be  recognised  by  the  court. 

The  proviso  in  the  act  incorporating  the  defendants  must 
be  construed  like  any  other  proviso — it  confers  no  right. 

III.  No  injunction  will  issue  unless  there  is  an  intention 
to  injure,  and  an  intention  to  continue  the  injury. 

It  appears  that  defendants  are  preparing  a  filter,  which  will 
prevent  the  injury  in  future.  JStonehewer  v.  Farrar,  6  Ad. 
^  EL  730. 

Mr.  Bradley,  in  reply. 

This  corporation  was  created  subject  to  the  proviso  in  their 
charter,  that  they  should  neither  divert  or  injure  the  water. 

That  is  the  law  of  their  existence.  But  for  that  proviso 
the  act  of  incorporation  could  not  have  been  passed. 

Vol.  I.  2  p 
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When  opposition  is  withdrawn,  and  the  law  passes,  a  court 
of  chancery  will  compel  the  company  to  comply  with  the 
terms  of  the  proviso. 

It  is  inequitable  for  the  company  to  violate  that  arrange- 
ment, without  which  their  charter  could  not  have  been  ob- 
tained. Waterman,  note  to  Eden  on  Injunctions^  372-6  and 
Sequel;  Drewry  on  Injunction  285—300. 

The  Chancellor.  This  bill  is  filed  by  the  widow  and 
heirs-at-law  of  Daniel  Holsman,  deceased,  to  restrain  the 
continuance  of  a  private  nuisance.  The  bill  charges  that, 
in  the  year  1836,  Daniel  Holsman  purchased  a  farm  of  about 
two  hundred  acres,  lying  on  the  bank  of  the  Passaic  river, 
in  the  county  of  Bergen ;  that  the  farm  was  purchased  with 
the  view  of  making  it  the  permanent  residence  of  himself 
and  his  family ;  that  he  erected  upon  it  a  large  and  expen- 
sive mansion-house  and  made  other  improvements,  at  a  cost 
of  $76,000  above  the  price  of  the  land ;  tliat  at  the  time  of 
the  purchase  there  was  a  stream  of  water,  flowing  in  its  ac- 
customed channel  through  the  land,  near  to  the  dwelling, 
which  constituted  one  of  the  principal  inducements  for  the 
purchase;  that  artificial  lakes  or  ponds  were  constructed 
near  to  the  mansion-house,  supplied  by  the  water  of  said 
stream,  which  were  ornamental  to  the  place,  were  used  for 
procuring  ice,  were  stocked  with  fish,  and  furnished  the  ne- 
cessary power  for  forcing  the  water  to  the  dwelling  and 
grounds  adjacent,  for  domestic  purposes,  irrigation,  and  or- 
namental fountains.  Daniel  Holsman  died  on  the  twenty- 
seventh  of  October,  1840,  intestate.  The  complainants  are 
now  the  owners  and  occupants  of  the  premises. 

That  in  the  year  1869  the  defendants  were  incorporated, 
by  an  act  of  the  legislature  of  this  state,  for  the  purpose  of 
carrying  on  the  business  of  bleaching  and  finishing  cotton 
and  woollen  goods,  and  soon  thereafter  became  the  owners  of 
a  tract  of  land,  pond,  and  mill  premises  adjoining  the  com- 
plainant's land,  and  erected  thereon  a  large  mill  and  works 
for  the  purposes  contemplated  by  their  charter,  which  went 
into  operation  in  the  summer  of  1860. 
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That  in  the  fall  of  that  year,  in  consequence  of  large 
quantities  of  chemical  matter  and  other  impurities  dis- 
charged from  the  works  of  the  defendants  into  the  stream 
above  the  land  of  the  complainants,  the  water  was  filled  with 
offensive  matter,  discolored  and  polluted,  and  rendered  unfit 
for  all  domestic  purposes,  for  procuring  ice  or  for  watering 
cattle,  killing  the  fish  and  producing  offensive  odors,  which 
infected  the  air  of  the  neighborhood  and  penetrated  the 
dwelling,  so  that  the  complainants  have  been  compelled  to 
refrain  from  all  use  of  the  said  water  for  family  or  other 
purposes ;  by  reason  whereof  the  complainants  are  unable 
with  comfort  to  use  or  enjoy  their  said  property,  as  they 
have  been  accustomed  and  of  right  ought  to  do,  or  to  sell 
the  same  for  a  fair  price. 

The  bill  prays  that  the  defendants  may  be  restrained  by 
injunction  from  injuring  the  water  of  the  said  stream  for 
domestic  purposes,  and  from  discharging  into  it  any  chemical 
ingredients  to  pollute  the  air  or  water,  or  injure  or  destroy 
the  fish  in  the  said  ponds. 

The  defendants,  by  their  answer,  do  not  deny  the  erection 
of  their  works,  as  charged  in  the  bill,  or  the  discharge  of 
chemicals  and  other  matter  therefrom  into  the  stream ;  but 
they  allege  that  the  nuisances  of  which  the  complainants 
complain  are  not  occasioned  thereby,  but  by  other  causes ; 
that  they  existed  before  the  erection  of  the  bleaching  works, 
and  so  far  as  they  may  exist,  are  occasioned  by  mineral 
elements  in  the  water  operating  upon  vegetable  matter  in 
the  complainants'  ponds  or  by  other  causes.  It  denies  that 
the  chemicals  used  in  the  business  of  bleaching  are  noxious 
or  unhealthful,  and  alleges  that  the  principal  ingredient  is 
chlorine,  known  and  used  as  a  deodorizer  and  healthful  dis- 
infectant. It  alleges  that  the  lands  and  mill  site  used  and 
occupied  by  the  defendants  had  been  used  and  occupied  as  a 
mill  site  for  more  than  twenty  years  before  the  purchase  by 
Daniel  Holsman  of  the  complainants'  premises,  and  that  the 
business  of  fulling  and  dyeing  bad  been  there  carried  on  for 
more  than  twenty  years,  and  that  the  owners  have  a  right 
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to  use  said  stream  for  manufacturing  purposes,  although  the 
same  may  taint  and  discolor  the  water. 

The  defendants,  by  their  answer,  further  allege  that  ihey 
have  commenced  erecting,  and  will  soon  finish  a  bank  or 
screen,  through  which  they  will  cause  all  the  waters  of  the 
stream  that  may  come  in  contact  with  any  drugs  or  chemi- 
cals used  in  the  factory,  or  in  contact  with  the  goods  bleached 
with  such  drugs  or  chemicals,  to  be  filtered,  which  will  elimi- 
nate from  the  water,  before  it  passes  upon  the  lands  of  the 
complainants,  all  such  chemicals  and  drugs,  and  will  cause 
the  water  to  flow  from  the  lands  of  the  defendants  as  pure 
as  when  it  enters  thereon. 

The  cause  has  been  put  at  issue,  and  is  brought  on  for  final 
hearing  upon  the  pleadings  and  evidence. 

That  the  water  in  the  stream  upon  the  complainants*  land 
has  been,  since  the  erection  of  the  defendants*  works,  from 
some  cause  discolored,  polluted,  and  rendered  unfit  for  do- 
mestic or  ornamental  purposes,  and  that  the  complainants' 
premises  have  been  thereby  rendered  uncomfortable,  incon- 
venient, and  undesirable  for  the  purposes  for  which  they 
were  designed  and  for  which  they  are  used,  is  not  denied  by 
the  defendants'  answer,  and  is  fully  established  by  the  evi- 
dence. , 

I  think  the  evidence  renders  it  equally  certain  that  those 
evils  are  occasioned  by  the  bleaching  works  of  the  defend- 
ants. They  arose  after  the  works  were  erected  and  went 
into  operation.  They  are  perceived  when  the  works  have 
been  in  operation,  and  their  magnitude  bears  a  perceptible 
proportion  to  the  amount  of  business  done  by  the  defend- 
ants. The  stream  upon  which  the  works  are  erected  is  at 
all  times  very  small,  being  but  a  mere  spring  run,  and  in 
the  heat  of  summer  its  volume  is  materially  diminished. 
The  works  are  very  extensive,  and  the  amount  of  chemicals 
used  in  the  process  of  bleaching  very  great.  One  of  the 
witnesses,  whose  evidence  probably  furnishes  a  reliable  prox- 
imate view  of  the  amount  and  character  of  materials  used 
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and  lost  in  the  prooees  of  bleaching,  fornishes  this  state- 
ment: 

In  the  process  of  bleaching,  an  ordinary  charge  of  goods 
which  are  bleached  together  consists  of  three  tons.    There 
will  be  required  to  bleach  this  quantity  of  goods,  on  an  aver- 
age, the  following  amount  of  chemicals,  viz.  lime  225  pounds, 
vitrol  125  pounds,  soda  ash  325  pounds,  chlorine  150  pounds, 
making  825  pounds  of  chemicals  used  in  the  process.    The 
goods  will  lose  fifteen  per  cent.,  or  900  pounds  of  vegetable 
oU.  and  fibre,  making,  besides  the  starch  extracted  from  the 
goods,  1725  pounds  of  foreign  matter  thrown  into  the  stream 
from  every  charge.    The  mills,  in  full  operation,  turn  out 
more  than  two  charges  per  week,  making  over  3400  pounds 
of  chemicals,  vegetable  oil,  and  fibre,  besides  starch,  thrown 
into  the  stream  weekly.     When  it  is  remembered  that  the 
stream  is  very  small,  and  this  amount  of  foreign  matter  is 
constantly  being  thrown  into  it  within  one  quarter  of  a  mile 
of  the  complainants'  premises,  it  is  certainly  no  task  upon 
our  credulity  to  believe  that  the  water  must  be  most  seri- 
ously polluted  by  the  process.     Nor  is  this  conclusion  in  any 
wise  shaken  by  any  of  the  material  facta  proved  on  the  part 
of  the  defence.     It  may  be,  as  testified  by  witnesses  on  the 
part  of  the  defendants,  that  an  equaj  or  greater  amount  of 
foreign  matter  from  a  bleaching  establishment  may  be  thrown 
into  a  river  or  large  stream  without  producing  any  percepti- 
ble injury  at  a  short  distance  from  the  works;  that  upon 
smaller  streams  the  operations  of  bleaching  establishments 
may  be  rendered  innocuous  by  means  of  filters  or  other  me- 
chanical contrivances ;  that  a  large  proportion  of  the  bleach- 
ing materials  are  healthful  disinfectants,  and  are  rapidly  de- 
posited, and  that  the  mineral  ingredients  of  the  water  in  the 
watercourse  on  the  complainants'  lands,  as  it  fiows  naturally 
froni  the  springs,  may  so  act  upon  the  vegetable  matter  upon 
the  banks  or  bottom  of  the  stream  as  to  produce,  especially 
in  the  drought  and  heat  of  summer,  ofiensive  odors  independ- 
ently of  the  defendants'  works.     All  these  facts  may  be  fully 
admitted,  and  yet  the  case  made  by  the  complainants'  evi- 
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dence  remain  unshaken.  The  defendants  themselves,  by 
their  pleadings  and  evidence,  manifestly  evince  their  appre- 
hension of  danger  to  the  purity  of  the  stream  and  the  rights 
of  the  adjoining  proprietors  from  the  operations  of  bleaching. 
They  prove  that  filters  are  erected  and  used  upon  small 
streams  where  bleach  works  are  in  operation  to  purify  the 
water  after  leaving  the  works.  By  their  answer,  they  allege 
that  they  propose  to  erect  a  filter,  by  which  all  drugs  and 
chemicals  will  be  eliminated  from  the  water  before  it  passes 
upon  the  complainants^  lands.  The  evidence  shows  that  a 
filter  was  constructed  by  the  defendants,  as  proposed  in  their 
answer,  but  that  from  defective  construction,  or  some  other 
cause,  it  signally  failed  to  perform  its  office.  It  would  be 
unprofitable  to  enter  into  an  examination  in  detail  of  the  very 
voluminous  testimony  in  the  cause.  A  careful  examination 
of  the  evidence  satisfactorily  establishes  the  existence  of  the 
injury,  and  that  it  is  occasioned  by  the  works  of  the  defend- 
ants. 

The  facts  being  ascertained,  is  this  a  proper  case  for  the 
interference  of  the  court  by  injunction  ? 

Every  owner  of  land  through  which  a  stream  of  water 
flows  is  entitled  to  the  use  and  enjoyment  of  the  water,  and 
to  have  the  same  flow  in  its  natural  and  accustomed  course, 
without  obstruction,  diversion,  or  corruption.  The  right  ex- 
tends to  the  qucdity  as  well  as  to  the  quantity  of  the  water. 
If,  therefore,  an  adjoining  proprietor  corrupts  the  water,  an 
action  upon  the  case  lies  for  the  injury.  Aldreda  case,  9 
Coke  59 ;  Mason  v.  HiUy  5  Bam.  6f  Ad.  1 ;  Magor  v.  Chad- 
wkk,  11  Ad.  4"  ^l*  571 ;  Staneheever  v.  Farrar,  6  Ad.  if  EL 
(N.  S.)  730;  HoweU  v.  McCoy,  3  JRawle's  JR.  397;  Wood  v. 
Wand,  3  Excheq.  72 ;  Phear  on  Water  Bights  29 ;  Angell  on 
Watercourses,  §  136. 

The  Court  of  Chancery  has  a  concurrent  jurisdiction  with 
courts  of  law,  by  injunction,  equally  clear  and  well  established, 
in  cases  of  private  nuisance.  And  it  is  a  familiar  exercise 
of  the  power  of  the  court  to  prevent  by  injunction  injury  to 
watercourses  by  obstruction  or  diversion.     IHnch  v.  Bcs- 
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fendant  denies  the  right  by  his  answer,  or  sets  up  title  in 
himself  by  adverse  user,  will  not  entitle  him  to  an  issue  be- 
fore the  allowance  of  an  injunction.  Bush  v.  Weatera^  Free, 
in  Chan.  530 ;  Gardner  v.  Village  of  Newburgh,  2  Johns, 
Ch.  R  165 ;  Shields  v.  Amdt,  3  Greens  Ch.  R.  234. 

The  defendants,  by  their  answer,  allege  that  the  site  oc- 
cupied by  them  was  used  and  occupied  as  a  mill  site  more 
than  twenty  years  before  Holsman  purchased ;  that  the  busi- 
ness of  fulling  and  dyeing  had  been  carried  on  for  more  than 
twenty  years,  and  that  the  owners  have  consequently  a  right 
to  use  the  stream  for  manufacturing  purposes,  although  the 
same  may  taint  and  color  the  water.  The  defendants  offered 
evidence  tending  to  show  that  there  was  a  mill  upon  the  de- 
fendants' premises  as  early  as  1814 ;  that  the  mill  was  used 
for  fulling,  dyeing,  and  sawing.  The  saw  dust  and  the  refuse 
of  the  fulling  and  dyeing  mill  went  down  the  stream.  The  niill 
site  was  so  occupied  until  1843  without  change  in  the  character 
of  the  business.  After  1843,  it  was  rented  for  six  or  seven  years 
to  a  hatter,  and  the  refuse  from  the  dyeing  kettles  went  down 
the  stream.  The  fact  of  the  adverse  user  for  twenty  years 
is  not  satisfactorily  established  by  the  defendants*  own  testi- 
mony. The  material  witness  relied  upon  to  sustain  the  alle- 
gation testifies  that  he  came  into  possession  of  the  property 
in  1838  or  1839,  about  the  time  he  came  of  age.  The  time 
that  he  came  into  possession  of  the  property  he  afterwards 
fixes  in  1843.  Whether  he  means  to  say  he  came  of  age  in 
1838  or  1843  is  not  clear.  But  in  either  case  he  manifestly 
testifies  to  facts  which  occurred  before  he  was  born  and  to 
facts  of  which  he  could  have  no  knowledge.  But  admitting 
the  fact  to  be  clearly  established  that  a  fulling  and  dyeing 
mill  and  a  saw  mill  were  upon  the  premises  as  early  as  1814, 
and  were  continuously  used  for  twenty  years,  it  does  not 
sustain  the  claim  of  an  adverse  right  set  up  by  the  defend- 
ants. The  nuisance  complained  of  is  not  the  existence  of 
the  mill  nor  its  immediate  operation.  The  mill,  as  at  present 
used,  is  not  driven  by  the  water  of  the  stream.  Its  motive 
power  is  steam.    The  complaint  is  that  chemicals  and  other 
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foreign  and  offensive  matter  is  discharged  into  the  stream  at 
the  defendants'  works,  of  such  character  and  in  such  quan- 
tities as  to  render  the  water  of  the  stream  on  the  lands  of 
the  complainants,  unfit  for  household  use  and  for  other  pur- 
poses to  which  it  was  applied  by  the  complainants.  The 
existence  of  the  defendants'  mill,  or  the  discharge  of  dyeing 
materials  or  drugs  into  the  stream,  on  the  defendants'  lands, 
constitutes  no  injury  to  the  complainants,  if  their  unsufruc- 
tuary  right  to  the  stream  is  not  interfered  with.  The  de- 
fendants have  a  right  to  use  the  water  upon  their  own  soil 
in  such  manner  as  they  may  deem  for  their  interest,  pro- 
vided they  discharge  it  upon  the  soil  of  the  complainants,  in 
its  accustomed  channel,  pure  and  unpolluted.  They  can 
therefore  acquire  no  right  by  prescription  until  they  show 
that  the  acts  which  are  claimed  to  constitute  the  adverse 
user  injured  the  complainants,  and  gave  to  them,  or  those 
under  whom  they  claim  title,  a  right  of  action.  The  very 
ground  of  title  by  adverse  enjoyment  is  that  the  party 
against  whom  it  is  set  up  has  so  long  permitted  the  adverse 
enjoyment,  and  failed  to  vindicate  his  rights,  that  the  pre- 
sumption of  a  grant  is  raised.  But  there  can  be  no  such 
presumption,  and  consequently  no  title  by  adverse  enjoy- 
ment, where  no  violation  of  a  right  is  shown  to  exist.  Thus 
where  an  action  is  brought  for  overflowing  the  plaintiffs' 
land  by  backwater  from  the  defendants'  milldam,  it  estab- 
lishes no  title  by  adverse  enjoyment  to  prove  that  the  defend- 
ants' mill  has  been  in  existence  over  twenty  years,  or  that 
the  dam  has  been  in  existence  for  that  peried.  The  ques- 
tion is  not  how  high  the  dam  is,  but  how  high  the  water  has 
been  held,  whether  it  has  been  held  for  twenty  years  so  high 
as  to  affect  the  land  of  the  plaintiff  as  injuriously  as  it  did 
at  the  time  of  the  action  brought. 

To  prove,  therefore,  that  there  was  a  fulling  and  dyeing 
mill  or  other  manufactory  for  twenty  years  on  the  defend- 
ants' land,  and  that  they  discharged  drugs  and  dyestuffs  into 
the  stream  during  that  period,  proves  nothing,  unless  it  is 
shown  that  the  materials  discharged  into  the  stream  were  of 
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such  character  and  of  such  an  amount  a3  to  pollute  the 
water  which  flowed  upon  the  complainants'  land,  and  ren- 
dered it  unfit  for  use.  If  the  evidence  stops  short  of  that, 
it  proves  no  adverse  enjoyment  in  the  defendants  or  those 
under  whom  they  claim.  I  find  no  such  evidence  in  the 
cause. 

Again,  it  is  a  familiar  principle,  as  applied  to  the  doctrine 
of  adverse  enjoyment,  that  the  right  acquired  must  be  com- 
mensurate with  the  extent  of  the  enjoyment.  The  extent  of 
the  right  is  to  be  measured  and  regulated  by  the  extent  of 
the  enjoyment  upon  which  the  right  is  founded.  AngeU  on 
Watercourses,  §  224,  226. 

Admitting,  then,  that  dyestuflFs  from  the  fulling  and  dye- 
ing mill  and  saw  dust  from  the  saw  mill  were  discharged 
into  the  stream  at  the  site  of  the  defendants'  works  for 
twenty  years  consecutively,  in  the  exercise  of  an  adverse  en- 
joyment to  the  right  of  the  complainants,  the  right  acquired 
must  be  commensurate  in  character  and  extent  with  the  en- 
joyment. The  practice  of  throwing  saw  dust  into  the  stream 
cannot  establish  the  right  of  discharging  into  it  poisonous 
and  noxious  drugs.  Discharging  one  hundred  gallons  of 
dyestufis  weekly  cannot  establish  the  right  of  discharging 
into  the  stream,  in  the  same  period  of  tim^,  over  3400 
pounds  of  chemicals,  starch,  vegetable  oils,  and  fibre. 

There  is  no  satisfactory  evidence  of  the  extent  to  which 
the  operations  of  dyeing  or  hatting  were  carried  on  upon  the 
defendants'  premises.  But  it  seems  abundantly  clear  that 
the  discharge  from  a  hatter's  kettle  or  from  a  small  country 
fulling  mill  into  the  stream  could  never  establish  a  right  so 
to  conduct  the  operations  of  extensive  bleach  works  as  to 
discharge  weekly  into  the  stream  many  hundred  weight  of 
chemicals  and  vegetable  matter. 

Looking  alone  to  the  legal  rights  of  these  parties,  and  to 
the  well  settled  principles  of  courts  of  equity  in  the  exer- 
cise of  its  protective  powers  for  the  maintenance  of  those 
rights,  I  think  the  complainants  are  entitled  to  an  injunc- 
tion. 


Digitized  by 


Google 


MAY  TERM,  1862.  347 

HoUman  v.  Boiling  Spring  Bleaching  Co. 

There  are  other  elements  which  have  been  introduced  into 
this  cause  which  demand  a  passing  notice.  Much  evidence 
has  been  offered  (I  do  not  say  improperly)  on  the  one  hand 
to  show  the  great  value  of  the  complainants'  property,  and 
the  variety  of  purposes,  necessary,  convenient,  and  orna- 
mental, to  which  the  water  of  the  stream  is  applied ;  and  on 
the  other,  the  extent  and  value  of  the  defendants'  manufac- 
turing operations,  and  the  benefit  thereby  conferred  upon 
the  community  in  which  they  are  located.  These  are  con- 
siderations which  naturally  do,  and  which  perhaps  in  some 
cases  may  legitimately  influence  a  court  of  equity  in  the  ex- 
ercise of  its  discretion.  But  these  considerations  can  exer- 
cise no  influence  in  the  determination  of  the  present  case. 
The  legitimate  ground  for  the  allowance  of  the  injunction  is 
not  so  much  the  intrinsic  value  of  the  property  sought  to  be 
protected  as  its  essential  character  and  its  importance  to  the 
complainants.  The  injunction  is  allowed,  not  upon  the*^ 
ground  that  the  complainants'  premises  are  occupied  by  a  i 
family  of  wealth  and  taste ;  that  the  water  is  used  for  sup- 
plying fish  ponds,  and  fountains,  and  conservatories,  and 
other  purposes  of  ornament,  taste,  and  luxury,  but  because 
the  wrong  complained  of  deprives  the  complainants  of  one 
of  the  essential  elements  of  life,  because  it  seriously  inter- 
feres with  the  daily  health,  comfort,  and  enjoyment  of  the 
family,  and  because  the  injury,  in  its  essential  character,  is  . 
one  for  which  no  damages  which  a  jury  may  give  can  com-J 
pensate. 

And  in  this  view  the  injunction  should  freely  issue  to  pro- 
tect the  humblest  cotter  who  complains  against  the  pollu- 
tion of  the  spring  at  his  cottage  door,  from  which  his  family 
derives  their  daily  supply  of  water  for  domestic  use. 

On  the  other  hand,  it  will  be  observed  that  the  injunction 
asked  for  is  not  designed  to  stop  the  defendants'  works,  or 
to  interfere  with  their  operations,  but  simply  to  restrain 
them  from  discharging  offensive  matter  into  the  stream,  and 
thereby  polluting  the  waters  which  flow  upon  the  complain- 
&ntd'  land.    There  is  no  evidence  in  the  cause  that  these 
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refase  materials  cannot,  at  small  cost  or  inconvenience,  be 
discharged  elsewhere;  and  if  they  cannot,  it  was  the  de- 
fendants' own  folly  that  subjects  them  to  the  greater  cost  and 
difficulty  of  guarding  against  an  invasion  of  the  complain- 
ants* rights. 

There  is  other  evidence  in  the  cause,  which,  whatever  may 
be  its  legal  operation,  places  the  complainants'  claim  to  the 
protective  power  of  a  court  of  equity  upon  very  strong 
grounds. 

It  is  alleged  in  the  bill,  and  admitted  by  the  answer,  that 
before  the  defendants  were  incorporated,  and  while  those  in- 
terested in  the  enterprise  were  negotiating  for  the  purchase 
of  the  land  for  the  erection  of  their  bleach  works,  the  com- 
plainants, fearing  its  prejudicial  influence  upon  the  waters  of 
the  stream,  caused  the  following  notice  to  be  served,  by  their 
attorney,  upon  the  agent  of  the  parties  who  were  about 
making  the  purchase. 

"  Paterson,  Oct.  9th,  1858. 
I  am  informed  that  you  are  about  purchasing  the  Van 
Winkle  mill  in  Union  township,  Bergen  county,  near  Ao- 
quackanonk,  for  the  purpose  of  bleaching  or  for  some  such 
purpose.  I  hereby  give  you  notice  that  the  stream  on 
which  the  said  mill  is  built  runs  through  the  lands  belong- 
ing to  the  heirs  of  Daniel  Holsman,  deceased,  and  supplies 
the  pond  on  said  property,  and  the  water  of  said  stream  is 
used  by  the  family  for  all  family  purposes,  and  you  are  for- 
bidden using  the  water  of  said  stream  in  any  way  that  will 
prevent  the  use  of  said  water  for  family  or  farm  purposes, 
or  for  any  other  purpose,  or  that  will  destroy  or  injure  the 
fish  in  said  pond." 

The  purchase  of  the  property  was  subsequently  made 
with  full  knowledge,  on  the  part  of  the  purchasers,  of  the 
rights  of  the  complainants. 

It  is  further  charged  by  the  bill,  and  admitted  by  the  an- 
swer, that  subsequently  the  said  parties  applied  to  the  legis- 
lature of  this  state  to  incorporate  them,  and  all  such  persons 
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as  might  be  associated  with  them,  by  the  name  and  style  of 
"  the  Boiling  Spring  Bleaching  Company/'  to  be  located  in 
the  township  of  Union,  in  the  county  of  Bergen,  for  the  pur- 
pose of  carrying  on  the  business  of  bleaching  and  finishing 
cotton  and  woollen  goods ;  that  while  the  said  bill  was  pend- 
ing before  the  legislature,  the  complainants  opposed  the  pas- 
sage of  the  bill  upon  the  express  ground  that  ^e  business  to 
be  carried  on  by  the  company  would  injure  the  complain- 
ants ;  that  thereupon,  in  order  to  satisfy  the  complainants, 
the  applicants  for  said  bill  agreed  to  insert  therein  the  fol- 
lowing proviso :  "  and  provided  also,  that  the  said  the  Boil- 
ing Spring  Bleaching  Company  shall  not  divert  the  water 
which  flows  through  the  lands  of  the  estate  of  Daniel  Hols- 
man,  deceased,  from  its  present  channel,  and  that  the  water 
of  the  said  stream  shall  not  be  injured  on  said  land  for  do- 
mestic purposes ;"  that  thereupon  the  said  proviso  was  in- 
serted in  the  charter  of  the  company,  and  the  complainants, 
in  consideration  thereof,  withdrew  their  opposition  to  said 
bill,  and  it  passed  the  legislature  and  became  a  law. 

For  the  purposes  of  this  cause,  I  deem  it  immaterial 
whether  the  notice  thus  given,  and  the  proviso  thus  inserted 
in  the  defendants'  charter,  in  any  wise  aflFected  the  legal 
rights  of  the  parties. 

But  it  would  be  grossly  inequitable  to  permit  a  party  who 
purchased  with  distinct  notice  of  the  complainants'  rights, 
and  who  obtained  and  accepted  their  charter  with  a  proviso 
that  the  rights  of  the  complainants  should  not  be  infringed,  to 
inflict  that  injury  upon  the  complainants,  in  violation  not 
only  of  the  express  provision  of  their  charter,  but  of  their 
own  implied  undertaking. 

Such  an  agreement  upon  the  part  of  a  company,  while 
procuring  a  charter,  constitutes  a  strong  claim  for  the  exer- 
cise of  the  extraordinary  power  of  the  court  to  arrest  the 
injury.  Similar  agreements  are  not  unusual  on  applica- 
tions to  parliament  for  the  incorporation  of  railroad  compa- 
nies, when  the  application  is  opposed  by  a  landholder  fearing 
injury  from  the  construction  of  the  road;  and  the  courts 
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have  held,  that  where  an  agreement  was  made  by  the  pro- 
jectors of  the  road,  the  corporation  could  not  be  allowed  to 
exercise  the  rights  given  to  them  by  the  act  without  regard 
to  the  antecedent  agreement  that  those  rights  should  only 
be  exercised  in  a  particular  manner ;  and  the  cases  proceed 
to  some  extent  on  the  equity  created  by  the  party  claiming 
relief  having,  on  the  faith  of  stipulations  on  the  part  of  the 
company,  retired  from  contesting  the  grant  of  its  privileges 
and  powers.     Drewry  on  Injunctiona  285 — 300. 

The  complainants  are  entitled  to  the  relief  prayed  for. 


Ann  Coley  vs.  Thomas  Coley  and  others. 

When  a  mortgage  is  sought  to  he  impeached  hy  creditors  of  the  mortgagor 
as  fraudulent  and  void  as  against  them,  the  facts  that  the  mortgage  was 
executed  by  a  son  to  his  mother  when  the  son  was  on  the  eve  of  insol- 
vency, and  that  it  was  done  on  the  motion  of  the  son  himself,  and  not 
at  the  instance  or  request  of  the  mother,  are  not  in  themselves  circum- 
stances which  furnish  conclusive  evidence  of  fraud. 

A  debtor  in  failing  circumstances  has  an  undoubted  right  to  prefer  any 
creditor,  as  well  a  parent  or  other  near  relation  as  a  stranger;  and  if  the 
debt  were  bona  fide  due,  the  strongest  considerations  of  duty  may  prompt 
a  son  to  prefer  the  claim  of  a  widowed  mother  over  the  claims  of  mere 
strangers. 

When  part  of  the  consideration  of  a  mortgage,  alleged  to  he  fraudulent  as 
against  creditors,  appears  to  have  been  for  a  debt  actually  and  bona  fide 
due  from  the  mortgagor  to  the  mortgagee  at  the  time  of  the  execution  of 
the  mortgage,  and  the  residue  was  without  lawful  consideration,  in  the 
absence  of  satisfactory  proof  of  actual  fraud  the  mortgage  will  be  sus- 
tained to  the  extent  of  the  consideration  actually  given,  and  will  be  de- 
clared void  as  to  the  residue,  as  against  the  claims  of  subsequent  judg- 
ment creditors. 


J.  M.  Scovel,  for  complainant,  cited  Hartshome  v.  Hdrts^ 
home,  1  G-reens  Ch,  B.  349 ;  Wanmaker  v.  Van  Buskirky 
Saxton  685. 

Woodhullj  for  judgment  creditors,  cited  1  Story's  EquiJty,  § 
190,  that  this  court  may  decree  the  mortgage  fraudulent  and 
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void,  although  the  evidence  of  fraud  might  not  be  sufficient 
to  satisfy  a  jury.  Chesterfield  v.  Janasen,  2  Vea.  sen.  156- 
6;  FuUagar  v.  Clark,  18  Ves.  483,  note  2. 

What  may  be  valid  at  law  may  not  be  so  in  equity.  1 
SUyry,  §  373. 

If  given  for  valuable  consideration,  and  yet  not  in  good 
faith,  it  will  be  set  aside.  1  Story ,  §  353 ;  Bacon's  Abr., 
Fraud  C. 

The  Chancellob.  The  bill  of  complaint  in  this  cause 
was  filed  to  foreclose  a  mortgage  given  to  the  complainant 
by  her  son,  Thomas  Coley,  upon  a  lot  in  Camden  to  secure 
thejpayment  of  fifteen  hundred  dollars  with  interest.  The 
mortgage  was  executed  and  recorded  on  the  eighth  of  March, 
1861. 

On  the  second  of  May,  1861,  a  judgment  by  confession 
was  entered  in  the  Camden  Circuit,  in  favor  of  Bremer,  Rei- 
chart  &  Co.  against  the  mortgagor,  for  four  hundred  and 
seventy-eight  dollars.  By  virtue  of  an  execution  issued 
upon  the  said  judgment,  the  mortgaged  premises  were  levied 
upon  and  sold  by  the  sheriflF  to  George  Henson,  one  of  the 
firm  of  Bremer,  Reichart  &  Co.,  for  the  benefit  of  the  part- 
nership. On  the  twenty-first  of  December,  1861,  a  deed 
was  executed  to  the  purchaser  in  pursuance  of  the  sale. 

A  decree  pro  confesso  was  taken  against  all  the  defend- 
ants, except  Bremer,  Reichart  &  Co.,  who  answered  the  bill. 
By  their  answer,  they  set  out  their  lien  upon  the  premises  as 
execution  creditors  and  their  subsequently  acquired  title 
under  the  sale  and  conveyance  by  the  sheriflF.  They  insist 
that  the  mortgage  executed  by  Thomas  Coley  to  the  com- 
plainant was  made  upon  a  secret  trust  between  the  mother 
and  her  son ;  that  it  was  given  without  consideration,  and  is 
fraudulent  and  void  as  against  creditors. 

A  cross-biU  was  subsequently  filed  by  Bremer,  Reichart  & 
Co.,  setting  up  the  same  facts  disclosed  in  their  answer, 
charging  that  the  mortgage  given  to  Ann  Coley  was  given  with- 
out consideration  while  the  mortgagor  was  in  failing  circum- 
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stances,  in  order  to  protect  his  property  from  his  creditors, 
and  praying  that  the  said  mortgage  may  be  declared  fraud- 
ulent and  void,  or  postponed  to  the  claims  of  subsequent 
bona  fide  creditors  having  liens  upon  the  said  premises. 

The  evidence  in  the  case  is  not  sufficient  to  warrant  the 
setting  aside  of  the  complainant's  mortgage  as  fraudulent 
and  void  as  against  creditors.  That  it  was  executed  by  a 
son  to  his  mother  while  the  son  was  on  the  eve  of  insolvency, 
and  that  it  was  done  on  the  motion  of  the  son  himself,  and 
not  at  the  instance  or  request  of  the  mother,  are  not  in 
themselves  circumstances  which  furnish  conclusive  evidence 
of  fraud. 

A  debtor  in  failing  circumstances  has  an  undoubted  right 
to  prefer  any  creditor,  as  well  a  parent  or  other  near  relative 
as  a  stranger,  and  if  the  debt  were  6ona  ^6  due,  the  strong- 
est considerations  of  duty  may  prompt  a  son  to  give  prefer- 
ence to  the  claim  of  a  widowed  mother,  who  had  given  credit 
upon  the  faith  of  the  son's  integrity  over  the  claims  of  mere 
strangers. 

The  mode  in  which  the  amount  of  the  mortgage  debt  was 
determined  is  calculated  to  create  distrust  in  regard  to  the 
design  of  executing  the  mortgage.  It  does  not  appear  that 
there  was  any  settlement  whatever  between  the  mother  and 
the  son,  nor  was  any  method  adopted  to  ascertain  the  pre- 
cise sum  due  to  the  mother.  According  to  her  statement,  a 
larger  sum  was  due  than  was  secured  by  the  mortgage,  and 
the  mortgage  was  taken  for  an  amount  which  it  was  sup- 
posed would  be  equal  to  the  full  value  of  the  property.  This 
in  a  doubtful  case  might  furnish  strong  presumptive  evidence 
of  fraud.  But  where  the  evidence  of  the  pre-existing  debt 
is  clear,  the  fact  that  the  security  was  taken  for  less  than  the 
sum  actually  due,  if  equal  to  the  value  of  the  property 
mortgaged,  furnishes  no  satisfactory  proof  of  fraud. 

The  real  question  in  the  case  is  whether  the  mortgage  was 
voluntary,  or  whether  it  was  given  to  secure  a  debt  bona 
fide  due  from  the  son  to  the  mother.  The  complainant  has 
attempted  to  show  the  precise  consideration  for  which  th« 
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mortgage  was  given.  This  consideration  consisted  in  part 
of  a  debt  alleged  to  be  due  from  the  son  to  the  mother,  for 
five  years'  board  furnished  to  the  son  after  he  came  of  age, 
and  prior  to  the  death  of  the  complainant's  husband.  At 
this  time  the  complainant  and  her  husband  were  living  to- 
gether as  man  and  wife.  The  presumption  is,  and  so  far  as 
appears  by  the  evidence,  the  fact  was  that  the  board  was  fur- 
nished by  the  father.  If  the  son  was  indebted  to  any  one 
for  his  board,  it  was  to  his  father's  estate,  and  not  to  his 
mother.  But  there  is  no  evidence  on  the  subject  other  than 
that  the  son  continued  to  reside  with  his  parents  after  he  at- 
tained the  age  of  twenty-one  years  without  any  change  in  theii* 
previous  relations.  He  is  presumed,  therefore,  to  have  re- 
mained as  a  child  unemancipated  in  fact,  in  which  case  he  is 
not  entitled  to  recover  wages  for  his  services,  nor  is  he  liable 
for  board.    Ridgway  v.  English^  2  Zab,  409. 

There  is  no  evidence  of  any  agreement  of  the  son  to  pay 
his  mother  for  this  board.  No  demand  had  been  made  for 
it.  Nothing  had  been  paid  on  account.  The  whole  claim, 
if  any  had  ever  existed,  was  barred  by  the  statute  of  limita- 
tions long  prior  to  the  giving  of  the  mortgage.  This  part 
of  the  alleged  consideration  for  the  mortgage  entirely  foils. 
It  was  obviously  not  a  subsisting  debt  at  the  date  of  the 
mortgage. 

Another  part  of  the  consideration  of  the  mortgage  is  al- 
leged to  consist  of  indebtedness  from  the  son  to  the  mother, 
for  the  board  of  the  son  and  his  wife  for  eight  months  after 
the  death  of  the  husband.  The  husband  died  on  the  eleventh 
of  August,  1864,  six  years  and  seven  months  before  the  exe- 
cution of  the  mortgage.  There  was  no  memorandum  of  any 
agreement  respecting  the  board.  No  account  was  kept  of 
it.  No  payment  was  made  on  account  of  it ;  nor  does  any 
demand  of  payment  appear  ever  to  have  been  made.  There 
is  no  evidence  whatever  of  the  existence  of  the  indebtedness, 
except  from  the  testimony  of  the  complainant  herself.  Her 
son,  the  mortgagor,  has  not  been  called  as  a  witness.  His  wife, 
who  was  a  member  of  the  family,  and  who  testifies  as  to  other 
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transactions  between  the  complainant  and  her  son,  has  no  know- 
ledge of  any  agreement  relative  to  the  board.  The  evidence 
is  not  satis&ctory  of  the  existence  of  any  6ona^/Wc  indebted- 
ness from  the  son  to  the  mother  for  the  board  of  himself  and 
his  wife  at  the  execution  of  the  mortgage. 

The  remaining  consideration  for  the  mortgage  is  alleged 
to  consist  of  a  note  given  by  the  mortgagor  to  the  mortga- 
gee, bearing  date  on  the  ninth  of  May,  1854,  for  five  hun- 
dred dollars.  The  note  is  produced.  Its  execution  is  proved. 
There  is  direct  testimony,  in  addition  to  the  evidence  of  the 
complainant  herself,  that  it  was  executed  at  or  about  the 
time  it  bears  date,  and  that  the  amount  for  which  the  note 
was  given  was  actually  loaned  by  the  mother  to  th3  son.  It 
is  shown,  moreover,  that  the  mother  had  money  which  she 
acquired  in  her  own  right  which  she  treated  as  her  own, 
and  that  she  had  made  loans  to  another  of  her  sons.  There 
are  circumstances  which  tend  to  discredit  the  bona  fides  of 
the  transaction,  but  they  are  not  sufficient  to  overcome  the 
direct  and  unequivocal  evidence  in  the  cause,  that  the  amount 
due  upon  the  note  was  a  valid  subsisting  debt  at  the  date  of 
the  mortgage.  The  note  upon  its  face  draws  no  interest.  It 
is  payable  on  demand.  No  legal  demand  for  payment  ap- 
pears to  have  been  made  before  the  date  of  the  mortgage. 
It  does  not  appear  that  the  mortgage  included  interest  on 
the  note.  On  the  contrary,  it  is  evident  that  interest  could 
not  have  been  included,  inasmuch  as  the  principal  of  the 
claims  which  constituted  the  consideration  of  the  mort- 
gage, with  interest  upon  the  note,  would  have  exceeded  the 
amount  of  the  mortgage  by  more  than  one  hundred  and 
fifty  dollars. 

In  the  absence  of  satisfactory  proof  of  actual  fraud,  the 
mortgage  will  be  sustained  to  the  extent  of  the  considera- 
tion actually  given,  and  will  be  declared  void  as  to  the  resi- 
due as  against  the  claims  of  subsequent  judgment  creditors. 
JScyd  V.  Dunlapj  1  Johns.  Ch.  E,  478;  Wiekes  v.  Clarkey  8 
Faige  161;  1  Am.  Lead.  Cases  49. 

The  complainant's  mortgage  will  be  declared  to  be  a  valid 
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and  subsisting  encambrance  upon  the  mortgaged  premises 
for  Ihe  sum  of  five  hundred  dollars,  with  interest  from  the 
date  of  the  mortgage,  and  entitled  to  priority  to  this  ex- 
tent over  all  subsequent  encumbrances ;  but  as  to  the  residue 
of  the  debt  secured  by  the  said  mortgage,  the  same  will  be 
pronounced  fraudulent  and  void  as  against  creditors,  and  the 
debt  thereby  secured  will  be  postponed  in  favor  of  the  judg- 
ment and  execution  creditors. 


KuFUS  S.  Andrews  vs.  Edward  P.  Torrey  and  others. 

When  usury  is  relied  on  as  a  defence  to  a  mortgage,  in  the  absence  of  any 
specific  allegation  and  of  any  statement  of  the  place  where  the  contract 
alleged  to  be  usurious  was  made,  it  will  be  intended  that  the  defence 
made  by  the  answer  is  that  the  contract  is  in  violation  of  the  statutes  of 
this  state,  and  to  that  defence  the  evidence  will  be  limited. 

It  is  the  well  settled  doctrine  of  the  court,  that  if  the  defence  relied  on  is 
that  the  contract  is  usurious  under  the  laws  of  any  other  state  in  which 
the  contract  may  have  been  made,  it  must  be  so  averred  in  the  pleading. 

When  the  contract  was  made  in  the  city  of  New  York,  where  the  mort- 
gagee resided  and  had  his  place  of  business,  it  is  essentially  a  New  York 
contract,  and  its  validity  must  be  tested  by  the  laws  of  that  state.  The 
facts,  that  the  mortgage  was  formally  executed  in  this  state  and  that  the 
mortgaged  premises  are  within  this  state  are  not  material. 

If  a  mortgage  was  given  for  a  specific  purpose  it  must  be  exclusively  ap- 
plied to  that  purpose.  Any  other  disposition  of  the  security  is  a  fraudu- 
lent misappropriation,  against  which  the  mortgagor  would  be  entitled  to 
relief  in  equity. 

The  cases  of  Oomuh  v.  Bryan,  2  Slock.  146,  and  WesterveU  v.  Scott,  3  Stock, 
SO,  Jidd  not  to  be  in  conflict  with  this  principle. 

It  is  no  answer  to  such  a  defence,  that  the  holder  of  the  mortgage  is  a  bona 
fidt  assignee  thereof  without  notice  of  the  misappropriation.  The 
assignee  of  a  mortgage,  although  a  bona  fide  holder,  takes  it  subject  to 
all  the  equities  subsisting  against  the  mortgage  in  the  hands  of  the  mort- 


For  complainant  Mr.  Keaaby,  who  cited  Westervdt  v.  Scott, 
3  JStod:.  80;  Qymiah  v.  Bryan,  2  Stock.  153-4. 


Digitized  by 


Google 


356  CASES  IN  CHANCERY. 

Andrews  v.  Torrey. 

For  defendants  Mr.  Slaght,  who  cited  to  the  point  that 
any  defence  good  against  the  mortgagee  is  good  against  the 
assignee  of  the  mortgage.  1  JEq.  Cases  Abr.  44 ;  Davies  v. 
Austm,  1  Ves.  jun.  247;  Wheeler  v.  Sughes,  1  DaU.  23; 
Barrow  v.  Bispham,  6  Hoist  117 ;  Mason  v.  Evans,  Ooxe  182. 

The  contract  is  a  New  Jersey  contract — ^the  bond  and 
mortgage  were  executed  in  New  Jersey.  Clark  v.  Badglejft 
3  Hoisted  233 ;  Williains'  Executor  v.  Wiiliams,  3  Grem's 
jR.  255;  Varick's  ExW  v.  Crane,  3  Orem's  Ch.  R.  128;  Co- 
theai  V.  Blydmburg,  1  Sofo^.  CA.  R.  17,  631. 

The  rate  of  interest  is  governed  by  the  law  of  the  place 
where  the  contract  is  made.  Healy  v.  Gorman,  3  Green  328. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
gage upon  a  lot  in  Jersey  City,  given  by  Torrey  and  wife  to 
Thomas  B.  Oakley,  of  the  city  of  New  York,  and  by  him 
assigned  to  the  complainant.  The  mortgage  bears  date  on 
the  sixteenth  of  April,  1861,  and  is  made  to  secure  the  pay- 
ment of  a  bond  of  even  date  for  $1800,  payable  on  the  six- 
teenth of  June,  1861,  with  interest  at  seven  per  cent. 

The  answer  of  the  mortgagor  admits  the  execution  of  the 
bond  and  mortgage,  but  denies  the  existence  of  the  indebt- 
edness, and  alleges  that  the  bond  is  usurious,  fraudulent,  and 
void. 

The  first  ground  of  defence  relied  upon  by  the  mortgagor 
in  his  defence  is,  that  the  bond  and  mortgage  were  given  to 
secure  a  loan  made  upon  a  usurious  contract.  The  answer 
alleges,  and  the  evidence  shows  that  the  bond  and  mortgage 
were  given  as  security  for  certain  bills  of  exchange,  drawn 
by  the  mortgagor,  to  his  own  order,  upon  Arthur,  Bumham 
and  Milroy,  of  Philadelphia,  and  which  had  been  discounted 
by  Oakley,  the  mortgagee,  at  usurious  rates  of  interest. 
The  time  and  mode  in  which  the  usurious  interest  was  re- 
ceived, and  the  amount  taken  at  each  renewal  of  the  bills,  is 
stated  in  the  answer  with  great  minuteness  and  precision, 
and  it  is  averred  that  the  several  sums  so  taken  "  exceed  the 
rate  of  seven  dollars  for  the  forbearance  of  one  hundred  dol- 
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lars  for  a  year,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided."  We  are  not  informed  of  what 
state  the  statute  is  thus  violated.  Nor  is  it  stated  where  the 
contract  was  made.  It  is  indeed,  in  several  instances  in  the 
answer,  alleged  that  the  corrupt  agreement  was  "  then  and 
there  made."  But  no  place  had  been  previously  mentioned 
in  the  bill  except  the  city  of  Philadelphia,  where  the  ac- 
ceptors of  the  bill  resided,  and  to  which  it  is  obvious  that 
the  reference  was  not  ii^tended.  The  place  of  the  contract, 
as  well  as  the  sovereignty  in  violation  of  whose  laws  the 
illegal  interest  was  taken,  appears  to  have  been  inadvertently 
omitted. 

In  the  absence  of  a  more  specific  allegation,  and  of  any 
statement  of  the  place  where  the  contract  was  made,  it  will 
be  intended  that  the  defence  made  by  the  answer  is,  that  the 
contract  is  in  violation  of  the  statutes  of  this  state ;  and  to 
that  defence  the  evidence  will  be  limited. 

If  the  defence  relied  on  is,  that  the  contract  is  usurious 
under  the  laws  of  any  other  state  in  which  the  contract  may 
have  been  made,  it  must  be  so  averred  in  pleading.  This  is 
the  well  settled  doctrine  of  this  court.  Dolman  v.  Cook, 
Ante  66 ;  (hmpion  v.  KilUj  Ibid.  229. 

The  evidence  of  the  mortgagor  himself  shows  that  the 
contract  was  made  in  the  city  and  state  of  New  York,  where 
the  mortgagee  resided  and  had  his  place  of  business.  It  was 
essentially  a  New  York  contract,  and  its  validity  must  be 
tested  by  the  laws  of  that  state.  The  facts  that  the  mort- 
gage was  formally  executed  in  this  state,  and  that  the  mort- 
gaged premises  are  within  this  state  are  not  material.  De 
Wolf  V.  Johnson,  10  Wheat.  367 ;  Varick  v.  Orane,  3  Oreen's 
Ch.  JR.  128 ;  Cotheai  v.  JBlydmburg,  1  EdUt.  Ch.  R.  17,  631 ; 
Dohnan  v.  Cook,  Ante  66. 

The  defence  of  usury,  as  established  by  the  evidence,  is 
not  admissible  under  the  pleadings  in  the  cause.  It  is  not 
within  the  issue. 

The  second  ground  of  defence  is,  that  the  bond  and  mort- 
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gage  were  given  for  a  specific  purpose,  and  that  they  have 
been  and  are  fraudulently  misappropriated  by  the  mortgagee. 

It  is  alleged  in  the  answer,  and  shown  by  the  evidence, 
that  at  the  date  of  the  mortgage,  on  the  sixteenth  of  April, 
1861,  Torrey  was  indebted  to  Oakley,  upon  sundry  bills  of 
exchange  drawn  by  Torrey,  and  discounted  for  his  accom- 
modation by  Oakley,  in  the  sum  of  $3457.93,  and  in  the  far- 
ther sum  of  $463.05,  for  money  lent  and  advanced,  making 
the  total  amount  of  his  indebtedness  $3910.98.  On  that  day 
he  paid  Oakley  in  cash  $2140,  leaving  a  balance  of  $1770.98, 
As  collateral  security  for  that  balance,  he  gave  his  own  bond 
and  mortgage  for  $1800,  which  are  the  bond  and  mortgage 
in  controversy  in  this  suit.  It  is  urged  that  the  bond  was 
not  given  exclusively  as  collateral  security  for  the  bills  of 
exchange,  but  that  it  covers  also  the  debt  of  $453.06  then 
due.  There  is  no  evidence  of  that  fact,  and  it  would  be  a 
most  unreasonable  and  unnatural  construction  of  the  trans- 
action. The  presumption  is  that  the  cash  paid  was  appro- 
priated to  the  payment  of  the  debt  then  past  due.  It  was 
in  fact  so  appropriated.  Not  a  dollar  of  the  money  was  ap- 
plied to  the  payment  of  the  bills  of  exchange,  but  was  appro- 
priated by  Oakley  to  his  own  use.  It  must  be  assumed  that 
it  extinguished  the  debt  then  due.  The  answer  expressly 
alleges  that  the  bond  and  mortgage  were  given  to  secure  the 
payment  of  the  said  bills  of  exchange,  and  for  no  other  pur- 
pose whatever. 

The  mortgage  was  then  given  for  a  specific  purpose ;  to 
that  purpose  exclusively  it  must  be  applied.  Any  other  dis- 
position of  the  security  is  a  fraudulent  misappropriation, 
against  which  the  mortgagor  would  be  entitled  to  relief  in 
equity.    PhUlipa  v.  Thompson,  2  Johns.  C,  JR.  423. 

The  cases  of  Cornish  v.  Bryan,  2  Stock.  146,  and  of  West- 
ervdt  V.  Scott,  3  Stock.  80,  which  were  cited  upon  the  argu- 
ment, are  not  in  conflict  with  this  principle.  In  neither  of 
those  cases  was  there  a  misappropriation  of  the  mortgage, 
or  a  disposition  of  it  in  any  wise  inconsistent  with  the  pur- 
pose for  which  it  was  executed.     If  the  bond  and  mortgage 
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in  this  case  had  been  delivered  to  the  mortgagee,  to  raise 
money  upon  it  for  the  benefit  of  the  mortgagor,  and  the 
money  had  been  thus  raised  upon  the  assignment  in  pursu- 
ance of  the  authority,  it  is  not  claimed  that  the  assignee 
would  be  bound  to  see  what  disposition  the  mortgagee  made 
of  the  money,  or  that  his  title  would  be  affected  by  the  mis- 
appropriation of  the  fund. 

It  appears,  from  the  evidence,  that  all  the  bills  drawn  by 
the  defendant,  and  discounted  by  Oakley,  and  for  the  balance 
of  which   the  mortgage  was  given,  are  still  outstanding. 
They  were  all  but  one  discounted  for  Oakley's  accommoda- 
tion, and  are  now  held  by  the  Butchers  and  Drovers  Bank  of 
New  York,  and  that  one  was  discounted,  and  is  now  held  by 
the  Artisans  Bank.     The  evidence  renders  it  probable  that 
most  of  the  bills  had  been  discounted,  and  were  held  by  the 
bank  at  the  time  the  mortgage  was  executed.    They  have  all 
been  protested,  and  the  banks  look  to  Torrey  for  payment. 
The  case,  as  regards  Torrey,  stands  thus :  he  lost  the  entire 
amount  for  which  the  bills  were  drawn  by  the  failure  of  the 
acceptors.     He  raised  the  amount  to  meet  his  engagements 
by  getting  the  bills  discounted  by  Oakley  at  the  rate  of 
twenty-four  per  cent,  per  annum.     He  anticipated  the  ma- 
turity of  the  bills  by  paying  more  than  half  the  amount  in 
cash  to  Oakley,  and  by  giving  him  this  bond  and  mortgage 
as  collateral  for  the  balance.  Oakley  appropriated  the  money 
to  his  own  use,  assigned  the  bond  and  mortgage  to  a  third 
party,  transferred  the  bills  of  exchange  to  the  bank,  and  ob- 
tained the  proceeds,  and  leaves  Torrey  liable  for  the  whole 
amount  of  the  bills  which  are  still  outstanding  and  unsatis- 
fied.    A  case  of  greater  hardship  on  the  part  of  the  mort- 
gagor, or  of  more  palpable  fraud  by  the  mortgagee,  it  is 
difficult  to  imagine. 

It  is  urged  that  the  mortgage,  by  its  terms,  is  forfeited  ; 
that  the  bond  is  past  due ;  that  the  bills  for  which  the  mort- 
gage .  was  given  as  collateral  security  are  outstanding,  and 
that  there  is  therefore  no  defence  by  Torrey  to  the  fore- 
closure of  the  mortgage. 
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If  the  mortgagee  were  himself  before  the  court  as  com- 
plainant, or  if  the  holders  of  the  bills  of  exchange  were  here 
who  may  have  an  equitable  claim  to  this  security,  so  that 
the  court  could  enforce  the  appropriation  of  the  proceeds  of 
the  sale  to  the  specific  purpose  for  which  the  mortgage  was 
given,  that  suggestion  might  be  entitled  to  consideration. 
But  a  third  party  is  before  the  court  as  complainant  claim- 
ing title  to  this  mortgage  debt  in  his  own  right,  and  the 
court  is  asked  to  aid  a  fraudulent  misappropriation  of  the 
fund  without  affording  any  protection  to  the  mortgagor. 

It  is  urged  that  Andrews,  the  complainant,  is  a  hcmafide 
assignee  without  notice ;  that  the  bond  and  mortgage,  upon 
their  face,  contain  no  intimation  of  the  purpose  for  which 
they  were  given,  and  that  the  complainant  is  therefore  en- 
titled to  recover,  notwithstanding  the  fraudulent  misappro- 
priation by  the  mortgagee.  There  is  no  evidence,  other  than 
the  assignment  itself,  that  the  complainant  paid  any  con- 
sideration whatever  for  the  mortgage.  It  is  in  evidence  that 
he  is  in  fact  the  attorney  and  counsel  of  the  mortgagee.  It 
is  a  matter  of  total  indifference,  for  the  purposes  of  this  suit, 
whether  he  is  or  is  not  a  bonafde  holder  of  the  mortgage. 
If  the  assignment  is  colorable,  it  is  obviously  made  with  the 
design  of  enabling  Oakley  to  recover  the  amount  of  the 
mortgage  without  being  compelled  to  apply  the  proceeds  in 
satisfaction  of  the  debt  for  which  it  is  held  only  as  security, 
and  thus  to  effect  a  misappropriation  of  the  fund. 

If  the  complainant  is  a  bona  fide  holder,  he  takes  subject 
to  all  the  equities  subsisting  against  the  mortgage  in  the 
hands  of  the  mortgagee.  Coles  v.  Jones j  2  Verri.  692 ;  Davies 
v.  Austen,  1  Vesey  jun.  247 ;  Murray  v.  Lylbum,  2  Johns. 
Ch.  R  441;  Cornish  v.  Bn/an,  2  Stock.  106;  Woodruff  v. 
Depue,  Ante  168. 

In  either  event  he  is  not  entitled  to  relief.  The  bill  must 
be  dismissed. 
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Thoi£AS  J.  Peeb  and  others  vs.  Joseph  Cookebow. 

On  a  bill  of  revivor,  filed  to  revive  a  decree  for  the  purpose  of  an  appeal, 
it  was  heid^  that  if  the  right  of  appeal  is  lost,  the  complainants  can  have 
no  right  to  a  decree  of  revivor.  The  court  will  not  do  a  mere  nngatory 
act. 

When  one  of  the  parties  to  the  decree  sought  to  be  revived  and  appealed 
from  was  at  the  time  of  the  decree,  and  still  ia  a  married  woman,  as  to 
ber,  the  statutory  bar  to  an  appeal  after  three  years  from  the  date  of  th^ 
decree  does  not  operate,  but  the  right  of  appeal  continues  for  three  years 
after  such  disability  shall  be  removed. 

One  of  several  persons  against  whom  a  joint  decree  is  rendered  may  ap- 
peal and  carry  up  the  whole  case  for  review,  although  the  right  of  appeal 
may  have  been  lost  by  the  other  parties. 

The  fact  that  the  decree  sought  to  be  appealed  from  has  been  executed  does 
not  deprive  the  party  of  his  right  of  appeal.  The  execution  of  the  de- 
cree, either  before  or  after  the  appeal,  in  no  wise  interferes  with  the 
right  of  appeal  or  with  the  proceedings  upon  it. 

A  bill  of  revivor,  properly  so  called,  lies  where  a  death  intervenes,  and  it 
is  neceesary  to  bring  the  proper  representatives  of  the  deceased  party  in 
the  realty  or  in  the  personalty  before  the  court.  In  such  case  there  is 
no  other  fact  to  be  ascertained  than  whether  the  new  party  brought  be- 
fore the  court  as  executor,  or  heir-at-law,  has  the  character  imputed  to 
him.    If  he  A<u,  the  revivor  is  of  course. 

Bat  if  the  death  of  the  party  is  attended  with  such  a  transmission  of  his 
interest  that  the  title  to  it,  as  well  as  the  person  entitled,  may  be  litiga- 
ted in  this  court,  as  in  case  of  a  devise  of  real  estate,  the  suit  cannot  be 
continued  by  a  bill  of  revivor.  An  original  bill,  in  the  nature  of  a  bill 
of  revivor,  upon  which  the  title  may  be  litigated  must  be  filed. 

Wherever  there  has  been  a  devise  of  real  estate,  and  the  design  is  to  revive 
the  suit,  either  in  favor  of  or  against  the  devisee,  the  heir  and  devisee 
must  both  be  made  parties. 

The  executors  of  the  original  complainant  are  not  necessary  parties  to  a 
bill  of  revivor,  although  by  her  will  she  directed  them  to  prosecute  the 
suit,  if  as  executors,  they  have  no  interest  in  the  subject  matter  or  in  the 
event  of  the  suit. 

Parties  to  the  original  decree,  who  can  neither  execute  the  decree  nor  be 
the  objects  of  its  operation,  are  not  necessary  or  proper  parties  to  the  bill 
of  revivor. 


The  original  bill  in  this  cause  was  filed  by  Nelly  Peer 
against  Thomas  J.  Peer  and  others,  heirs-at-law  of  Tunis 
Peer,  deceased,  charging  that  Tunis  Peer,  who  had  died 
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seized  of  a  tract  of  land  in  the  county  of  MorriB,  was  a  trus- 
tee for  the  complainant  of  said  land,  and  that  on  his  death 
intestate,  the  land  had  descended  to  the  defendants  charged 
with  the  trust,  and  praying  a  decree  of  the  court  establish- 
ing the  trust,  and  directing  Ihe  defendants  to  convey  the 
land  to  the  complainant.  The  cause  was  heard  before  the 
late  Chancellor,  on  the  pleadings  and  proofis,  and  on  the  24th 
of  October,  1857,  a  final  decree  was  made  in  the  cause,  de- 
-claring  that  the  said  Tunis  Peer  had  been  seised  of  the  land 
in  question  as  a  trustee  for  the  complainant,  and  directing 
that  the  defendants,  the  heirs-at-law  of  said  Tunis  Peer,  de- 
ceased, do,  within  sixty  days  from  the  date  of  said  decree, 
convey  the  said  land  and  premises  to  the  complainants  This 
case  is  reported  in  3  Stock,  432. 

On  the  6th  of  July,  1860,  Thomas  J.  Peer  and  others,  the 
defendants  in  the  original  suit,  filed  a  bill  of  revivor  in  this 
court,  setting  forth  the  proceedings  and  decree  in  the  original 
suit,  and  alleging  that  since  said  decree,  and  before  any  ap- 
peal had  been  taken  therefrom,  Nelly  Peer,  the  original 
complainant,  had  died,  leaving  the  present  complainants  her 
heirs-at-law;  and  that  she  left  a  last  will,  duly  executed, 
whereby  she  had  devised  the  land  which  was  the  subject  of 
controversy  in  the  former  suit  to  one  Joseph  Cookerow,  and 
praying  that  the  suit  might  be  revived  against  Cookerow,  in 
order  that  they  might  have  the  same  relief  against  him,  by 
way  of  appeal,  as  they  would  have  had  against  the  original 
complainant,  had  she  been  living. 

To  this  bill  a  general  demurrer  was  filed,  which  was  over- 
ruled after  hearing.  The  ground  of  the  demurrer,  and  the 
reasons  for  overruling  it,  appear  in  the  report  of  the  case  in 
2  Beasley  136. 

Joseph  Cookerow  then  filed  an  answer  to  the  present  bill, 
setting  up  various  reasons  why  the  complainants  were  not 
entitled  to  have  the  suit  revived,  which  reasons  are  noticed 
in  the  Chancellor's  opinion. 

For  complainants,  Theodore  Little. 
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For  defendant,  A.  MUla  and  Wiliiamson. 

The  Chancellor.  When  this  cause  was  formerly  before 
the  court  upon  demurrer  to  the  bill,  it  was  held  that  the  de- 
fendants in  the  original  suit  were  entitled  to  revive  the  suit 
for  the  purpose  of  appeal,  and  that  the  bill,  upon  its  face^ 
was  not  demurrable.  (2  Beaaley  136.)  Since  then  the  de- 
fendants have  answered,  setting  up  new  facts,  which  have 
occurred  since  the  filing  of  the  bill  in  the  original  suit,  as 
reasons  why  the  suit  should  not  be  revived. 

The  most  important,  and  the  only  fundamental  objection 
urged  against  a  decree  of  revivor  is,  that  the  complainants 
have  no  right  of  appeal.  If  the  right  of  appeal  is  lost,  the 
complainants  can  have  no  right  to  a  decree  of  revivor.  The 
court  will  not  do  a  mere  nugatory  act.  It  seems  that  the 
complainants  in  the  original  suit  can  have  no  right  to  revive, 
for  as  to  them  the  object  of  the  suit  is  obtained.  Horaherg 
V.  Baker,  1  FeterB  235. 

The  decree  sought  to  be  revived  bears  date  on  the  twenty- 
fourth  of  October,  1857.  Nelly  Peer,  the  complainant  in 
the  original  bill,  whose  death  rendered  the  bill  of  revivor 
necessary,  died  on  the  first  of  November,  1859.  The  bill  of 
revivor  was  filed  on  the  fifth  of  July,  1860,  within  three 
years  from  the  date  of  the  decree  and  within  the  time  limited 
for  appeal.  It  appears  that  one  of  the  appellants  at  the  time 
of  the  decree  was  and  still  is  a  married  woman.  As  to  her, 
the  statutory  bar  does  not  operate,  but  the  right  of  appeal 
continues  for  three  years  after  such  disability  shall  be  re- 
moved. Nix.  Dig.  106,  §  80.  The  statute  does  not  deprive 
her  of  the  right  of  appeal  pending  her  coverture,  but  extends 
the  right  after  the  disability  of  coverture  is  removed.  This 
is  the  settled  rule  in  the  construction  of  the  statute  of  limita- 
tions. Angdl  en  Lim.y  ch.  19,  §  4 ;  Chandler  v.  Vilett,  2 
Saund.  121,  a,  note. 

As  to  one  of  the  complainants,  therefore,  the  right  of  ap- 
peal, and  consequently  the  right  of  revivor,  is  clear.  But 
tlie  effect  of  the  revivor  is  simply  to  substantiate  the  original 
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suit.  How  can  it  be  i^vived  as  to  one,  and  not  as  to  all  ? 
And  if  the  right  of  appeal  of  any  one  or  more  of  the  com- 
plainants be  lost  the  case  is  not  altered.  One  of  several 
persons  against  whom  a  joint  decree  is  rendered  may  appeal, 
and  carry  up  the  whole  case  for  review.  Johnson  v.  «7oAn- 
9on^  1  Dana  364 ;  Emendc  v.  Armstrong,  1  Sam.  613, 

If,  therefore,  the  time  limited  for  appeal  by  the  statute 
continues  to  run,  notwithstanding  the  death  of  the  complain- 
ant in  the  original  suit,  and  notwithstanding  the  filing  of  the 
bill  of  revivor  (upon  which  it  is  unnecessary  to  express  any 
opinion),  the  right  of  appeal  in  this  case  is  not  lost,  and  the 
right  of  revivor  consequently  remains. 

But  it  is  further  objected  that  there  can  be  no  right  of 
appeal  because  the  decree  is  executed  by  the  statute.  The 
statute  declares  that  when  a  decree  shall  be  made  for  the 
conveyance  of  lands,  such  decree  shall  of  itself  pass  the  title, 
estate,  and  interest  of  the  party  directed  to  be  conveyed  as 
therein  directed,  notwithstanding  any  disability  of  such  party. 
Mc.  Dig.  107,  §  6. 

The  decree  directs  the  heirs-at-law  of  Tunis  Peer,  de- 
ceased, the  complainants  in  this  suit,  who  were  also  defend- 
ants in  the  original ^suit,  within  sixty  days  from  the  date  of 
the  decree,  to  execute  and  deliver  to  Nelly  Peer,  the  com- 
plainant in  the  original  suit,  a  good  and  sufficient  deed  of 
conveyance  for  the  premises  in  dispute,  free  from  all  encum- 
brances created  by  their  ancestor,  Tunis  Peer,  or  by  them- 
selves since  his  death,  and  declares  that  in  default  of  such 
conveyance  the  decree  shall  of  itself  pass  the  title  of  said 
lands  to  the  complainant  according  to  the  statute  in  such 
case  made  and  provided. 

The  objection,  if  rightly  understood,  is  that  as  no  appeal 
was  taken  within  the  sixty  days  limited  for  the  execution  of 
the  conveyance,  the  statute  has  executed  the  decree,  and 
vested  the  title  absolutely  in  the  party  to  whom  the  convey- 
ance was  ordered  to  be  made ;  that  the  title  so  vested  cannot 
be  disturbed,  and  that  consequently  no  appeal  will  lie. 
.    The  statute  does,  in  terms,  vest  the  title  in  the  party  to 
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whom  the  decree  is  directed  to  be  made,  and  thus  execute 
the  decree,  whether  an  appeal  be  or  be  not  taken  within  the 
time  limited  for  the  conveyance.  But  the  statute  does  not, 
in  terms  at  least,  take  away  or  limit  the  right  of  appeal. 
That  was  not  the  design  of  the  statute.  Nor  does  the  fact 
that  a  decree  is  executed  deprive  the  party  of  his  right  to 
appeal.  It  is  in  fact  every  day's  practice  to  appeal  from  de- 
crees after  they  have  been  executed.  Nor  does  an  appeal  as 
a  matter  of  course  arrest  proceedings  upon  a  decree.  Unless 
restrained  by  an  order  of  the  court,  the  complainant  may 
proceed,  notwithstanding  an  appeal,  to  final  execution.  The 
execution  of  the  decree,  either  before  or  after  the  appeal,  in 
no  wise  interferes  with  the  right  of  appeal,  or  with  the  pro- 
ceedings upon  it.  What  may  be  its  effect  upon  the  remedy 
to  which  the  appellant  may  be  entitled  upon  a  reversal  of  the 
decree  is  another  matter,  which  is  not  now  in  question. 

n.  It  is  objected  that  the  proper  parties  are  not  before  the 
court.  A  bill  of  revivor,  properly  so  called,  lies  where  a 
death  intervenes,  and  it  is  necessary  to  bring  the  proper  re- 
presentatives of  the  deceased  party  in  the  realty  or  in  the 
personalty  before  the  court.  In  such  case  there  is  no  other 
fact  to  be  ascertained  than  whether  the  new  party,  brought 
before  the  court  as  executor  or  heir-at-law,  has  the  character 
imputed  to  him.  If  he  has,  the  revivor  is  of  course.  Story's 
Eq,  PI,  §  377. 

But  if  the  death  of  the  party  is  attended  with  such  a 
transmission  of  his  interest  that  the  tide  to  it,  as  well  as  the 
person  entitled,  may  be  litigated  in  the  Court  of  Chancery, 
as  in  the  case  of  a  devise  of  real  estate,  the  suit  cannot  be 
continued  by  a  bill  of  revivor.  An  original  bill,  in  the  na- 
ture of  a  bill  of  revivor,  upon  which  the  title  may  be  liti- 
gated must  be  filed.    Story's  Eq.  PL,  §  377,  378. 

And  hence  a  devisee  or  alienee  caiinot  bring  a  biU  of  re- 
vivor  for  want  of  privity ;  and  the  reason  is,  that  the  heir  or 
executor  may  have  a  right  to  contest  such  disposition,  jEind 
therefore  he  must  bring  his  original  bill,  and  make  the  heir 
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or  executor  a  party.    Backhouse  v.  MiddUton,  1  Cos.  in 
Chan.  174;  1  Equify  Cos.  Ab.  2. 

Wherever  there  has  been  a  devise  of  real  estate,  and  the 
design  is  to  revive  the  suit,  either  in  favor  of  or  against  the 
devisee,  the  devisee  and  heir  must  both  be  made  parties 
complainants  or  defendants.  Where  the  defendant  dies,  and 
the  complainant  desires  to  revive  the  suit  against  the  devisee, 
the  heir  and  devisee  are  both  made  defendants.  1  Hoffman  s 
Chan.  Pr.  379, 380 ;  3.  Hof.  Ch.  iV.,  Frecedmt  No.  129, 130. 

The  case  before  the  court  is  somewhat  anomalous.  The 
complainants  are  themselves  the  heirs  of  Nelly  Peer,  the 
complainant  in  the  original  bill.  The  defendant  in  the  bill 
of  revivor  and  supplement  is  her  devisee.  So  it  is  charged 
in  the  bill  of  revivor,  and  not  denied  by  the  answer.  The 
answer  also  alleges  that  Cookerow  has  title  as  the  grantee 
of  NeUy  Peer,  but  that  does  not  aflfect  the  question  under 
consideration.  The  complainants  then,  being  the  heirs-at- 
law  of  Nelly  Peer,  seek  to  revive  a  decree  in  favor  of  their 
ancestor,  in  the  name  of  her  devisee,  against  themselves. 
They  claim  that  they  are  the  heirs,  and  they  admit  that 
Cookerow,  in  whose  favor  they  ask  the  decree  to  be  revived, 
is  the  devisee.  This  Cookerow  does  not  deny*  But  it  is 
alleged,  in  hia  answer,  that  the  land  was  devised  to  him  by 
Nelly  Peer,  upon  the  consideration  that  he  should  live  with 
her  during  her  life,  and  take  care  of  and  support  her  with- 
out charge.  But  the  answer  does  not  allege  that  the  con- 
dition was  not  performed,  nor  does  it  deny  that  he  claims 
title  in  his  individual  right.  The  averment  is  therefore  im- 
materiaL 

It  is  claimed  that  the  executors  of  Nelly  Peer  are  neces- 
sary parties.  The  fact  that  by  her  will  she  directed  her 
executors  to  prosecute  this  suit  does  not  make  them  neces- 
sary parties  as  executors ;  they  have  no  interest  in  the  sub- 
ject matter  or  in  the  event  of  the  suit. 

Daniel  and  Abraham  Peer,  who  were  parties  to  the  origi- 
nal suit,  are  not  necessary  or  proper  parties  to  the  bill  of 
revivor.     As  to  them,  no  decree  of  revivor  is  necessary. 
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They  can  neither  execute  the  decree  nor  be  the  object  of  its 
operation.  No  other  persons  are  proper  parties  to  a  bill  of 
revivor.  Cdoper*8  Eq,  PL  71 ;  Mitforda  JEq.  Fl.^  by  Jeremy, 
79;  Stary*ai;q.Fl,^376. 

I  think  all  the  necessary  parties  are  before  the  court. 

The  oomplainant  is  entitled  to  a  decree. 


David  D.  Pairchild  and  Joseph  E.  Allen  vs,  Isaac  L. 
Hunt,  George  L.  Chapman,  and  others. 

A  deed,  which,  though  not  in  form  an  assignment  for  the  henefit  of  credi- 
tors, is  made  when  the  party  making  it  was  insolvent,  which  is  a  trans- 
fer of  all  the  grantor's  residuary  interest  under  a  former  assignment 
made  in  New  York,  and  all  his  estate,  real  and  personal,  in  New  Jersey 
and  elsewhere,  and  creates  a  trust  for  creditors,  contains  all  the  elements 
of  an  assignment. 

Such  an  instrument  held  to  he  void. 

1.  Because  its  operation  is  to  give  preference  to  one  class  of  creditors  over 
another,  in  direct  violation  of  the  terms  of  the  statute. 

2.  Because  it  reserves  to  the  assignor  a  control  of  the  property,  and  pro- 
vides for  the  assignor  a  benefit  other  than  such  as  will  arise  from  the 
payment  of  his  debts. 

3.  Because  it  contains  provisions  not  in  conformity  with  the  statute,  and 
hinders  and  delays  creditors  by  placing  the  property  beyond  the  reach 
of  legal  process. 

When  both  parties  to  a  cause  are  partially  successful,  it  is  in  accordance 
with  the  usual  practice  in  equity  not  to  allow  costs. 


The  bill  in  this  case  is  filed  by  judgment  and  execution 
creditors  of  Isaac  L.  Hunt,  to  obtain  a  decree  of  the  court 
setting  aside  and  declaring  void  two  deeds  from  Isaac  L. 
Hunt  to  George  L.  Chapman,  on  the  ground  that  said  deeds 
were  virtually  assignments  for  the  benefit  of  creditors,  and 
were  void  because  in  contravention  of  the  statute  of  this 
state  regulating  such  assignments. 

The  case  came  before  the  Chancellor  on  a  demurrer  to  the 
bill  under  circumstances  which  are  sufficiently  stated  in  the 
opinion  of  the  Chancellor. 
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Mr.  Keashy,  for  complainantSy  died  Webb  v.  Daggett^  2 
Barb.  jB.  9;  mUm  v.  BriUm,  4  HahU  138;  Knight  v. 
Pacicr,  1  Beadey  214;  Faml*m  v.  Cht??ip,  1  Grem  326; 
Oi£^e?i  V.  -4n;M,  2  Dutcher  22 ;  Enverick  v.  Harlan,  1  JSecu- 
foy  229 ;  GarreUon  v.  Brown,  2  Dutcher  425 ;  Goodrich  v. 
Dawns,  6  iK«  438 ;  Boardman  v.  EaJMay,  10  Pa^e  223 ; 
Barney  v.  Griffin,  2  Qww^.  365 ;  Bamum  v.  Hempstead,  7 
Paiye  568 ;  AverUl  v.  Loucks,  6  J5ar6. 470 ;  fttrti*  v.  Leavitt, 
15  iVw  For*  114,  124;  CbKowii  v.  azWt£;6«,  16  /Wd  484; 
Dunham  v.  TFoterTTian,  17  /6ui.  16 ;  jR^^«  v.  Murray,  2 
/oArw.  CA.  jB.  565;  ^y«fop  v.  CfarA,  14  j;  jB.  458;  ^i^ron^ 
V.  Skinner,  4  JBarft.  546 ;  OKver  i€c'«  jBanX;  v.  Talcott,  19 
JV.  r.  148;  Grot?«r  v.  T7a^;eman,  11  Wend.  187;  ^wi«  v. 
/SlaT/ie,  4  Faige  23 ;  Jlt«ten  v.  Bell,  20  /.  -B.  442 ;  Atkinson 
V.  Jordan,  5  OAio  304 ;  1  Lead.  Gas.  in  Eq.  74, 

Mr.  Dodd,  for  defendant,  G.  L.  Chapman,  cited  Stokes  v. 
Middletm,  4  i?wfe^  32. 

The  Chancellor.  The  bill  in  this  cause  is  filed  by  judg- 
ment and  execution  creditors  of  Isaac  L.  Hunt,  who  have 
levies  upon  personal  and  real  estate  charged  to  belong  to  the 
defendant  in  execution.  The  design  of  the  bill  is  to  have 
certain  liens,  claimed  to  exist  upon  the  property  levied  upon, 
set  aside,  and  the  complainants'  executions  satisfied  out  of 
the  property.  These  liens  consist  of  three  mortgages,  exe- 
cuted by  Isaac  L.  Hunt  to  Samuel  I.  Hunt,  and  of  two  in- 
struments or  deeds  of  transfer  from  Isaac  L.  Hunt  to  George 
L.  Chapman,  one  bearing  date  on  the  tenth  of  March,  1860, 
and  the  other  bearing  date  on  the  twenty-fifth  of  October, 
1860.  These  deeds,  or  instruments  of  transfer  from  Hunt 
to  Chapman,  are  alleged  in  the  bill  of  complaint  to  be  in- 
valid, null,  and  void;  and  if  valid,  it  is  insisted  that  the 
same  must  be  foreclosed  by  suit  before  Chapman  can  proceed 
to  make  sale  of  the  property  therein  described,  it  being 
alleged  in  the  bill  that  Hunt,  the  grantor,  remains  in  posses- 
sion of  said  property. 
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By  the  state  of  the  case  and  agreement  signed  by  coun- 
sel, it  is  stipulated  that  the  object  of  the  demurrer  filed  to 
the  bill  shall  be  to  test  the  validity  and  effect  of  the  said  in- 
struments or  deeds  of  transfer,  and  to  obtain  the  construction 
thereof. 

In  considering  the  validity  and  effect  of  these  instruments, 
it  is  important  to  ascertain  with  precision  the  motive  for 
their  execution,  the  purpose  designed  to  be  accomplished  by 
them,  and  the  mode  in  which  that  purpose  is  sought  to  be 
effected,  so  far  as  this  information  can  be  derived  from  the 
instruments  themselves. 

The  deed  or  agreement  of  the  tenth  of  March,  1860,  re- 
cites, that  Hunt,  being  engaged  in  the  hardware  business  in 
the  city  of  New  York,  on  the  fourteenth  of  November,  1859, 
made  an  assignment  of  all  his  property  in  the  state  of  New 
York  for  the  benefit  of  creditors  (a  copy  of  which  is  annexed 
to  the  agreement). 

2.  That  he  has  made  a  compromise  with  nearly  all  his 
creditors  provided  for  in  the  assignment,  except  those  named 
in  schedules  A  and  B,  annexed  thereto,  and  has  agreed  to 
give  said  creditors  his  own  notes,  at  twelve,  eighteen,  and 
twenty-four  months,  from  May  fifteenth,  1860,  at  thirty 
cents  on  the  dollar,  on  their  releasing  him  from  said  debts 
and  his  assigned  property  from  all  claim  thereon. 

3.  That  it  was  deemed,  for  the  interest  of  Hunt  and  his 
estate,  that  said  assignment  should  be  raised,  and  the  busi- 
ness carried  on  by  him  re-established,  at  as  early  a  day  as 
possible. 

4.  That  it  has  been  agreed  between  the  parties  that  Chap- 
man shall  assist  Hunt  in  raising  said  assignment,  and  to  that 
end^  that  he  shall  purchase  or  settle  all  the  claims  mentioned 
in  schedules  A  and  B,  so  that  he  will  represent  the  same ; 
and  that  thereupon  the  assignee  shall  assign  to  Chapman  all 
the  property  covered  by  the  assignment,  and  transfer  the 
securities  upon  the  property  in  New  Jersey  to  indemnify  him 
in  the  premises,  and  for  other  purposes  in  the  agreement 
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provided.    It  appears  that  Hunt,  being  insolvent,  had  made 
a  general  aasignment  for  the  benefit  of  his  creditors. 

The  motive  for  the  arrangement  was  the  interest  of  Hunt, 
the  assignor.  The  purpaae  to  be  accomplished  was  that  the 
assignment  should,  in  the  language  of  the  agreement,  be 
raised,  and  Hunt  be  enabled  to  re-establish  himself  in  busi- 
ness. The  modb  in  which  this  object  was  to  be  accomplished 
was  not  by  a  sale  of  the  trust  property,  and  applying  the 
proceeds  to  the  payment  of  the  debts,  but  by  Chapman's 
purchasing  or  settling  the  claims  of  all  the  preferred  credi- 
tors under  the  assignment  mentioned  in  schedules  A  and  B, 
so  that  he  shall  represent  the  same,  and  by  the  assignee 
transferring  to  Chapinan  all  the  property  covered  by  the 
deed  of  assignment,  and  conveying  to  him  all  the  securities 
upon  the  property  in  New  Jersey  held  by  him  as  collateral, 
to  indemnify  Chapman  in  the  premises  and  for  other  purposes 
in  the  agreement  provided. 

The  parties  stipulate  that  Chapman  shall  purchase  up  or 
settle  all  the  outstanding  preferred  claims  against  Hunt 
under  the  assignment,  and  hold  them  against  the  assigned 
property  at  the  sum  only  for  which  he  shall  purchase  them, 
with  interest ;  that  Hunt  shall  thereupon  require  his  assignee 
to  transfer  to  Chapman  all  the  assets  remaining  in  his  hands 
under  the  assignment,  and  also  all  the  mortgages  he  holds 
upon  the  real  and  personal  property  of  the  assignor  in  New 
Jersey,  as  collateral  security  for  what  was  coming  to  him 
under  the  assignment  embraced  in  schedule  A.  Hunt  there- 
upon conveyed  to  Chapman  all  his  residuary  interest  under 
the  assignment,  all  his  real  and  personal  property,  of  every 
name  and  nature,  not  covered  by  the  assignment  in  New 
Jersey  or  elsewhere,  as  his  security  and  indemnity  for  all 
moneys  paid,  or  agreed  to  be  paid,  and  liabilities  incurred 
under  the  agreement,  and  for  all  moneys  due  him  from  the 
assignor,  and /or  other  purposes  therein  after  mentioned. 

It  is  further  agreed  that,  after  the  assignee  shall  have 
made  a  transfer  of  the  assigned  property  and  effects  to  Chap- 
man as  abovesaid,  Chapman  shall  collect  the  debts,  sell  the 
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.property  and  effects,  convert  it  into  money,  reimburse  him- 
self for  all  advances,  pay  all  notes  given  in  satisfaction  of  the 
preferred  debts,  pay  all  the  preferred  claims,  including 
$31,865.88,  acknowledged  to  be  due  to  Chapman,  and  out  of 
the  balance  pay  book  accounts  standing  against  the  factory 
of  the  assignor  at  Newark,  not  exceeding  $3000,  notes  given 
by  Hunt,  or  liabilities  incurred  by  him  in  compromising  his 
own  debta  not  preferred,  and  also  such  of  his  debts  as  he 
may  be  unable  to  compromise,  and  the  surplus  to  be  divided 
equally  between  the  parties.  If  Chapman's  share  of  the  sur- 
plus should  exceed  one  hundred  dollars,  the  farm  at  Eahway 
is  to  remain  the  exclusive  property  of  Hunt,  but  if  his  share 
fall  short  of  one  hundred  dollars,  the  farm,  subject  to  a  mort* 
gage  of  $7200,  like  the  remaining  surplus,  is  to  remain  the 
joint  property  of  both  parties. 

The  agreement  contains  some  further  provisions,  which  do 
not  materially  affect  or  vary  its  leading  features. 

To  appreciate  fully  the  effect  and  operation  of  this  agree- 
ment, it  is  necessary  to  bear  in  mind  that  the  debt  due  to 
Samuel  I.  Hunt,  the  assignee,  for  which  he  held  mortgages 
on  the  property  of  the  assignor  in  New  Jersey,  was  included 
in  schedule  A,  and  was  therefore  fully  protected  by  the 
assignment  in  New  York. 

It  is  conceded  that  if  the  terms  of  this  instrument  had 
been  inserted  in  an  assignment  for  the  benefit  of  creditors 
they  would  have  rendered  the  assignment  illegal  and  void. 

1.  Because  its  operation  is  to  give  preference  to  one  class 
of  creditors  over  another,  in  direct  violation  of  the  terms  of 
the  statute.  Nix.  Dig.  27,  §  1 ;  Vamum  v.  Camp,  1  Green 
326 ;  Garretson  v.  Srown,  2  Dutcher  425. 

2.  Because  it  reserves  to  the  assignee  a  control  of  the  pro- 
perty, and  provides  for  the  assignor  a  benefit  other  than  such 
as  will  arise  from  the  payment  of  his  debts.  Owen  v.  Ar- 
vis,  2  Dutcher  22 ;  Goodrich  v.  Downs,  6  HiU  438 ;  Board- 
TTuin  V.  HaRiday,  10  Paige  223. 

3.  Because  it  contains  provisions  not  in  conformity  with 
the  statute,  and  hinders  and  delays  creditors  by  placing  the 
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property  beyond  the  reach  of  legal  proceBS.  Kniffht  v. 
Faeker,  1  Becaley  214 ;  JEhieridc  v.  Harlan,  Ibid.  229;  Cbl- 
lomb  V.  OddweU,  16  New  York  B.  484. 

The  instrument  in  question  was  made  when  the  party  was 
insolvent.  It  is  a  transfer  of  all  his  residuary  interest  un- 
der the  assignment  made  in  New  Tork,  and  of  all  his  estate, 
real  and  personal,  in  New  Jersey  or  elsewhere,  with  a  speci- 
fied exception,  which  does  not  essentially  affect  its  character. 
It  creates  a  trust  for  creditors.  It  contains  all  the  elements 
of  an  assignment.  TiUou  v.  Sritton,  4  Sakt  138 ;  Owen 
V.  Arvis,  2  Dtdcher  34;  Knight  v.  Packer,  1  Beadey  214, 

The  professed  design  of  the  instrument  is  to  raise  the  as- 
signment made  in  New  York,  and  relieve  the  defendant's 
property  from  its  controL  But  its  aim  and  operation  is  to 
place  that  assignment  under  the  control  of  the  assignor,  to 
keep  it  on  foot  after  his  creditors  are  satisfied  as  a  cover  to 
his  property,  and  to  make  the  whole  of  the  assignor's  pro- 
perty in  New  Jersey  subservient  to  the  purposes  of  that  as- 
signment. The  New  York  assignment,  though  valid  by  the 
laws  of  that  state,  would  have  been  inoperative  to  transfer 
the  property  of  the  assignor  in  New  Jersey,  though  expressly 
included  within  its  terms.     Vamum  v.  Camp,  1  Green  326. 

That  cannot  be  accomplished  by  indirect  means  which  it 
would  not  be  lawful  to  eflfect  directly. 

The  instrument  is  virtually  an  assignment  or  transfer  of 
the  grantor's  property  ostensibly  for  the  payment  of  his 
debts,  giving  illegal  preference  to  classes  of  creditors. 

2.  It  keeps  on  foot  the  encumbrances  on  the  property  in 
New  Jersey  after  the  claims  for  which  they  were  given  as 
collateral  security  had  been  fully  extinguished  and  satisfied 
by  the  assignment  in  New  York. 

3.  It  provides  for  the  payment  of  debts  due  from  the  as- 
signor, on  account  of  the  factory  at  Newark,  in  preference 
to  other  creditors. 

4.  It  provides  for  the  repayment  to  the  assignor  himsdf 
of  moneys  paid  by  him  upon  a  compromise  with  his  creditors, 
who  were  not  included  in  the  class  of  preferred  creditors; 
thus  satisfying  his  creditors  by  the  payment  of  a  small  per- 
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centage  of  his  debts,  and  then  securing  the  amount  so  paid 
out  of  his  property  in  preference  tx)  his  other  creditors. 

5.  It  reserves  the  surplus  of  the  property,  after  compro- 
mising with  the  creditors,  for  the  joint  benefit  of  the  assignor 
and  assignee. 

6.  It  operates  directly,  as  it  obviously  was  designed  to  do, 
to  hinder,  delay,  and  defraud  the  creditors  of  the  assignor. 

Thequestionas  to  the  validity  of  the  second  deed  of  transfer, 
bearing  date  on  the  twenty-fifth  of  October,  1860,  was  recently 
raised  before  me  upon  a  demurrer  to  a  bill  of  foreclosure  filed 
by  Chapman  v.  JBunif  Ante,  149*    Various  objections  were 
then  urged  to  the  validity  of  the  instrument ;  among  others, 
that  it  was  void  by  the  policy  of  the  law  regulating  assign- 
ments for  the  benefit  of  creditors.     In  the  bill,  it  was  de- 
scribed as  a  mortgage  given  to  secure  a  specified  debt^  and 
also  as  a  security  for  advances  thereafter  to  be  made.    The 
objection  was  raised  by  the  mortgagor  himself.     It  was  then 
held  that  the  instrument  was  not  void  as  against  the  policy 
of  the  assignment  act,  not  purporting  upon  its  face  to  be  an 
assignment  for  the  benefit  of  creditors,  but  a  security  for  the 
payment  of  specified  debts.    No  opinion  was  expressed  as  to 
its  validity  in  other  respects,  nor  as  to  its  effect  upon  the 
rights  of  other  creditors  of  the  mortgagor.    The  question  is 
now  presented  by  a  creditor  of  the  mortgagor,  and  in  a  dif- 
ferent aspect.     In  the  aspect  in  which  the  question  is  now 
presented,  viewing  the  instrument  in  connection  with  the 
preceding  agreement  of  the  tenth  of  March,  1860,  I  enter- 
tain very  strong  doubts  as  to  its  validity.     If  it  shall  appear 
that  the  transfer  in  question  was  made  while  Hunt  was  in- 
solvent ;  that  it  was  an  assignment  of  all  his  property  not 
included  in  or  covered  by  the  former  transfer,  and  that  it 
was  in  fact  made  to  subserve  the  same  purpose  with  that  in- 
strument, it  will  be  very  difficult  to  maintain  its  validity  in 
view  of  the  provisions  of  the  assignment  act.     But  that  is  a 
question  proper  to  be  considered  and  disposed  of  upon  the 
final  hearing  rather  than  upon  demurrer ;  the  more  espe- 
cially as,  by  the  state  of  the  case  and  agreement  of  counsel, 
Vol.  I.  2i 
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it  was  stipulated  that  the  deeds  shall  upon  the  demurrer  be 
taken  to  be  made  for  the  objects  and  with  the  intent,  and 
upon  the  consideration  mentioned  in  them,  and  that  the  same 
are  not  to  be  impeached  or  supported  by  matters  or  aUega- 
tions  ab  extra,  with  a  view  to  settling  at  this  stage  of  the 
cause  the  true  character  and  effect  of  said  deeds.  In  this 
view  of  the  instrument,  I  am  still  of  opinion  that  it  caimot 
be  held  void  as  against  the  policy  or  provisions  of  the  assign- 
ment act.  It  does  not  purport  to  be,  nor  standing  alone  can 
I  decide,  that  in  effect  it  is  an  assignment  for  the  benefit  of 
creditors  within  the  meaning  of  the  statute. 

The  question  whether  Chapman,  the  grantee  under  the 
deeds,  may  lawfully  sell  the  chattels  assigned  without  a  fore- 
closure, is  not  a  question  proper  to  be  disposed  of  upon  de- 
murrer. It  was  not  discussed  upon  the  argument,  and  I 
deem  it  improper,  in  this  stage  of  the  cause,  to  intimate  any 
opinion  in  regard  to  it. 

As  the  demurrer  extends  to  both  instruments,  one  of 
which  is  held  valid,  it  must  be  overruled.  The  statute  pre- 
scribes that  where  a  demurrer  is  overruled  the  defendant 
shall  pay  costs.  But  as  this  demurrer  is  filed  for  a  special 
object,  viz.  to  test  the  validity  of  the  agreements  set  out  in 
the  bill,  and  as  it  was  specially  agreed,  by  the  state  of  the 
case,  that  the  question  of  costs  should  be  determined  by  the 
Chancellor,  costs  will  not  be  allowed.  Looking  at  the  result, 
both  parties  being  partially  successful,  that  is  in  accordance 
with  the  usual  practice  in  equity. 


Stevens  vs.  Stevens. 


On  a  bill  filed  by  a  wife  against  her  busband  for  a  divorce  on  the  groand 
of  adultery,  held  that  if  the  wife,  having  knowledge  of  the  adultery,  or 
reason  to  believe  it,  continued  voluntarily  to  live  with  her  husband, 
except  for  imperative  reasons,  it  constitutes  a  condonation  of  the  offenc«i 
and  she  is  not  entitled  to  a  divorce. 
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When  it  appears  that  the  wife  has  continued  to  live  with  the  husband  after 
the  offence  charged  is  proved  to  have  been  committed,  there  shonld  be 
facts  or  circumstances  to  show  that  the  offence  has  not  been  condoned, 
or  a  clear,  express,  and  unequivocal  denial  by  the  complainant  of  know- 
ledge of  the  husband's  infidelity  during  the  continuance  of  their  cohabit- 
ation, and  a  report  of  the  master  adverse  to  the  condonation. 

The  Chancellok.  Bill  for  divorce  on  the  ground  of 
adultery.  The  adultery  is  charged,  in  the  complainant's 
bill,  to  have  been  committed  at  various  times,  from  the  year 
1850  to  1859.  The  adultery  proved  was  committed  on  the 
seventeenth  of  September,  1858.  The  bill  states  that  the 
parties  lived  together  as  man  and  wife  until  about  the  nine- 
teenth of  August,  1859,  nine  years  after  the  commission  of 
the  adultery,  as  charged  in  the  bill,  nearly  one  year  after 
the  adultery,  as  established  by  the  evidence. 

If  the  wife,  having  knowledge  of  the  adultery,  or  reason 
to  believe  it,  continued  voluntarily  to  live  with  her  husband, 
except  for  imperative  reasons,  it  constitutes  a  condonation  of 
the  offence,  and  she  is  not  entitled  to  a  divorce. 

The  complainant,  in  her  bill  says,  that  "  since  the  depart- 
ure of  her  husband  to  California,  she  has  been  credibly  in- 
formed that  he  has  committed  adultery."  In  her  evidence 
she  says,  "  I  have  filed  the  petition  in  this  cause  for  reasons  of 
information,  received  since  he  left,  of  his  improper  conduct 
daring  married  life." 

The  language,  both  of  the  bill  and  of  the  evidence,  is 
cautious  and  guarded.  It  all  may  be  true,  and  yet  the  com- 
plainant may,  for  years  before  she  ceased  to  cohabit  with 
her  husband,  have  had  certain  knowledge  of  his  infidelity. 
There  is  no  express  and  unequivocal  denial  of  her  previous 
knowledge  of  his  guilt.    That  is  left  to  inference. 

The  master's  report  is  silent  upon  the  subject.  This  may 
have  been  the  result  of  inadvertence.  Under  the  circum- 
stances a  divorce  cannot  be  decreed. 

Where  it  appears  that  the  wife  has  continued  to  live  with 
the  husband  after  the  offence  charged  is  proved  to  have  been 
committed,  there  should  be  facts  or  circumstances  to  show 
that  the  offence  has  not  been  condoned,  or  a  clear,  express, 
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and  unequivocal  denial  by  the  complainant  of  knowledge  of 
her  husband's  infidelity  during  the  continuance  of  their  co- 
habitation, and  a  report  by  the  master  adverse  to  the  condo- 
nation. Dodge  V.  Dodge,  7  Paige  689 ;  Dobha  y.  Dobbs,  3 
Edwards  469;  Kane  v.  Kane,  3  Ibid.  389. 

It  is  true  that  there  is  no  rule  of  this  court  similar  to 
that  of  the  Court  of  Chancery  of  New  York,  which  requires 
that  the  bill  shall  aver  that  the  complainant  has  not  cohab- 
ited with  the  defendant  since  the  discovery  of  the  adultery. 
But  where  it  appears  upon  the  &ce  of  the  bill  that  cohabit- 
ation between  the  parties  continued  long  after  the  adultery 
is  proved  to  have  been  committed,  there  should  be  an  expr^s 
denial,  on  the  part  of  the  complainant,  of  voluntary  cohabit- 
ation since  the  discovery  of  the  defendant's  infidelity,  or 
such  facts  and  circumstances  shoul4  be  shown  as  to  preclude 
a  condonation  of  the  offence. 

The  complainant  will  be  permitted,  under  the  circum- 
stances, to  make  further  proo&. 


James  L.  Vanorden  and  Wife  vs.  Jasper  Johnson,  Enoch 
BoLLES,  and  others. 

The  equity  which  entitles  a  lecond  mortgagee  to  the  benefit  of  a  relesM 
executed  by  a  prior  mortgagee,  arises  only  where  the  first  mortgagee 
gave  the  release  with  knowledge  of  the  existence  of  the  second  encum- 
brance. If  the  release  is  executed  without  notice  of  existing  equities  on 
the  part  of  the  subsequent  encumbrancer,  he  is  not  responsible  for  the 
consequences  of  his  act,  nor  is  the  lien  of  his  mortgage  in  any  wise  im- 
paired. 

The  recording  of  the  second  mortgage  will  not  operate  as  constructive  no- 
tiee  of  its  existence  to  the  prior  mortgagee. 

The  claim  of  a  second  mortgagee  to  the  benefit  of  a  release  by  the  prior 
mortgagee  is  a  mere  equity  resulting  from  the  fact  that  his  security  is 
impaired  by  the  giving  of  the  release.  It  will  not  be  allowed,  unlesi 
upon  principles  of  justice  and  equity  it  ought  thus  to  operate.  If  the 
security  of  Uie  second  mortgagee  is  not  impaired  by  the  execution  of  the 
release,  no  equity  will  accrue  in  his  favor. 
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Chandler^  for  oomplainant. 
S.  S.  Morris,  for  Bolles. 
TUtsworth,  for  Leonard. 

The  Ghancellob.  The  complainants'  mortgage  covers 
ihree  lots,  (numbers  147,  148,  and  149,)  at  the  comer  of 
Idttleton  avenue  and  Cabinet  street,  in  the  city  of  Newark. 
It  was  executed  on  the  twelfth  of  April,  1858,  by  Johnson 
and  wife  to  Anne  E.  Loomis,  now  the  wife  of  the  complainant. 
On  the  second  of  April,  1858,  Johnson  and  wife  executed  to 
Peter  Mead  a  mortgage  upon  lots  numbers  145,  146,  147, 
148,  and  149,  to  secure  the  payment  of  six  hundred  dollars. 
This  mortgage,  having  been  duly  registered,  was  assigned  by 
Mead  to  Bolles,  one  of  the  defendants,  on  the  eighth  of  April; 
1858.  On  the  sixteenth  of  July,  1858,  Bolles  released  to 
Johnson  lot  number  145  from  the  operation  of  his  mortgage. 

There  is  no  dispute  as  to  the  facts.  The  priority  of  Bolles' 
mortgage  is  admitted.  The  only  point  raised  by  counsel 
upon  the  argument  is,  that  Bolles,  the  first  mortgagee,  hav- 
ing released  one  of  the  lots  included  in  his  mortgage,  but 
not  covered  by  the  second  mortgage,  to  the  prejudice  of  the 
second  mortgagee,  the  release  operates  in  equity  as  a  dis- 
charge pro  tarUo  of  the  lots  included  in  the  second  mortgage. 
The  general  principle  is  well  settled,  but  the  complainant 
cannot  in  this  case  avail  himself  of  its  benefit 

1.  The  equity  which  entitles  the  second  mortgagee  to  the 
benefit  of  the  rdease  executed  by  the  first  mortgagee  arises 
only  where  the  first  mortgagee  gave  the  release  with  know- 
ledge of  the  existence  of  the  second  encumbrance.  If  the 
release  is  executed  without  notice  of  existing  equities  on  the 
part  of  the  subsequent  encumbrancer,  he  is  not  responsible 
for  the  consequences  of  his  act,  nor  is  the  lien  of  his  mort- 
gage in  any  wise  impaired.  Stevens  v.  Cooper,  1  J.  C.  R, 
425 ;  Guion  v.  Knapp,  6  Paige  43 ;  Patty  v.  Pease,  8  Paige 
277;  ReiUy  v.  Mayer,  1  Beasley  59. 

2 1* 
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And  the  recording  of  the  second  mortgage  will  not  operate 
as  constructive  notice  of  its  existence  to  the  prior  mortgagee. 
Chee8eboT(mgh  v.  MiUard^  1  /.  C.  J2.  414;  Stuyvesant  v. 
Sone,  1  Sandf.  419 ;  Slair  v.  Ward,  2  Stock.  126. 

There  is  no  intimation,  either  in  the  pleadings  or  in  the 
evidence,  that  BoUes,  at  the  date  of  the  release  to  Johnson, 
had'  any  knowledge  whatever,  actual  or  constructive,  of  the 
existence  of  the  complainants'  mortgage.  It  must  be  as- 
sumed that  the  r^ease  was  executed  by  Bolles  in  good  faith, 
without  knowledge  of  any  existing  equity  on  the  part  of  the 
complainant. 

2.  But  there  is  in  this  ease  another  and  equally  decisive 
reason  against  the  equity  claimed  by  the  complainant.  The 
mortgage  of  BoUea  was  originally  given  to  secure  six  hun- 
dred dollars.  Only  four  hundred  dollars  were  advanced 
upon  it.  An  endorsement  was  made  upon  the  bond  by  the 
mortgagee,  prior  to  its  assignment  to  Bolles,  that  four  hun- 
dred ddlars  only  had  been  advanced ;  that  two  hundred  dol- 
lars remained  to  be  paid,  and  that  the  mortgage  was  to  stand 
as  security  only  for  what  was  actually  paid  with  interest.  It 
further  appears,  by  the  evidence,  that  at  the  time  of  the  de- 
livery of  the  bond  and  mortgage  there  was  an  agreement 
between  the  nx>rtgagor  and  mortgagee  that  if  the  remaining 
two  hundred  dollars  was  not  advanced,  one  of  the  lots  mort- 
gaged should  be  released.  In  pursuance  of  this  agreement, 
the  release  was  subsequently  executed  by  Bolles,  without  any 
consideration  received  by  him  therefor.  It  is  manifest  not 
only  that  the  release  was  given  in  good  faith,  but  that  no 
equity  did  or  could  result  therefrom  in  favor  of  the  second 
mortgagee.  His  rights  were  in  no  wise  prejudiced.  The 
original  mortgagor  was  entitled  to  a  further  advance  of  two 
hundred  dollars  upon  the  first  mortgage.  Bolles  was  bound 
in  equity  either  to  advance  the  money  or  execute  the  release. 
If  the  money  had  been  advanced,  it  would  have  constituted 
a  valid  encumbrance  prior  to  the  complainant's  mortgage. 
He  had  notice,  by  the  registry,  that  there  was  an  existing 
encumbrance  upon  the  premises  covered  by  his  mortgage  of 
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six  hundred  dollars.  The  lot  released  was  of  less  value  than 
two  hundred  dollars.  The  second  mortgagee  was  therefore 
benefited  by  the  release  of  the  lot,  instead  of  the  additional 
advance  of  two  hundred  dollars.  The  claim  of  the  com- 
plainant to  the  benefit  of  the  release  is  a  mere  equity  result- 
ing from  the  faict  that  his  security  is  impaired  by  the  giving 
of  the  release.  It  is  no  technical  discharge  of  the  lands 
covered  by  the  complainant's  mortgage,  nor  will  it  operate  as 
a  release,  unless  upon  principles  of  justice  and  equity  it 
ought  thus  to  operate.  Thus,  where  the  land  released  is  sold 
at  a  fiEdr  price,  and  the  purchase  money  is  applied  in  part 
satisfaction  of  the  first  mortgage,  no  equity  will  accrue  in 
favor  of  the  second  mortgagee,  because  it  is  obvious  that  his 
interests  are  in  no  wise  prejudiced  by  the  release.  PoJtiy  v. 
Peewe,  8  Paigt  277. 

The  claim  of  the  second  mortgagee,  being  a  mere  equity, 
can  be  extended  no  further  than  is  required  by  the  clear  de- 
mands of  natural  justice  and  equity. 

The  entire  premises  covered  by  the  complainants'  mort- 
gage cannot,  under  the  pleadings  in  the  cause,  be  directed  to 
be  sold.  All  the  equity  to  which  the  complainant  is  entitled 
under  the  case  as  it  now  stands  is,  that  the  complainant, 
upon  the  payment  of  Bolles'  claim,  shall  be  substituted  in 
his  place,  with  all  his  rights  as  against  the  premises  covered 
by  the  first  mortgage.  This  assignment  Bolles,  in  his  answer, 
proffers  himself  ready  and  willing  to  make.  Upon  general 
principles  of  equity,  the  complainant  is  entitled  to  the  benefit 
of  such  subrogation. 

Leonard,  the  purchaser  of  the  lot  released,  and  in  whose 
favor  the  release  operates,  cannot  be  affected  by  any  equities 
subsisting  between  the  mortgagees.  Bx^y  v.  Mayer ^  1 5e(w- 
fey59. 

He  is  entitled  to  the  costs  of  his  defence. 


Digitized  by 


Google 


S80  CASES  m  CHANCERY. 


HillM  V.  PuTIBh. 


Nathan  Hilles  and  others  vs.  William  D.  Farrish  and 

others. 

A  supplement  to  the  act  concerning  corporations,  approved  Febmary  28th, 
1849,  requires  all  companies  incorporated  under  the  laws  of  this  state, 
whose  charters  do  not  designate  their  place  of  meeting,  to  hold  their 
business  meetings  and  the  meetings  of  their  directors  in  the  state  of  New 
Jersey.  , 

Independent  of  this  statutory  provision,  it  is  a  rule  of  law  that  a  private 
corporation  whose  charter  has  been  granted  by  one  state,  cannot  hold 
meetings  and  pass  votes  in  another  state.  It  exists  by  force  of  the  law 
that  created  it,  and  when  that  law  ceases  to  exist,  and  is  not  obligatory, 
the  corporation  can  have  no  existence. 

When  it  appears  that  resolutions  of  the  board  of  directors  of  a  corporation 
of  this  state  authorizing  the  transfer  of  stock  were  passed  at  a  meeting 
held  in  Philadelphia,  such  resolutions  are  void,  and  the  transfer  of  stock, 
in  pursuance  of  them,  to  the  directors  who  participated  in  the  illegal 
proceedings  can  vest  no  title  in  them. 

On  a  bill  filed  to  restrain  the  holders  of  certain  stock  in  a  corporation  from 
selling  or  transferring  the  same,  or  from  voting  thereon  at  the  then  next 
ensuing  election  for  directors,  which  was  to  be  held  within  three  days 
after  filing  the  bill,  it  was  hdd  that,  as  the  effect  of  restraining  the  de- 
fendants from  voting  upon  the  stock  might  have  been  to  change  the  resolt 
of  the  election,  and  the  consequent  control  of  the  affairs  of  the  company, 
without  giving  an  opportunity  to  those  holding  the  legal  title  to  a  ma- 
jority of  the  shares  of  being  heard  in  their  defence,  the  injunction  in 
that  respect  should  be  denied. 

The  granting  and  continuing  of  injunctions  rests  mainly  on  equitable 
grounds,  and  is  not  exercised  for  the  mere  purpose  of  protecting  legal 
rights,  irrespective  of  the  claim  of  the  party  to  equitable  relief. 

A  resolution  passed  by  the  board  of  directors  of  a  corporation,  the  design 
and  effect  of  which  was  to  transfer  the  property  of  the  company  to  the 
directors  without  value,  or  by  way  of  inducement  to  them  to  pay  their 
honest  debts  to  the  company,  is  illegal  and  void. 

The  fact  that  the  only  party  to  \»  injured  by  the  transfer  of  stock,  in  pur- 
suance of  such  a  resolution,  was  himself  acting  fraudulently  towards  the 
company,  will  not  justify  a  violation  of  their  duty  on  the  part  of  the 
directors. 

The  acceptance  by  a  stockholder  of  a  dividend  uppn  his  stock  can  b«  no 
ratification  of  the  illegal  conduct  of  the  directors/ 


S,  H,  Orey  and  P.  S.  Yoorhees  for  complainants,  cited 
Grey  v.  Fortiand  Bank,  3  Mass.  364 ;  Attorney  General  v. 
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Utiea  Ins.  Co.,  2  Johns.  C.  B.  389 ;  Verj^nck  v.  Mercantile 
Ins.  Co.,  1  Edwards'  Ch.  B.  87 ;  Eedmond  v.  Dickerson,  1 
Stock.  507 ;  AngM  ^  Ames  on  Corp.,  %  312-13 ;  Skrine  v. 
Sirn/mons,  11  Georgia  401 ;  Hargroves  v.  iVic,  14  Jfcwi.  316; 
Gale  V.  Gofo,  19  Barh.  249  ;  Peopfe  v.  Cook,  4  /SeWen  67; 
CfarA  V.  White,  12  Peter*  178;  G(yidd  v.  G^(mW,  3  /Story 
516;  Munn  v.  TTorrott,  16  Barb.  231;  Oea^  v.  /Sim«,  5 
Howard  192 ;  Cunningham  v.  Shields,  4  Haywood  44 ;  iZtw- 
wB  V.  C&irA,  7  OancA  69 ;  Fleming  v.  Slocum,  18  /.  ^. 
403;  Hazard  v.  Irwin,  18  Pict,  95;  Ifickles  v.  Bochester 
City  Bank,  11  Pa^e  118;  iVia:.  i%.  154;  2  Story's  Eq.,  § 
439;  JfiBer  v.  jS:t£;cr,  14  /SAepfey  509;  iSfoe  v.  Bloom,  19 
Jb&rw.  457. 

For  defendants,  Mr.  Beadey  cited  fiZcc  v.  Bloom,  6  /.  C 
P.  385. 

The  Chancellor.    The  parties  in  this  cause  are  stock- 
holders, and  the  defendants  are  directors  of  "  the  Riverton  > 
Improvement  Company,"  a  corporation  created  by  the  laws  » 
of  this  state.    The  bill  is  filed  to  set  aside  a  transfer  of  six  / 
shares.of  the  capital  stock  of  said  company,  made  by  order  n 
of  the  board  of  directors  to  themselves  individually,  and  to ' 
restrain  the  holders  of  the  said  stock  from  selling  or  tran8-'> 
ferring  the  same,  or  from  voting  thereon  at  the  next  or  any^ 
ensuing  election  of  the  said  company.    The  bill  was  filed; 
three  days  before  the  then  next  ensuing  election  for  direct-, 
ors.     The  injunction  was  allowed,  so  far  as  to  restrain  the ' 
defendants  from  a  sale  or  transfer  of  the  said  shares.    But^ 
as  the  effect  of  restraining  the  defendants  from  voting  upon 
the  stock  might  have  been  to  change  the  result  of  the  elec- 
tion, and  the  consequent  control  of  the  affairs  of  the  com- 
pany against  the  wishes  of  those  holding  the  legal  title  to  a 
majority  of  the  shares,  without  an  opportunity  of  their  being 
heard  in  defence  of  the  charges  in  the  bill,  the  injunction  in 
that  respect  waa  denied.    Answers  have  been  filed,  and  .the 
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cause  has  been  brought  on  for  final  hearing  upon  the  plead- 
ings and  evidence. 

The  capital  stock  of  the  company  consisted  of  $60,000,  i 
divided  into  one  hundred  and  twenty  shares,  of  $500  each«  v 
Of  these  shares,  on  the  first  of  June,  1859,  the  company 
held  fifty  shares,  which  had  been  taken  in  payment  for  land  ' 
purchased  ^t  the  par  value  of  $500  each,  thirty-six  shares  • 
which  had  been  taken  at  the  value  of  $400  each,  and  ten 
shares  which  were  held  by  the  company  as  collateral  secu- 
rity for  debts  due,  leaving  but  twenty^our  shares  in  the 
hands  of  individual  stockholders.     Of  these  twenty-four   ' 
shares,  eleven  were  held  by  the  defendants ;  thirteen  shares  ' 
were  held  by  other  stockholders,  Jwelve  of  which  were  held  | 
by  the  complainants. 

At  a  meeting  of  the  directors,  held  on  the  second  of  April, 
1861,  the  following  resolutions  were  adopted :  The  treasurer 
is  hereby  directed  to  require  the  payment  of  all  sums  due 
by  members  for  interest  on  or  before  the  fifteenth  instant 
The  treasurer  shall  notify  each  member  who  complies  with 
the  foregoing  resolution  that  he  is  entitled  to  purchase  from- 
the  company  one  share  of  stock  at  a  price  equivalent  to  that* 
paid  for  stock  by  the  company  in  settlement  of  land  bal- 
ances, on  the  twenty-fourth  of  December,  1857.     On  the  six-  j 
teenth  of  April,  the  treasurer  reported  to  the  directors  that, » 
pursuant  to  the  resolution  of  the  board  at  the  last  meetings 
he  had  demanded  the  payment  of  all  interest  due,  as  directed  ' 
by  the  minutes  of  the  last  meeting,  and  that  all  have  paid 
the  same,  excepting  Daniel  L.  Miller,  jun.    A  committee 
was  thereupon  appointed  to  confer  with  Miller  in  relation  to 
his  indebtedness  to  the  company  for  land  and  interest.    A 
dividend  of  thirty  per  cent,  on  the  stock  of  the  company, 
equivalent  to  $150  per  share,  was  declared  payable  in  cash- 
on  demand,  and  it  was  resolved  that  all  resolutions  hereto-  . 
fore  passed  to  receive  stock  as  a  security  at  a  named  valua- 
tion, or  to  buy  or  to  sell  the  same  at  a  fixed  value,  shall  be 
of  no  binding  effect  hereafter.    At  the  date  of  the  resolu- 
tion, the  only  stockholders  indebted  to  the  company  ware 
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six  of  the  directors,  who  are  defendants  in  this  cause,  and 
Daniel  L.  Miller,  jun.  Miller's  stock,  though  standing  partly 
in  his  name,  was  held  either  by  individuals  or  by  the  com- 
pany, as  collateral  security  for  his  indebtedness.  The  six 
directors  having  paid  the  interest  due  from  them,  respect- 
ively, to  the  company,  one  share  of  stock  was  transferred  to 
each  of  them,  and  a  dividend  of  $150  paid  on  each  share. 
It  is  this  transfer  which  the  bill  seeks  to  set  aside  as  fraud- 
ulent. 

The  resolutions  of  the  board  of  directors,  authorizing  the 
transfer  of  the  stock  to  themselves,  were  unauthorized  and 
illegal. 

By  a  supplement  to  the  act  concerning  corporations,  ap- 
proved on  the  twenty-eight  of  February,  1849,  and  which 
was  in  force  at  the.  date  of  the  charter  of  the  Riverton  Im- 
provement Company,  it  is  enacted  that  all  companies  incor- 
porated under  the  laws  of  this  state,  whose  charters  do  not 
designate  their  places  of  meeting,  shall  hold  their  business 
meetings  and  the  meetings  of  their  directors  in  the  state  of 
New  Jersey.  The  annual  meetings  of  the  company  are  di- 
rected to  be  held  at  Riverton.  Independent  of  these  statu- 
tory provisions,  it  is  a  rule  of  law  that  a  private  corporation 
whose  charter  has  been  granted  by  one  state,  cannot  hold 
meetings  and  pass  votes  in  another  state.  It  exists  by  force 
of  the  law  that  created  it ;  and  where  that  law  ceases  to  ex- 
ist, and  is  not  obligatory,  the  corporation  can  have  no  exist- 
ence. Miller  v.  Ewerj  14  Shepley  509 ;  Bank  of  Augusta 
V.  EarUy  13  Peters  588 ;  Runyan  v.  The  Lessee  of  Coster^ 
14  Peters  129 ;  Angdl  ^  A.  on  Corp.,  §  104,  274. 

It  appears  that  the  resolutions  of  the  board  of  directors 
which  authorized  the  transfer  of  the  stock  in  question  were 
passed  at  a  meeting  held  not  in  this  state,  but  in  the  city  of 
Philadelphia.  They  are  therefore  void,  and  the  transfer  of 
stock  in  pursuance  of  such  resolutions  to  the  directors  who 
participated  in  the  illegal  proceedings  can  vest  no  title  in 
them. 

This  consideration  alone  would  be  sufficient  to  dispose  of 
the  claim  of  the  defendants,  and  establish  the  right  of  the 
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complainants  to  the  relief  prayed  for.  But  the  granting  and 
continuing  of  injunctionB  rests  mainly  on  equitable  grounds, 
and  is  not  exercised  for  the  mere  purpose  of  protecting  legal 
rights  irrespective  of  the  claim  of  the  party  to  equitable  re- 
lief. It  .is  proper,  therefore,  to  consider  the  real  character 
of  the  rjghts  of  the  parties  aside  from  this  legal  difficulty, 
and  this  course  is  the  more  appropriate,  as  it  may  finally 
dispose  of  the  questions  in  controversy  and  prevent  further 
litigation. 

The  ostensible  design  of  the  resolutions  was  the  prompt 
collection  of  interest  due  the  company.  As  an  inducement 
to  pay  the  interest,  each  member  who  made  pajrment  within, 
thirteen  days  was  to  be  entitled  to  a  share  of  stock  at  a 
stipulated  price  irrespective  of  its  value.  The  real  design 
was  to  give  to  the  directors  a  majority  of.  the  stock,  and  thus 
enable  them  to  control  the  election  and  keep  themselves  in 
office.  This  is  apparent  from  the  whole  transaction,  and  is 
attempted  to  be  justified)  rather  than  denied,  by  the  answer 
of  the  defendants.  It  operated  precisely  as  it  was  designed. 
The  six  directors  paid  their  interest,  and  received,  as  a  bonus 
for  so  doing,  each  a  share  of  stock,  at  the  price  fixed  by 
themselves.  Miller,  the  only  other  party  interested,  failed 
to  pay,  either  because  he  was  unable,  or  because  he  had  no 
notice,  and  it  is  quite  immaterial  which.  The  resolution 
called  for  payment  in  thirteen  days  from  its  adoption.  It 
designated  no  time  when  notice  should  be  given  to  the  par- 
ties interested.  If  notice  had  been  given  to  Miller  one  day 
before  the  time  limited  for  payment  had  expired,  it  would 
have  been  a  compliance  with  its  requirements.  In  fact,  by 
the  terms  of  the  resolution,  no  notice  was  to  be  given  under 
it,  except  to  those  who  paid.  The  design  and  effect  of  the 
resolution  was  to  transfer  the  property  of  the.  company  to 
the  directors  without  value.  The  transaction  does  not  pur- 
port to  be  a  sale  of  the  stock  at  its  fair  value,  but  a  transfer 
of  the  property  of  the  company  to  its  debtors,  by  way  of  in- 
ducement to  them  to  pay  their  honest  debts  to  the  company. 

The  material  charges  of  the  bill  are  not  denied.    The  de- 
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fence  attempted  to  be  set  up  rests  sabstantially  upon  the  fol- 
lowing facts.  The  property  of  the  company  being  estimated 
to  be  of  the  value  of  $60,000,  it  was  decided  by  the  com- 
pany that  the  capital  should  be  that  amount,^d  that  twelve 
shares  of  stock,  of  $500  each,  should  be  issued  to  each  of 
the  proprietors,  their  interests  being  equal.  Subsequently 
James  M.  Miller,  one  of  the  shareholders,  by  purchasing  the 
interest  of  two  others,  became  the  owner  of  thirty-six 
shares.  There  were  afterwards  but  seven  proprietors,  who 
were  also  directors  of  the  company,  and  being  desirous  of 
holding  their  lands  separately  they  made  sales  among  them- 
selves of  most  of  the  unimproved  land,  in  proportion  to 
their  respective  interests,  it  being  understood  that  title 
should  be- made  to  the  purchasers  as  they  respectively  paid 
the  price  of  the  land  purchased  with  interest.  A  resolu- 
tion was  subsequently  adopted  authorizing  deeds  to  be  made 
to  the  purchasers  on  giving  their  bonds  satisfactorily  se- 
cured, and  the  stock  of  the  company  to  be  accepted  as  secu-* 
rity  at  two-thirds  of  its  par  value.  On  the  twenty-first  of 
December,  1857,  it  was  resolved  by  the  directors  that  the 
present  land  .balances,  and  interest  thereon,  be  received  in 
the  stock  of  the  company  at  a  valuation  of  $400  per  share. 

At  the  date  of  this  resolution,  fifty  shares  of  the  capital 
stock  appear  to  have  been  owned  by  the  company,  ten  shares 
to  have  been  held  by  it  as  collateral,  and  sixty  shares  to 
have  been  held  by  individual  stockholders.  Of  these,  forty- 
two  shares  were  in  the  hands  of  six  of  these  defendants,  who 
were  then  directors,  and  of  the  estate  of  Rodman  Wharton, 
deceased,  and  the  balance  were  owned  by  James  M.  Miller, 
who  was  the  other  director,  though  his  stock  was  held  either 
by  the  company  or  by  individuals  as  collateral. 

Out  of  the  forty-two  shares  held  by  Wharton's  estate  and 
by  these  defendants,  thirty-four  were  transferred  to  the  com- 
pany, under  the  resolution,  in  payment  of  land  balances, 
leaving  only  eight  in  the  hands  of  the  defendants.  Of  the 
shares  owned  by  Miller,  only  two  were  transferred  to  the 
company.    The  efiect  of  this  operation  was  that  but  twenty 
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shares  were  left  in  the  hands  of  the  stockholders,  of  which 
eight  only  were  held  by  these  defendants,  and  the  remaining 
twelve  shares  by  Miller,  and  consequently  the  control  of  the 
corporation  was  transferred  from  the  defendants  to  Miller, 
the  other  director. 

This  result,  it  is  alleged,  was  brought  about  by  the  fraud- 
ulent conduct  of  Miller  in  refusing  to  transfer  his  shares  to 
the  company,  according  to  the  agreement  and  understand- 
ing of  the  parties  at  the  time  of  the  adoption  of  the  last 
mentioned  resolution  and  of  the  transfer  of  stock  by  the 
other  stockholders. 

It  is  further  alleged  that  Miller  is  enabled  thereby  not 
only  to  control  the  company,  but  to  defeat  the  entire  design 
and  policy  of  the  act  of  incorporation,  which  was  not  to  cre- 
ate a  company  for  the  purposes  of  speculation,  or  mainly  to 
advance  the  pecuniary  interests  of  the  stockholders,  but  by 
parcelling  out  the  land  among  the  shareholders,  and  keeping 
the  enterprise  under  their  control,  to  secure  to  themselves 
peaceful  and  quiet  homes,  secure  from  such  nuisances  as  fre- 
quently affect  country  residences ;  that  these  considerations 
led  them  to  embark  in  the  enterprise  and  to  build  upon  the 
property,  and  that  they  never  would  have  consented  to  trans- 
fer to  the  company  their  stock  at  the  price  agreed  upon,  if 
they  had  supposed  or  anticipated  that  they  were  thereby 
surrendering  the  control  of  the  property  to  men  who  owned 
no  portion  of  the  real  estate,  and  who  had  no  interest  in  car- 
rying out  the  great  purpose  of  the  charter. 

I  think  the  evidence  warrants  the  conclusion,  that  the  de- 
fendants, at  the  time  of  the  adoption  of  the  resolution  and 
of  the  transfer  of  their  stock,  acted  under  the  belief  that 
Miller  would  transfer  his  stock  to  the  company  in  payment 
of  the  land  balance  due  from  him,  and  that  such  belief  was 
confirmed  by  the  language  of  Miller.  But  I  do  not  find  sat- 
isfactory evidence  that  there  was  any  contract  to  that  effect 
or  that  Miller's  conduct  was  fraudulent.  The  reeolution 
does  not  purport  to  be  obligatory  in  any  event.  It  purports 
to  be  a  privilege  granted,  which  any  member  was  at  liberty 
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to  accept  or  not  at  his  pleasure.  There  is  nothing  in  the 
charter  or  by-laws  of  the  company  to  prevent  any  member 
from  disposing  of  his  stock  at  his  pleasure.  Nor  does  any- 
thing appear  in  the  minutes  of  the  board  of  directors,  in  re- 
lation to  this  transaction,  indicating  a  purpose  to  deprive 
any  member  of  the  absolute  control  over  his  stock.  The 
shares  owned  by  Miller  were  not  then  standing  in  his  name, 
but  several  of  them  were  held  by  these  complainants  as  se- 
curity for  debts  due.  His  right  to  control  them  was  not 
absolute.  It  would  seem,  moreover,  from  the  evidence  that 
even  if  he  had  transferred  enough  of  his  stock  to  the  com- 
pany to  satisfy  their  claim  against  him,  he  would  still  have 
held  a  majority  of  the  stock  which  was  standing  in  the  names 
of  individuals.  It  does  not  appear  to  me  that  the  evidence 
would  be  sufficient  to  warrant  the  court  in  enforcing  the 
specific  performance  of  the  contract  to  transfer  the  stock  or 
to  establish  against  Miller  the  charge  of  fraud.  But  ad- 
mitting that  the  evidence  would  be  sufficient  for  either  or 
both  of  these  purposes,  how  can  that  justify  the  conduct  of 
these  defendants  in  violating  their  duty  as  directors  of  the 
corporation  ?  If  Miller  has  defrauded  them  by  a  violation 
of  his  contract,  it  surely  will  not  justify  a  violation  of  their 
duty  as  directors,  even  if  Miller  be,  as  they  allege,  the  only 
party  to  suffer  by  the  wrong. 

These  defendants,  it  is  manifest  since  the  transfer  of  their 
stock  to  the  company,  and  the  refusal  to  transfer  by  Miller, 
have  acted  upon  the  assumption  (it  may  be  conscientiously, 
but  beyond  all  question  erroneously,)  that  they  were  justified 
in  exduding  Miller  from  the  control  of  the  corporation, 
which  they  allege  that  he  fraudulently  obtained.  Thus, 
when  it  was  ascertained,  previous  to  the  election  of  1859, 
that  Miller  held  twelve  shares  of  stock,  and  these  defend- 
ants only  eight,  they,  by  resolution,  instructed  their  pre«- 
dent  to  vote,  and  he  did  vote  upon  the  thirty-four  shares  of 
stock  which  had  been  transferred  to  the  company  by  them, 
and  thereby  illegally  acquired  the  control  of  the  election. 
Nix.  Dig.  141,  §  18. 
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In  1860,  the  control  of  the  election  was  again  acquired  by 
inducing  a  party,  to  whom  three  of  Miller's  shares  had  been 
pledged  as  a  security  for  debt,  to  transfer  them  to  these  de- 
fendants. 

In  1861,  Lennig,  one  of  the  complainants,  having  re- 
deemed four  shares  which  had  been  previously  assigned  to 
the  company  by  Miller  as  collateral  security  for  his  indebt- 
edness, the  majority  of  the  stock  was  again  in  the  hands  of 
the  complainants  or  of  Miller.  The  defendants  thereupon 
caused  six  of  the  shares  of  stock  belonging  to  the  company 
to  be  transferred  to  themselves,  with  the  design,  it  is  not 
denied,  of  retaining  themselves  in  office,  and  of  defeating 
the  purpose  of  Miller  to  control  the  operations  of  the  com- 
pany. Against  this  last  wrong  the  complainants  seek  re- 
lief, to  which  they  are  clearly  entitled. 

It  is  immaterial  whether  they  hold  the  stock  in  their  own 
right  or  as  mere  trustees  for  Miller.  In  either  event  their 
rights  as  stockholders  are  prejudiced  by  the  wrongful  acts 
of  the  defendants. 

The  acceptance  by  the  stockholder  of  a  dividend  upon  his 
stock  can  be  no  ratification  of  the  illegal  conduct  of  the  di- 
rectors. 

The  complainants  are  entitled  to  relief.  The  transfer  of 
the  stock  must  be  set  aside  with  costs,  and  the  defendants 
enjoined  from  voting  thereon. 

As  to  the  price  of  the  stock,  and  the  dividends  thereon, 
the  parties  must  be  restored  to  the  situation  in  which  they 
stood  before  the  transfer. 

The  bill  filed  by  William  D.  Parrish  and  others  against 
the  complainants,  which  involves  virtually  the  same  questions, 
must  be  dismissed  with  costs. 

Under  the  arrangement  entered  into  by  counsel  daring 
the  pending  of  the  cause,  a  new  election  should  at  once  be 
ordered  by  the  acting  directors. 


Digitized  by  VjO^Q-IC  - 


MAY  TEBM,  1862.  889 


TaDger  v.  Skinner. 


James  C.  Yaitoee  v8.  Abraham  Skinner  and  Henrt  K. 

Skinner. 

When,  after  a  conveyance  of  real  estate  by  a  grantor,  a  commusion  of 
lunacy  is  taken  oat  and  executed  against  the  grantor,  by  the  finding  in 
which  it  appeared  that  the  grantor  had  been  a  Innatic,  without  a  lucid 
interval  from  a  time  anterior  to  the  date  of  the  conveyance,  ^and  such 
finding  has  been  confirmed  by  this  court,  those  circumstances  cast  a  suffi- 
cient cloud  upon  the  title  of  the  purchaser  to  entitle  him  to  come  into 
this  court  for  relief  by  a  bill  in  the  nature  of  a  bill  quia  timet. 

The  rule  is  well  settled,  both  at  law  and  in  equity,  that  an  inquisition  of 
lunacy,  though  not  conclusive,  is  competent  evidence  in  proof  of  the 
lunacy  against  persons  claiming  title  under  the  alleged  lunatic ;  and  it  is 
upon  this  ground  that  a  court  of  equity  will,  in  its  discretion,  permit  a 
purchaser,  whose  conveyance  is  overreached  by  the  inquisition,  to  tra- 
verse the  finding  of  the  jury,  upon  his  agreeing  to  be  bound  by  the  final 
decision  upon  the  traverse. 

The  fact  that  the  frame  of  a  bill  is  unusual  and  without  a  precedent  does 
not  alone  constitute  an  objection  to  the  relief  sought,  if  it  can  be  sup- 
ported upon  principle. 

Where  the  vendor  is  found  a  lunatic  from  a  date  subsequent  to  the  time  of 
the  contract  to  purchase,  but  prior  to  the  ezecu^ioj^of  the  conveyance, 
the  purchaser  may  enforce  the  completion  of  the  contract  by  a  bill  for 
specific  performance. 

Where  the  vendor  is  by  an  inquisition  found  a  lunatic  from  a  date  prior  to 
the  contract  of  purchase  the  other  party  may  file  a  bill  for  specific  per- 
formance, and  obtain  an  issue  to  inquire  whether  the  defendant  was  a 
lunatic,  or  whether  the  contract  was  executed  during  a  lucid  interval ; 
and  if  found  in  his  favor,  he  may  have  a  decree  for  specific  performance. 
So  he  may  ask,  in  the  alternative,  to  have  the  contract  either  performed 
or  discharged. 
A  court  of  equity  will  not,  upon  the  application  of  the  lunatic,  or  those 
claiming  under  him,  set  aside  a  contract  overreached  by  a  commission  of 
lunacy,  if  the  purchase  be  fair,  for  a  full  consideration,  and  without  no- 
tice of  the  lunacy  to'^the  purchaser,  especially  where  the  parties  cannot 
be  fully  reinstated  in  the  condition  in  which  they  were  prior  to  the  pur- 
chase. 
If  the  proof  is  clear  that  an  executory  contract  to  purchase  was  made  in 
good  faith,  and  for  a  full  and  fair  price,  where  the  lunacy  of  the  vendor 
was  neither  known  nor  suspected,  and  that  the  contract  was  afterwards 
executed  on  the  part  of  the  purchaser  without  the  knowledge  or  belief 
of  the  existence  of  incapacity  on  the  part  of  the  grantor,  the  contract 
^will  be  upheld  and  enforced,  even  though  the  incapacity  of  the  grantor 
nt  the  date  of  the  conveyance  should  be  established. 


2  k* 

Digitized  by  VjOOQIC 


390  CASES  IN  CHANCERY. 

Taager  v.  Skinner. 

Mr.  VanaJtta,  for  complainant,  cited  1  Story's  Eq.  Jut,,  § 
228;  MeU  v.  Miyrlet/,  9  Ves.  478,  482;  Sergescm  v.  Seali^, 
2  Atk.  412 ;  Newl  on  Cmt.  17,  21 ;  Owm  v.  Daviea,  1  Fa. 
«m.  82;  HaU  v.  TTarrm,  9  Fe«.  605 ;  Frost  v.  ^eawwi,  19 
Eng.  L.  and  Eq.  25 ;  Beavan  v.  McDonald,  26  JKd.  540; 
Price  V.  Bennington,  7  J6id.  254, 

Jtfr.  Chandler,  for  defendant. 

The  Ohangellob.  The  bill  charges  that,  on  the  eighteenth 
of  February,  1859,  the  complainant  entered  into  a  written 
agreement  with  Abraham  Skinner,  one  of  the  defendants,  by 
which  Skinner  covenanted  to  convey  to  the  complainant  a 
farm  of  one  hundred  and  thirty-five  acres,  in  the  county  of 
Morris,  for  the  consideration  of  six  thousand  seven  hundred 
and  fifty  dollars,  the  title  deed  and  possession  of  the  premises 
to  be  delivered,  and  the  consideration  to  be  paid  or  secured 
on  \hQ  first  of  April  then  next.  On  the  fourth  of  April,  in  , 
pursuance  of  the  contract,  the  deed  and  possession  of  the 
premises  was  delivered  to  the  complainant,  who  thereupon 
paid  to  the  grantor  one  thousand  dollars  in  cash  and  notes, 
and  gave  his  bond  for  five  thousand  seven  hundred  and  fifty 
dollars  (the  balance  of  the  consideration),  secured  by  mort- 
gage upon  the  said  premises.  Subsequent  to  the  agreement 
the  complainant  sold  the  farm  upon  which  he  then  resided, 
and  moved  upon  the  farm  purchaaed  of  Skinner,  and  has 
since  made  valuable  pemianeot  improvements  thereon. 

On  the  seventh  of  April,  1860,  a  petition  was  filed  in  this 
court  by  Henry  K.  Skinner,  a  son  of  the  grantor,  praying 
that  a  commission  of  lunacy  issue,  in  which  petition,  verified 
by  the  oath  of  the  petitioner,  it  is  alleged  that  the  said 
-  Abraham  Skinner  then  w^,  and  for  two  years  past  and  up- 
wards Jiad  been  so  far  deprived  of  his  reason  and  under- 
standing that  he  was  rendered  altogether  unfit  and  unable  to 
govern  and  care  for  himself  or  to  manage  his  affisdrs,  A 
commif?sion  of  lunacy  thereupon  issued,  by  virtue  of  which 
an  inquisition  was  taken,  on  the  eighteenth  of  April,  1861^ 
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whereby  it  was  found  that  the  said  Abraham  Bkinner  was  at 
the  time  of  taking  the  said  inquisition  a  lunatic  and  of  un- 
sound mind,  and  did  not  enjoy  lucid  intervals,  so  that  he  was 
not  capable  of  the  government  of  himself  or  of  his  estate  or 
property,  and  that  he  had  been  in  the  same  state  of  lunacy 
for  the  space  of  one  year  then  last  past  and  upwards.  The 
inquisition  did  not  find  whether  the  said  Abraham  Skinner 
had  aliened  any  lands  or  tenements  after  he  became  lunatic, 
nor  expressly  whether  he  was  or  was  not  of  unsound  mind 
when  he  so  conveyed  to  the  complainant.  The  inquisition 
was  subsequently  confirmed,  and  Henry  K.  Skinner  ap- 
pointed the  guardian  of  the  lunatic,  whose  lunacy  still  con- 
tinues. 

The  bill  charges  that  the  contract  for  the  purchase  of  the' 
said  fieum  was  made  by  the  complainant  in  good  faith,  with- 
out any  knowledge  or  suspicion  of  insanity  in  the  grantor ; ' 
that  after  the  execution  of  the  contract,  and  after  the  com- 
plainant had  sold  the  farm  where  he  previously  resided,  and 
had  taken  possession  of  the  farm  purchased  of  Skinner,  but ' 
before  the  delivery  of  the  deed,  he  heard  reports  questioning 
his  capacity  to  make  a  deed,  but  was  induced,  as  well  by  the 
advice  of  others  as  by  the  opinion  of  the  son  and  agent  of 
Skinner,  to  complete  the  contract  and  take  the  title ;  and 
that  at  the  time  of  the  execution  of  the  papers  the  said 
Abraham  Skinner  appeared  to  be,  and  in  the  opinion  of  the 
complainant  was  of  sound  mind,  and  in  every  respect  com- 
petent to  transact  business. 

The  bond  and  mortgage  given  by  the  complainant  for  the 
farm  having  become  due,  the  complainant  has  been  called 
upon  for  payment,  which  he  is  ready  and  willing  to  make, 
provided  his  title  is  good,  and  the  premises  assured  to  him 
in  pursuance  of  the  terms  and  effect  of  his  deed ;  but  he  in- 
sists that  he  ought  not  to  be  required  to  pay  the  purchase 
money  if  the  deed  is  voidable  by  reason  of  the  grantor  being 
of  unsound  mind  at  the  time  of  making  the  same.  He  fur- 
ther alleges  that  he  is  now  able,  if  the  validity  of  the  deed 
were  judicially  called  in  question,  to  prove  that  the  purchase 
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was  made  upon  his  part  in  perfect  good  feiith,  and  for  a  foil 
and  fair  price,  and  that  the  grantor  had  sufficient  capacity  at 
the  time  of  making  the  contract  and  the  deed  to  make  the 
same ;  or  if  he  was  not,  that  the  complainant  was  entirely 
ignorant  of  his  incapacity.  But  as  the  validity  of  the  title 
may  be  hereafter  called  in  question  when  the  witnesses  are 
dead,  or  the  facts  lost  from  memory,  the  complainant  is  ad- 
vised that  he  cannot  safely  pay  the  purchase  money  for  the 
said  farm  until  it  be  judicially  ascertained  and  determined 
that  the  purchase  was  made  by  the  complainant  in  good  faith 
for  a  fair  price,  and  without  knowing  that  the  grantor  was  a 
lunatic,  and  that  the  complainant's  deed  should  be  confirmed 
and  declared  valid  against  the  grantor  and  his  heirs.  The 
bill  prays  either  that  it  may  be  declared  and  decreed  that 
the  deed  was  made  for  a  full  and  Mr  consideration,  and  in 
good  faith  on  the  part  of  the  complainant,  and  that  the  said 
)  deed  is  valid  and  binding  upon  the  grantor  and  his  heirs  for 
ever,  the  complainant  thereupon  proffering  himself  ready  to 
pay  the  balance  of  the  purchase  money;  or  if  the  court 
should  be  of  opinion  that  for  any  cause  the  deed  is  not  valid, 
and  ought  not  to  be  confirmed,  that  it  may  now  be  avoided, 
the  bond  and  mortgage  of  the  complainant  given  for  the  con- 
sideration money  directed  to  be  cancelled,  the  money  ad- 
vanced on  the  purchase  to  be  repaid  with  interest,  and  the 
complainant  paid  the  value  of  the  permanent  improvements 
made  upon  the  farm  since  the  purchase,  and  that  in  the 
meantime  the  defendants  may  be  restrained  from  prosecuting 
at  law  or  in  equity  for  the  recovery  of  the  amount  due  upon 
the  said  bond  and  mortgage. 

The  answer  of  Henry  K.  Skinner,  the  guardian  of  the 
lunatic,  admits  all  the  material  charges  and  allegations  of 
the  bill  touching  the  sale  and  conveyance  of  the  said  farm 
and  the  pajrment  and  security  of  the  consideration.  It  does 
not  deny  the  capacity  of  the  grantor,  but  on  the  contrary 
insists  that  at  the  time  of  the  conveyance  there  was  no  rea- 
son to  question  the  sanity  or  capacity  of  the  grantor ;  that 
his  insanity  was  not  developed  until  the  autumn  of  1859, 
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some  months  after  the  execution  of  the  deed.  It  denies  that 
the  complainant  had  any  just  ground  for  fear  or  apprehension 
touching  the  validity  of  his  title,  or  that,  upon  the  state- 
ment's contained  in  the  bill,  there  was  any  sufficient  reason 
for  the  institution  of  this  suit. 

Evidence  has  been  taken,  and  the  cause  is  brought  on  for 
final  hearing  upon  the  pleadings  and  proofs. 

The  complainant's  bill  of  complaint  is  in  the  nature  of  a 
bill  quia  timet,  filed  by  the  purchaser  against  the  vendor  of 
real  estate  for  the  better  protection  of  his  title.  The  con- 
tract for  the  purchase  was  made  on  the  eighteenth  of  Febru- 
ary, 1859.  The  conveyance  was  made  on  the  fourth  of  April 
following.  A  commission  of  lunacy  was  afterwards  issued 
out  of  this  court,  and  by  an  inquisition,  taken  on  the 
eighteenth  of  April,  1860,  the.  vendor  was  found  to  be  a 
lunatic,  and  to  have  been  in  the  same  state  of  lunacy  for  the 
space  of  one  year  then  last  past  and  upwards. 

At  the  time  of  the  conveyance,  the  complainant  gave  a 
mortgage  upon  the  premises  for  five  thousand  seven  hundred 
and  fifty  dollars  of  the  purchase  money.  The  mortgage 
debt  is  now  past  due,  and  payment  has  been  demanded. 
The  complainant  proffers  himself  ready  to  pay  the  purchase 
money,  but  alleges  that  his  title  is  imperilled  by  the  inquisi- 
tion and  decree  of  this  court,  and  asks  either  that  his  title 
shall  be  declared  valid,  or  that  it  shall  be  set  aside,  the  bond 
and  mortgage  of  the  complainant  given  for  the  purchase 
money  ordered  to  be  given  up  to  be  cancelled,  and  the  par- 
ties restored  to  the  condition  in  which  they  were  before  the 
purchase. 

That  the  complainant  s  title  is  clouded,  and  its  security  ' 
imperilled  by  the  proceedings  and  decree  of  this  court,  can- 
not be  questioned.  The  date  of  the  conveyance  is  over- 
reached by  the  inquisition  of  lunacy.  If  it  be  said  that  the 
termis  of  the  inquisition,  "a  year  and  upwards"  do  not  i 
necessarily  cover  the  date  of  the  conveyance,  which  was  a 
year  and  fourteen  days  prior  to  the  date  of  the  inquisition, 
still  the  language  is  broad  enough  for  that  purpose,  and  may 
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operate  as  prejudicially  to  the  complainant's  rights  as  though 
the  inquisition  in  unequivocal  terms  overreached  the  date  of 
the  conveyance.  Taken  in  connection  with  the  proceedings 
in  the  cause,  with  the  facts  stated  in  the  petition,  and  with 
the  omission  of  the  usual  clause  of  the  inquisition,  that  the 
lunatic  had  or  had  not  aliened  any  of  his  lands  during  his 
lunacy,  the  inquisition  must  prejudice  the  security  of  the 
complainant's  title,  to  what  extent  it  is  not  material  to  decide. 
Upon  a  bill  filed  on  behalf  of  his  heirs  to  avoid  the  title  on 
the  ground  of  lunacy  an  issue  would  be  awarded.  Upon 
that  issue  the  inquisition  is  competent  evidence.  It  would 
throw  the  burthen  of  proof  upon  the  purchaser.  No  statute 
of  limitations  runs  against  the  lunatic.  A  bill  to  set  aside 
the  title  on  the  ground  of  the  lunacy  of  the  vendor  may  be 
filed  ten,  twenty,  or  even  thirty  years  after  the  date  of  the 
conveyance,  when  the  witnesses  may  be  dead  or  the  recollec- 
tion of  facts  have  partially  or  totally  perished.  In  the  recent 
case  of  Price  v.  Berrington,  the  conveyance  was  made  in 
1809.  A  commission  of  lunacy  issued  against  the  vendor  in 
1837,  and  he  was  found  by  the  inquisition  to  have  been  a 
lunatic  without  a  lucid  interval  from  the  year  1796.  In 
1836,  a  bill  was  filed  in  the  Court  of  Chancery  to  set  aside 
the  conveyance.  In  1840,  an  issue  was  directed  to  try  tiie 
lunacy.  In  1848,  the  issue  was  tried,  and  lunacy  found  by 
the  jury,  and  in  1849,  the  deed  of  1809  was  declared  void  as 
against  the  grantor  and  his  representatives.  And  although 
this  decree  was  subsequently  reversed  upon  appeal,  the  case 
affords  a  striking  illustration  of  the  extent  to  which  ques- 
tions touching  the  lunacy  of  a  grantor  may  cloud  and  im- 
peril a  title.     7  Hare  394 ;  3  Mamagh  ^  Oor.  486. 

It  was  objected,  upon  the  argument,  that  the  inquisition 
was  not  competent  evidence  against  third  persons.  But  the 
rule  is  well  settled,  both  at  law  and  in  equity,  that  an  in- 
quisition of  lunacy,  though  not  conclusive,  is  competent  evi- 
dence in  proof  of  the  lunacy  against  persons  claiming  title 
under  the  alleged  lunatic.  Sergescn  v.  SeaUy,  2  Atk.  412; 
Frank  v.  Mainwaringy  2  Beav.  116;   Hale  v.  TTam^r,  9 
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Veaey  609 ;  PhiL  ^  Amos  on  Ev.  646 ;  Covenkoven'a  Case, 
SaxUm  27;  Whitenack  v.  Stryker,  1  OreerCs  Ch.  E.  28; 
Dm  V.  Clark,  5  HaUt.  217 ;  HaH  v.  Deamer,  6  Wend.  497. 

It  is  upon  this  ground  that  a  court  of  equity  will  in  its 
discretion  permit  a  purchaser,  whose  conveyance  is  over- 
reached by  the  inquisition,  to  traverse  the  finding  of  the 
jury  upon  his  agreeing  to  be  bound  by  the  final  decision 
upon  the  traverse.  BuUera  N,  P.  216 ;  In  the  matter  of 
Christie,  5  Paige  242 ;  In  the  matter  of  CovenJwven,  Sax- 
ton  27. 

The  frame  of  this  bill  is  unusual,  and  so  fiair  as  I  am  aware 
without  a  precedent.  This  fact  alone  constitutes  no  objec- 
tion to  the  relief  sought,  if  it  can  be  supported  upon  prin- 
ciple. 

If  a  bill  were  filed  by  or  on  behalf  of  the  lunatic,  to  avoid 
the  conveyance  on  the  ground  of  lunacy,  and  the  lunacy  were 
established,  the  court,  on  setting  aside  the  conveyance,  would 
release  the  purchaser  from  the  payment  of  the  purchase 
money. 

On  the  other  hand,  where  a  vendor  is  found  a  lunatic  from 
a  date  subsequent  to  the  time  of  the  contract  to  purchase, 
but  prior  to  the  execution  of  the  conveyance,  the  purchaser 
may  enforce  the  completion  of  the  contract  by  a  bill  for  spe- 
cific performance.  Owen  v.  Davies,  1  Ves.  sen.  82 ;  Sand 
V.    Warren,  9  Vesey  605;  Pegge  v.  Skynner,  1    Cox' a   Ch. 

ceo. 

And  where  the  vendor  is  by  an  inquisition  found  lunatic 
from  a  date  prior  to  the  contract  of  purchase,  the  other  party 
may  file  a  bill  for  specific  performance,  and  obtain  an  issue 
to  inquire  whether  the  defendant  was  a  lunatic,  or  whether 
the  contract  was  executed  during  a  lucid  interval ;  and  if  the 
issue  be  found  in  his  favor,  he  may  have  a  decree  for  specific 
performance.  So  he  may  ask  in  the  alternative  to  have  the 
contract  either  performed  or  discharged.  Frost  v.  Beavan, 
17  Jur.  369,  (19  Eng.  Law  and  Eq.  25);  Fry  on  Spec. 
Perform.  73. 

Nor  will  a  court  oi  equity,  on  the  application  of  the  luna- 
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tic,  or  those  claiming  under  him,  set  aside  a  contract  over- 
reached by  an  inquisition  of  lunacy,  if  the  purchase  be  fair, 
for  a  full  consideration,  and  without  notice  of  the  lunacy  to 
the  purchaser,  especially  where  the  parties  cannot  be  fully 
reinstated  in  the  condition  in  which  they  were  prior  to  the 
purchase.  Sergeson  v.  Sealey^  2  Atk,  412 ;  NeiJl  v.  MorUyj 
9  Veaey  478;  Prvoe  v.  Berrington,  3  Maenagh  df  Gor.  486. 
.  These  cases  show  the  ground  upon  which  courts  of  equity 
proceed  in  dealing  with  contracts  overreached  by  inquisitioas 
of  lunacy,  and  sustain  the  principles  of  the  present  bilL  The 
complainant  is  entitled,  if  he  have  acted  in  good  fedth,  either 
to  have  the  contract  confirmed,  and  his  title  declared  valid, 
or  to  have  it  declared  null  and  void,  and  to  be  released  from 
the  obligation  of  his  contract.  He  ought  not  to  be  com- 
pelled to  fulfil  the  contract  on  his  part  while  his  title  is 
clouded  and  its  validity  imperilled  by  the  proceedings  of  this 
court 

The  evidence  fully  sustains  the  allegations  of  the  com- 
plainant's bill,  that  at  the  date  of  the  conveyance,  on  the 
fourth  of  April,  1859,  the  defendant  was  not  lunatic,  but  was 
of  sound  mind,  and  fully  capable  of  the  government  of  him- 
self and  of  the  management  of  his  affairs  and  business.  There 
is,  indeed,  no  conflict  in  the  evidence  upon  this  point  aside 
from  the  inquisition  itself  and  the  affidavit  of  the  petitioner, 
upon  which  the  inquisition  was  issued.  The  testimony  of 
the  family  of  the  lunatic,  of  his  physicians,  and  of  his  neigh- 
bors and  acquaintances,  clearly  proves  that  at  the  date  of 
the  conveyance,  and  for  some  time  thereafter  during  a  period 
clearly  overreached  by  the  inquisition  of  lunacy,  the  defend- 
ant was  fully  capable  of  transacting  business.  This  fact  is 
fully  corroborated  by  the  answer,  and  by  the  testimony  of 
the  son  of  the  defendant,  upon  whose  testimony  the  inquisi- 
tion issued,  and  who  is  now  the  guardian  of  the  lunatic.  He 
asserts  that  the  averment  in  the  petition,  that  the  lunacy  of 
his  father  commenced  two  years  prior  to  that  date  was  unin- 
tentionally  and  erroneously  made,  and  that  in  point  of  &ct 
his  lunacy  was  not  clearly  developed  nor  hia  incapadtjr  for 
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business  manifested  until  the  autumn  succeeding  the  date  of 
the  commission.  Under  these  circumstances,  an  issue  to  in- 
quire as  to  the  lunacy  is  unnecessary. 

Nor  do  I  deem  the  existence  of  the  lunacy  at  the  date  of 
the  conveyance,  on  the  fourth  of  April,  a  controlling  circum- 
stance in  the  cause.  The  proof  is  clear  that  the  executory 
contract  to  purchase,  made  on  the  nineteenth  of  February, 
1859,  was  made  by  the  complainant  in  good  faith  and  for  a 
full  and  fair  price  when  the  lunacy  of  the  defendant  was 
neither  known  nor  suspected ;  that  the  contract  was  executed 
on  the  fourth  of  April,  in  like  good  faith  on  the  part  of  the 
complainant,  without  the  knowledge  or  belief  of  the  exist- 
ence of  incapacity  on  the  part  of  the  defendant.  Under 
these  circumstances,  upon  the*  strength  of  the  authorities 
already  cited  and  the  clear  dictates  of  justice,  the  contract 
would  be  upheld  and  enforced,  even  though  the  incapacity  of 
the  grantor  at  the  date  of  the  conveyance  should  be  esta- 
blished. 

The  decree  will  be  made  without  the  allowance  of  costs  to 
either  party  as  against  the  other. 


HiKAM  Van  Duyne  vs.  James  M.  Van  Duyne  and  others. 

When  a  testator  devbed  to  bia  son  J.  and  to  his  daughter  H.,  equally  "  to 
them,  their  heirs  and  assigns  for  ever,  hoping  and  believing  they  will  do 
justice  hereafter  to  my  grandson,  Hiram  Van  Duyne,  to  the  amount  of 
one  half  of  the  said  homestead  farm,"  held  that  no  trust  is  created  by 
such  a  devise  in  favor  of  the  grandson. 

In  the  construction  of  wills,  terms  often  acquire  a  technical  meaning,  in- 
dependent of  their  natural  and  ordinary  signification,  which  it  is  in- 
cumbent upon  courts  to  adopt  and  apply. 

There  is  an  obvious  distinction,  not  clearly  recognised  in  the  books,  be- 
tween the  erea4ion  of  a  trust  and  the  regulation  of  a  subsisting  trust  or 
the  disposal  of  the  trust  fund.  Precatory  words  addressed  to  an  execu- 
tor or  trustee  touching  the  management  or  disposition  of  the  trust  fund 
would  be  imperative,  when  the  same  words  annexed  to  a  devise  or  be- 
quest, in  terms  importing  an  absolute  gift,  would  not  be  so  considered. 

Vol.  I.  2l 
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The  real  question  in  theee  caaee  always  is,  whether  the  wish,  or  desire,  or 
recommendation  that  is  expressed  by  the  testator  is  meant  to  govern  the 
conduct  of  the  party  to  whom  it  is  addressed,  or  whether  it  is  merely  an 
indication  of  that  which  he  thinks  wonld  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  it,  however,  to  the  party  to  exercise  his 
own  discretion. 

The  earlier  English  authorities,  adopting  the  principles  of  the  Roman  law, 
establish  the  rule,  that  words  expressing  hope,  wish,  expectation,  confi- 
dence, or  recommendation  will  create  a  trust  as  against  a  devisee  or 


The  current  of  authorities  of  late  years  has  been  against  converting  the 
legatee  into  a  trustee.  A  strong  disposition  has  been  manifested  by  the 
courts  to  limit  rather  than  extend  the  doctrine  of  raising  trusts  upon 
words  of  recommendation. 

The  English  and  some  American  authorities  on  this  question  considered. 

In  the  absence  of  any  adjudicated  case  or  settled  rule  of  construction  in 
this  state,  the  court  will  adopt  such  rule  of  construction  as  seems  best 
calculated  to  effectuate  the  intention  of  the  testator. 


This  bill  is  filed  for  the  partition  of  lands  whereof  Martin 
J.  Van  Duyne  died  seized.  The  complainant,  Hiram  Van 
Duyne,  who  is  a  grandson  of  Martin  J.  Van  Duyne,  daim^ 
that,  under  the  will  of  his  grandfather,  he  is  entitled  to  one 
half  the  lands  devised  by  the  will  to  testator's  son  James 
and  his  daughter  Hetty.  The  testator  devised  his  home- 
stead farm  to  his  son  James  and  his  daughter  Hetty,  equally 
"  to  them,  their  heirs  and  assigns  for  ever,  hoping  and  be- 
lieving they  will  do  justice  hereafter  to  my  grandson,  Hiram 
Van  Duyne  J  to  the  am(mnt  of  one  half  of  the  said  hoTnestead 
farm" 

Complainant  claims  that  these  words  create  a  trust  in  his 
favor  for  one  half  of  the  land  so  devised  after  the  death  of 
James  and  Hetty, 

Mr.  Vanatta,  for  complainant. 

The  only  preliminary  question  to  the  usual  order  of  refer- 
ence arises  on  the  will  of  Martin  J.  Van  Duyne.  The  com- 
plainant is  the  grandson  referred  to  in  the  devise,  and  he 
files  his  bill  on  the  idea  that  those  words  "  hoping  and  be- 
lieving "  create  a  trust. 
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The  authorities  in  support  of  this  position  are  very  nu- 
merous. 1  Story  8  Eq.  Jur,^  §  1068,  a;  1  Jarman  on  Wills 
335—348;  Pearson  v.  Garnet,  2  Bro.  C.  C.  38;  Ibid,  326; 
Wdce  V.  Mallardj  11  Eng.  Law  and  Eq.  4 ;  Folet/  v.  Parry ,  2 
Mylne  4-  E.  138;  Horwood  v.  West,  1  Sim.  ^  Stu.  387; 
Ford  V.  Fowler,  3  5ear.  146 ;  Knight  v.  Knight,  Ibid.  175 ; 
SiK  o/i  2Vi«tee«,  (2  jlm.  ed.)  71 ;  BvU  v.  Vardy,  1  F(»€y 
270 ;  Suskisson  v.  Bridge,  3  J^igr.  iat/?  a/ki  jE3j.  180 ;  iSaZe 
V.  Moor,  1  /Sim.  534 ;  Meredith  v.  Henage,  1  /6wi.  543.  In 
this  case  the  trust  was  denied  because  the  gift  was  "  unfet- 
tered and  unlimited."  WiUiains  v.  WiUiams,  5  Eng.  Law 
and  Eq.  47;  Wood  v.  Cox,  2  Mylne  4-  C.  684;  White  v. 
5r^5r«,  2  Phillips  583 ;  We66  v.  TFooH*,  13  ^wg'.  iat/;  and 
Eq.  63.  This  last  case  is  apparently  adverse.  See,  also, 
McKennan^s  Appeal,  7  Harris,  which  is  said  to  shake  the 
general  doctrine. 

It  is  a  question  of  intent.  HiU  on  Trustees  73 ;  Meggison 
V.  Moore,  2  Ves.  633 ;  Bardswdl  v.  BardsweU,  9  /Sim.  319. 

The  words  "  well  knowing  "  will  create  a  trust.  Ward  v. 
Pelloubet,  2  Stock.  304. 

In  every  one  of  the  English  cases  the  words  "  hoping  and 
beUeving  "  have  been  held  sufficiently  imperative  to  create  a 
trust.  They  are  to  be  so  taken  unless  the  will  indicates  a 
contrary  intent.  Here  is  a  total  absence  of  all  expressed  in- 
tent to  the  contrary. 

Mr.  Chandler,  for  defendant. 

The  question  to  be  determined  here  is,  has  the  complainant 
any  title  in  the  lands  under  the  will. 

All  that  the  cases  show  is,  that  such  expressions  as  "hoping 
and  believing"  may  create  a  trust  in  complainant's  favor, 
but  not  that  he  has  title.  Has  he  an  estate  in  the  lands  for 
the  purposes  of  partition  ?  The  land  is  devised  in  fee  to  the 
testator's  son  James  and  his  daughter  Hetty ;  it  is  given  to 
them,  "  their  heirs  and  assigns  for  ever."  "  Hope  or  belief" 
cannot  create  an  estate  in  lands.    Suppose  the  devisee  had 
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conveyed  the  lands,  could  the  title  of  his  grantee  be  ques- 
tioned ? 

What  is  the  difference  in  principle  between  a  "  gift  unfet- 
tered and  unlimited  "  and  an  estate  in  fee.  The  estate  in  fee 
is  the  highest  estate  in  the  law. 

The  Chancellor.  The  case  depends  upon  the  true  con- 
struction of  the  second  and  third  clauses  of  the  will  of 
Hiram  Van  Duyne,  of  the  county  of  Morris.  By  the  second 
clause  of  his  will,  the  testator  devised  his  homestead  farm  to 
his  son  James  and  his  daughter  Hetty,  equally  "  to  them, 
their  heirs  and  assigns  for  ever,  hoping  and  believing  they 
will  do  justice  hereafter  to  my  grandson,  Hiram  Van  Duyne, 
to  the  amount  of  one  half  of  the  said  homestead  farm."  The 
third  clause  contains  a  devise  in  similar  terms. 

The  bill  claims  that  the  terms  of  the  devise  create  a  tnist 
in  favor  of  Hiram  Van  Duyne,  the  grandson,  for  one  half  of 
the  land  devised  in  fee,  to  take  effect  upon  the  death  of  the 
devisees  respectively.  The  legal  position  is,  that  a  devise  to 
A.  in  fee,  hoping  that  he  will  hereafter  do  justice  to  B.  to  the 
amount  of  half  of  the  land,  is  tantamount  to  a  devise  to  A. 
of  half  the  land,  in  trust  for  B.  from  and  after  the  death  of  A. 

This  is  not  the  natural  import  of  the  terms  of  the  devise. 
No  trust  is  declared.  No  condition  is  imposed.  No  injunc- 
tion is  laid  upon  the  devisee.  A  mere  hope  and  belief  is 
expressed  that  the  devisee  will  do  justice  to  the  grandson. 
It  would  have  been  natural  for  the  testator,  in  case  he  had 
designed  to  create  a  trust  or  impose  a  condition  upon  the  de- 
visee, so  to  have  declared.  There  is  a  clear  and  obvious  dis- 
tinction, which  every  man  understands,  between  an  injunction 
and  an  entreaty,  between  a  condition  imposed  and  a  hope  or 
belief  expressed.  The  one  imposes  an  obligation,  the  other 
rests  in  discretion.  Compliance  with  the  one  is  voluntary, 
with  the  other  compulsory.  The  devise,  it  will  be  observed, 
is  to  the  devisees  in  fee  simple,  "  to  them,  their  heirs  and 
assigns  for  ever."  The  hope  annexed  to  that  gift,  it  is 
claimed,  converts  that  estate  ^o  tanto  into  an  estate  for  life; 
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with  remainder  in  fee  in  trust  for  a  third  party.  The  tes- 
tator certainly  indicates  no  such  intention.  That  is  not  the 
natural  import  of  the  terms  used.  It  is  admitted,  indeed, 
that  it  is  not  an  express  trust,  but  a  trust  by  implication  of 
law  resulting  from  an  artificial  construction,  which  courts 
have  given,  or  ought  to  give  to  the  language  of  the  testator, 
to  effectuate  his  real  intent  and  purpose.  Knight  v.  Knigkt, 
3  Beavan  175. 

It  is  an  observation  incident  to  all  trusts  created  by  pre- 
catory words  that  the  testator  might,  if  he  had  intended, 
have  created  an  express  trust.  Knight  v.  Bouton,  11  Clark 
4-  Finndly  553. 

And  I  think  it  is  an  equally  obvious  idea,  that  if  the  tes- 
tator had  designed  to  create  a  trust  at  all,  he  would  have 
done  so  in  express  terms,  and  not  have  left  it  to  legal  infer- 
ence or  conjecture,  or  at  least  that  the  devise  would  have 
been  such  as  to  render  the  existence  of  the  trust  the  result 
of  necessary  inference. 

It  was  well  said  by  the  Vice  Chancellor  Hart,  that  the  first 
case  that  construed  words  of  recommendation  into  a  com- 
mand made  a  will  for  the  testator ;  for  every  one  knows  the 
distinction  between  them.    Sale  v.  Moore,  1  Simons  534. 

No  inference,  I  think,  can  be  fairly  drawn  from  the  terms 
of  this  will  that  the  testator  designed  to  create  a  trust  in 
favor  of  his  grandson.  If  such  had  been  the  intention  of 
the  testator,  he  would  have  indicated  such  intention  by  terms 
more  appropriate  to  that  design.  His  failing  to  do  so  is  the 
best  evidence  that  he  had  no  such  intention.  Such  is  the 
fair  and  reasonable  conclusion  to  be  drawn  from  the  terms  of 
the  will  itself. 

But  in  the  construction  of  wills,  terms  often  acquire  a 
technical  meaning,  independent  of  their  ordinary  and  natu- 
ral signification,  which  it  is  incumbent  upon  courts  to  adopt 
and  apply. 

Have  the  terms  here  used  acquired  such  technical  mean- 
ing as  to  control  their  natural  import  in  the  interpretation 
of  the  will  ? 

2l* 
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There  is,  I  think,  a  very  obvious  distinction,  which  does 
not  seem  to  be  clearly  recognised  in  the  books,  between  the 
creation  of  a  trust  and  the  regulation  of  a  subsisting  trust, 
or  the  disposal  of  th^  trust  fund.  It  would  seem  to  require 
much  stronger  and  clearer  terms  in  the  one  case  than  in  the 
other.  The  executor  is  a  trustee  of  the  estate  of  the  testa- 
tor. The  will  of  the  testator  is  the  law  of  the  trust  and  the 
guide  of  the  trustee.  If,  therefore,  the  trustee  desires  or 
wishes,  or  confidently  expects  that  his  executor  will  pay  one 
thousand  dollars  to  his  son  on  his  attaining  the  age  of  twenty- 
one,  it  is  certainly  no  forced  construction  to  regard  the  lan- 
guage as  imperative  and  as  designed  to  be  compulsory.  It 
is  but  a  direction  by  the  creator  of  the  trust  to  the  trustee 
as  to  the  mode  in  which  the  trust  fund  shall  be  appropriated. 
But  where  the  testator,  by  his  will,  disposes  of  part  of  his 
estate  to  another  absolutely  untrammelled  by  any  condition, 
unaffected  by  any  express  trusty  but  accompanied  by  a  hope 
or  a  confidence  that  he  will  dispose  of  the  whole  or  a  portion 
of  it  in  a  specified  way,  it  seems  very  remarkable  that  the 
mere  wish  or  hope  should  cancel  the  gift ;  should  convert  the 
beneficiary  into  a  mere  trustee ;  should  not  only  be  the  law 
of  the  trust  and  regulate  the  disposal  of  the  fund,  but  should 
create  the  trust.  For  this  is  the  extent  of  some  of  the  au- 
thorities. However  absolute  may  be  the  gift,  the  mere  hope 
expressed  by  the  testator  at  once  converts  the  donee  into  a 
trustee  for  the  benefit  of  another^  and  regulates  the  disposal 
of  the  fund.  And  this,  too^  by  a  legal  inference  in  the  ver}' 
face  of  the  natural  and  obvious  import  of  the  language  of 
the  testator ;  and  strange  as  it  may  seem,  that  inference  rest- 
ing on  the  assumption  that  it  accords  with  the  intention  of 
the  testator.  For  all  the  cases  agree  that  here,  as  elsewhere, 
the  manifest  intention  of  the  testator  is  to  be  regarded,  and 
unless  he  intends  that  the  words  should  be  imperative,  they 
are  not  so.  Unless  it  was  intended  to  create  a  trust,  none  i? 
created.  "  The  real  question  in  these  cases  always  is,  whether 
the  wish,  or  desire,  or  recommendation  that  is  expressed  l>y 
the  testator  is  meant  to  ggvern  the  conduct  of  the  party  to 
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whom  it  is  addressed,  or  whether  it  is  merely  an  indication 
of  that  which  he  thinks  would  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  it,  however,  to  the  party  to 
exercise  his  own  discretion.  That  is  the  real  question." 
WiUiami8  v.  WiUiams,  1  Simons  N.  S.  357. 

It  cannot  be  questioned  that  the  earlier  English  authori- 
ties, adopting  the  principles  of  the  Eoman  law,  establish  the 
rule,  that  words  expressing  hope,  wish,  expectation,  confi- 
dence, or  recommendation  will  create  a  trust  as  against  a 
devisee  or  legatee.  The  cases  are  very  numerous,  and  will 
be  found  collected  in  1  Jarman  cm  Willa  335,  348 ;  SiU  on 
Trustees  71,  82;  2  Story's  Eq.  Jur.,  §  1068. 

The  principle  settled  by  the  cases,  as  stated  by  Lord  Eldon, 
is,  that  "  whether  the  terms  are  those  of  recommendation,  or 
precatory,  or  expressing  hope,  or  that  the  testator  has  no 
doubt,  if  the  objects  with  regard  to  whom  such  terms  are 
used  are  certain,  and  the  subjects  of  property  to  be  given 
are  also  certain,  the  words  are  considered  imperative,  and 
create  a  trust."    Favl  v.  Comptonj  8  Vesey  379. 

But  the  current  of  authorities  of  late  yekrs  has  been 
against  converting  the  legatee  into  a  trustee.  Sale  v.  Moore, 
1  Simons  534. 

A  strong  disposition  has  been  manifested  by  the  courts  to 
limit  rather  than  extend  the  doctrine  of  raising  trusts  upon 
words  of  recommendation,  and  as  far  as  the  authorities  will 
allow,  to  give  the  words  their  natural  and  ordinary  effect, 
unless  it  be  clear  that  they  are  intended  to  be  used  in  a  per- 
emptory sense.  It  is  obvious  that  the  English  courts  feel 
themselves  trammelled  by  the  force  of  the  earlier  authorities, 
and  question  the  soundness  of  the  rule  which  they  are  con- 
strained to  adopt.  'Thus,  in  Wright  v.  Ath/ns,  1  Ves.  <^  B. 
315,  the  Lord  Chancellor  (Eldon),  in  delivering  his  opinion, 
says :  "  This  sort  of  trust  is  generally  a  surprise  on  the  in- 
tention, but  it  is  too  late  to  correct  that.  Conceiving  these 
cases,  upon  words  of  hope,  confidence,  &c.,  to  be  generally 
decided  against  the  intention,  I  have  endeavored  to  raise  a 
distinction  in  the  defendant's  favor,  but  cannot.     I  do  not 
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believe  the  testator  intended  a  mere  trust,  but  that  must  be 
the  construction."  And  in  Meredith  v.  Heneage  (1  Simons 
642),  the  Lord  Chief  Baron,  in  delivering  his  opinion,  said: 
"  I  hope  to  be  forgiven  if  I  entertain  a  serious  doubt  whether 
in  many,  or  perhaps  most  of  the  cases,  the  construction  was 
not  adverse  to  the  real  intention  of  the  testator.  It  seems 
to  me  very  singular  that  a  person,  who  really  meant  to  im- 
pose the  obligations  established  by  the  cases,  should  use  a 
course  so  circuitous  and  a  language  so  inappropriate,  and 
also  obscure,  to  express  what  might  have  been  conveyed  in 
the  clearest  and  most  usual  terms,  terms  the  most  familiar 
to  the  testator  himself,  and  to  the  professional,  or  any  other 
person  who  might  prepare  his  wiU.  In  considering  these 
cases,  it  has  always  occurred  to  me  that  if  I  had  myself 
made  such  a  will  as  has  generally  been  considered  impera- 
tive, I  should  never  have  intended  it  to  be  imperative,  but 
on  the  contrary,  a  mere  intimation  of  my  wish  that  the  per- 
son to  whom  I  had  given  my  property  should,  if  he  pleased, 
prefer  those  whom  I  proposed  to  him,  and  who  next  to  him 
were  at  the  time  the  principal  objects  of  my  regard."  That 
cannot  be  a  sound  principle  of  interpretation  which  con- 
fessedly defeats  the  intention  of  the  testator. 

In  Briggs  v.  Penny ^  3  Mclc  JV.  ^  Got.  646,  the  rule  was  laid 
down  by  Lord  Chancellor  Truro,  as  the  result  of  the  authori- 
ties, to  be,  that  "  words  accompanying  a  gift  or  bequest  ex- 
pressive of  confidence  or  belief,  or  desire,  or  hope  that  a  par- 
ticular application  will  be  made  of  such  bequest,  will  be 
deemed  to  import  a  trust  upon  these  conditions :  first,  they 
are  to  be  so  used  as  to  exclude  all  option  or  discretion  in  the 
party  who  is  to  act,  as  to  his  acting  according  to  them  or  not; 
secondly,  the  subject  must  be  certain ;  and  thirdly ,  the  ob- 
ject expressed  not  too  vague  or  indefinite  to  be  enforced. 
Now  it  is  obvious  to  remark  that  the  mere  expression  of  a 
hope,  or  wish,  or  belief,  or  request  that  the  devisee  wiU  make 
a  particular  use  of  the  property,  does  not  naturally  import  a 
design  to  exclude  the  exercise  of  discretion  by  the  donee, 
but  to  permit  its  exercise.    The  technical  rule  of  the  Eng- 
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lish  courts  have,  it  is  true,  given  them  such  effect ;  but  it  is 
directly  opposed  to  their  natural  import  and  the  sense  in 
which  they  would  be  used  and  understood  by  every  man  of 
ordinary  intelligence,  independent  of  artificial  rules  of  inter- 
pretation. The  rule  therefore,  as  stated  by  Lord  Truro,  is 
a  material  modification  of  the  rule  as  stated  by  Lord  Eldon. 

In  conformity  with  this  statement  of  the  principle,  the 
rule  has  been  stated  by  a  recent  accurate  elementary  writer 
to  be,  "  where  a  bequest  is  accompanied  by  words  expressing 
a  command,  recommendation,  entreaty,  wish,  or  hope  on  the 
part  of  the  testator  that  the  donee  will  dispose  of  the  pro- 
perty in  fiavor  of  another,  a  trust  will  be  created,  if  the  words 
on  the  whole  are  sufficiently  imperative  and  the  trust  and  the 
object  be  sufficiently  certain."  HiU  on  Trustees  71,  {ed.  1857). 

A  command  certainly  is  sufficiently  imperative.  So  a 
hope  or  wish  may  be,  if  addressed  to  an  executor  or  trustee, 
the  trust  being  created,  or  if  coupled  with  other  expressions 
indicating  a  clear  intent  that  they  shall  operate  as  a  com- 
mand. But  standing  alone,  and  addressed  to  a  legatee  to 
whom  property  is  given  by  the  testator  in  terms  importing 
an  absolute  gift,  they  are  not  imperative.  A  wish  addressed 
to  my  agent,  as  to  the  mode  of  dealing  with  my  property,  is 
tantamount  to  a  command ;  but  a  wish  addressed  to  a  third 
party,  as  to  the  mode  of  disposing  of  his  own  property,  can 
amount  but  to  a  request,  and  nothing  more. 

In  EUis  V.  HUis,  15  Ala.  301,  it  was  stated  by  Judge  Chil- 
ton to  be  the  true  rule  of  interpretation  to  give  such  recom- 
mendatory expressions  their  natural,  ordinary,  and  familiar 
sense ;  and  having  arrived  at  the  true  intention  of  the  testa- 
tor, to  let  that  intention,  if  lawful,  be  the  rule  of  decision  in 
the  particular  case. 

In  the  case  of  Pennock's  Estate,  20  Penn.  St  R.  268,  after 
repeated  arguments  and  a  very  elaborate  examination  of  the 
authorities,  the  Supreme  Court  of  Pennsylvania  held,  that 
"  words  in  a  will,  expressive  of  desire,  recommendation,  and 
confidence,  are  not  words  of  technical,  but  of  common  par- 
lance, and  are  noi  prima  fade  sufficient  to  convert  a  devise 
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or  bequest  into  a  trust ;  that  such  words  may  amount  to  a 
declaration  of  trust  when  it  appears  from  other  parts  of  the 
will  that  the  testator  intended  not  to  commit  the  estate  to 
the  devisee  or  legatee,  or  the  ultimate  disposal  of  it  to  his 
kindness,  justice,  or  discretion." 

This  conclusion  receives  strong  support  from  the  emphatic 
language  of  Justice  Story  in  regard  to  the  principle  of  con- 
struction adopted  in  the  earlier  English  decisions.  "This 
doctrine  (says  he)  of  thus  construing  expressions  of  recom- 
mendation, confidence,  hope,  wish,  and  desire  into  positive 
and  peremptory  commands  is  not  a  little  difficult  to  be  main- 
tained upon  sound  principles  of  interpretation  of  the  actual 
intention  of  the  testator.  It  can  scarcely  be  presumed  that 
every  testator  should  not  clearly  understand  the  difference 
between  such  expressions  and  words  of  positive  direction  and 
command,  and  that  in  using  the  one,  and  omitting  the  other, 
he  should  not  have  a  determinate  end  in  view.  It  will  be 
agreed  on  all  sides,  that  where  the  intention  of  the  testator 
is  to  leave  the  whole  subject  as  a  pure  matter  of  discretion 
to  the  good  will  and  pleasure  of  the  party  enjoying  his  con- 
fidence and  favor,  and  where  his  expressions  of  desire  are 
intended  as  mere  moral  suggestions  to  excite  and  aid  that 
discretion,  but  not  absolutely  to  control  or  govern  it,  there 
the  language  cannot  and  ought  not  to  be  held  to  create  a 
trust.  Now  words  of  recommendation  and  other  words  pre- 
catory in  their  nature  imply  that  very  discretion,  as  contra- 
distinguished from  peremptory  orders,  and  therefore  ought 
to  be  so  construed  unless  a  different  sense  is  irresistibly 
forced  upon  them  by  the  context."  2  Story's  JEq.  Jur.,  §  1069. 

I  am  not  aware  that  the  subject  has  ever  undergone  judi- 
cial investigation  in  this  state.  The  only  reported  case  that 
has  been  brought  to  my  notice  is  Ward  v.  PeUovbet,  2  Stodc, 
304.  But  that  was  a  case  of  clear  trust,  and  falls  within 
the  principle  above  stated.  All  the  property  was  given  by 
the  testator  to  his  wife,  to  be  disposed  of  in  such  manner  as 
she  might  think  fit  for  the  benefit  of  the  family.  The  testa- 
tor's expressed  wishes  in  regard  to  the  disposition  of  the 
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property  were  very  properly  held  to  be  imperative,  and  that 
the  property,  on  the  death  of  his  wife,  went  to  his  children 
equally.  In  the  absence  of  any  adjudicated  case  or  any 
settled  rule  of  construction,  I  feel  at  liberty  to  adopt  such 
rule  of  construction  as  seems  best  calculated  to  eflFectuate 
the  intention  of  the  testator.  I  think  there  is  nothing 
in  the  will  indicating  an  intention  to  create  a  trust  in  favor 
of  the  complainant.  The  gift  to  the  testator's  children  is 
absolute  in  its  terms.  The  expression  of  a  hope  or  belief  as 
to  the  mode  of  disposing  of  the  property  created  no  qualifi- 
cation of  the  gift.  There  is  nothing  in  the  will  indicating 
that  the  testator  used  the  terms  in  any  other  than  their  natu- 
ral and  ordinary  sense,  or  that  he  designed  them  to  be  im- 
perative. On  the  contrary,  the  form  of  the  expression 
seems  to  import  directly  the  reverse,  and  that  the  disposition 
of  the  matter  was  to  be  left  to  the  discretion  of  the  devisees. 
The  testator  does  not  request,  or  even  hope  that  the  devi- 
sees will  give  the  complainant  one  half  of  the  real  estate 
within  one  year  after  his  death,  or  on  the  death  of  the  devi- 
sees, or  at  any  other  time,  or  that  they  will  do  him  justice 
by  giving  him  half  the  farm.  He  hopes  merely  that  they 
will  hereafter  do  him  justice  to  the  amount  of  one  half  of 
the  land.  Now  that  is  a  form  of  expression  that  would  have 
been  adopted,  if  there  was  something  in  the  character  or 
circumstances  of  the  grandson,  known  to  the  testator  and 
his  children,  which  required  the  exercise  of  discretion,  which 
might  or  might  not  render  it  proper  at  some  future  time 
that  he  should  have  a  share  of  the  property,  and  which  the 
testator  designed,  by  adopting  this  peculiar  form  of  expres- 
sion, to  leave  to  the  discretion  of  his  children.  The  testator 
neither  indicates  the  estate  which  the  grandson  is  to  receive, 
nor  when  he  is  to  receive  it,  nor  whether  he  is  to  have  the 
land  itself,  or  the  value  of  the  land  in  money.  All  this  is 
obviously  left  to  the  discretion  of  the  devisees.  To  convert 
the  property  into  a  trust  fund  would  defeat  the  real  design 
of  the  testator. 

The  form  of  expression  used  in  this  will,  and  which  is  re- 
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lied  on  as  creating  a  trust,  would  not  have  been  resorted  to  by 
any  experienced  scrivener  for  the  purpose  of  creating  a  trust, 
nor  would  it  have  been  adopted  by  any  man  inopa  eonsUii 
as  a  mode  of  making  an  absolute  gift. 

If  the  terms  of  this  will  are  held,  in  conformity  with  the 
prayer  of  the  complainant's  bill,  to  create  a  trust  of  one 
half  the  lands  on  the  death  of  the  devisees  for  the  use  of 
the  grandson,  it  is  clear  that  the  court  must  make  the  wilL 

No  trust  is  created  by  the  second  and  third  clauses  of  the 
will  in  favor  of  the  complainant.  He  is  not  entitled  to  the 
relief  prayed  for. 


EiCHARD  Smithurst  w.  Kichard  D.  Edmunds  and  others. 

Where  a  hotel  was  leased  by  a  lessor  to  a  lessee  for  a  term  of  three  years, 
at  a  yearly  rent  of  $5000,  by  an  indenture,  whereby  the  lessor  also  sold 
the  farniture  of  the  hotel  for  over  $5000,  and  the  lessee  resold  and  re- 
transferred  all  snch  farniture,  and  also  sold,  assigned,  and  transferred, 
and  covenanted  and  agreed  to  sell,  assign,  and  transfer  all  other  articles 
of  furniture  which  the  lessee  should  thereafter  purchase  and  place,  or 
cause  to  be  purchased  and  placed  on  the  demised  premises  during  the 
term — it  being  declared  to  be  the  agreement  and  intention  of  the  par- 
ties, that  when  and  so  often  as  any  additional  furniture  should  be  pur- 
chased and  placed  on  the  premises  by  the  lessee,  it  should  be  deemed  and 
considered  as  belonging  to  the  lessor,  as  collateral  security  for  the  pay- 
ment of  said  rent ;  and  the  lessee  covenanted  that  said  furniture,  as  well 
that  then  on  the  premises  as  that  which  should  thereafter  be  placed  there 
by  the  lessee,  should  not  be  sold  or  disposed  of,  or  removed  from  said 
premises  during  the  term,  but  should  remain  thereon  as  the  property  of 
the  lessor,  as  collateral  security  for  the  payment  of  said  rent.  The 
lessee,  having  afterwards  purchased  and  brought  upon  the  premises  a 
large  amount  of  furniture,  which  was  subsequently  levied  on,  and  was 
about  to  be  sold  to  satisfy  executions  against  the  lessee,  it  was  held — 

That  such  a  contract  created  an  equitable  mortgage  upon  such  after  acquired 
property  which  a  court  of  equity  will  enforce  and  protect  as  against  a 
subsequent  execution  creditor  of  the  lessee. 

Whenever  the  parties  by  their  contract  intended  to  create  a  positive  lien 
or  charge,  either  upon  real  or  personal  property,  whether  then  owned  by 
the  assignor  or  not,  or  if  personal  property,  whether  it  is  then  in  esse  or 
not)  it  attaches  in  equity  as  a  lien  or  charge  upon  the  particular  property 
as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto  against  the 
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latter,  and  all  persons  asserting  a  claim  thereto  under  him,  either  volan- 
tarily,  or  with  notice,  or  in  bankruptcy. 

At  the  common  law  there  cannot  be  a  technical  pledge  of  property  not 
then  in  existence  or  to  be  acquired  by  the  pledgor  infuturo.  It  is  equally 
clear  that  such  a  contract  cannot  operate  as  a  legal  sale  or  mortgage  of 
the  chattels.  To  constitute  a  valid  sale  at  law,  the  vendor  must  have  a 
present  property,  either  actual  or  potential,  in  the  property  sold. 

The  design  of  restraining  proceedings  at  law  by  injunction  out  of  equity,  is 
to  prevent  an  unfair  use  being  made  of  the  process  of  a  court  of  law,  in 
order  to  deprive  another  party  of  his  just  right. 

To  authorize  the  interference  of  the  court,  the  complainant  must  show  by 
his  bill  the  existence  of  a  right,  legal  or  equitable,  and  the  danger  of  a 
deprivation  of  that  right. 

Conceding  that  ordinarily  the  equity  of  redemption  of  a  mortgagor  of 
chattels  in  possession  may  be  levied  upon  and  sold  by  virtue  of  execu- 
tions against  the  mortgagor,  this  court  will  not  permit  the  execution 
creditor  to  exercise  that  right  where  of  necessity  it  will  greatly  impair, 
if  not  utterly  destroy  the  rights  of  the  mortgagee. 


This  was  a  motion  to  dissolve  an  injunction,  under  circum- 
stances which  are  fully  stated  in  the  opinion  of  the  Chan- 
cellor. 

P.  L.  Voorhees,  for  the  motion,  cited  2  Storj/a  JEq.  Jur.,  § 
875 ;  1  Eden  on  Inj,  ( Waterman  8  ed.)  15,  and  notes ;  State 
of  Georgia  v.  BraUs/ord,  2  DaU.  402,  405;  Adams*  JEq. 
217. 

That  a  thing  to  be  sold  must  have  an  existence  and  be 
capable  of  delivery.  1  Farsons  on  Con.  437 ;  2  Kent  468 ; 
Parsons  v.  Woodimrd,  2  Zab.  202-3. 

This  was  not  a  sale  or  a  pledge,  because  there  was  no  de- 
livery of  the  goods.  Story  on  Bailments  286;  Jones  on 
Bailments  118;  2  Kent  577. 

The  instrument  must  be  construed  as  a  mortgage  or  a 
conditional  assignment,  to  be  void  on  payment  of  the  rent. 
Montgomery  v.  Bncere,  1  South.  268. 

If  the  rent  was  paid,  the  assignment  was  void.  2  WUiard 
on  Mort  153 ;   Ward  v.  Sumner,  5  Pick,  59. 

The  articles  mortgaged  must  be  so  situated  as  to  be  capa- 
ble of  description  and  delivery.    2  SUliard  194,  chap.  43, 

Vol.  I.  2  m 
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§  2;  BuOock  v.  WiUiama,  16  Pick.  33 ;  CooU  on  Mortgages 
235 ;  Jones  v.  Hichardson,  10  Mete.  481 ;  Moody  v.  T?^A<, 
13  /frui.  17,  29,  80. 

If  the  mortgage  is  good,  has  complainant  a  right  to  hold 
the  goods  to  the  end  of  the  term  ? 

It  is  in  the  nature  of  a  mortgage  to  secure  future  ad- 
vances, and  can  only  be  a  lien  on  the  property  mortgaged  for 
indebtedness  existing  at  the  time  of  the  judgment  and  levy. 
2  HUliard  on  Mort  370 ;  Bank  of  Lansinghurg  v.  Orarey^ 
1  Barb,  542;  Doughtm  v.  Gray,  2  Stock.  323,  328;  FugaU 
V.  Clarkson,  2  B.  Monroe  41. 

Mr.  Browning,  for  complainant. 

I  admit  that  the  contract  in  question  constitutes  nothing 
more  than  a  mortgage  of  the  goods,  but  it  is  a  mortgage 
with  a  covenant  as  to  the  place  where  the  goods  shall  be 
kept,  and  that  they  shall  not  be  sold.  The  mortgagor  be- 
comes a  trustee  of  the  goods  to  be  held  and  used  at  that  place 
for  the  benefit  of  the  house. 

The  plaintiffs  in  execution  can  acquire  no  rights  in  these 
goods  other  than  those  which  Laird,  the  mortgagor,  had  at 
the  date  of  the  executions.  Neither  they  nor  the  sheriff  can, 
by  virtue  of  the  executions,  do  more  than  he  could. 

It  is  the  well  settled  law,  that  goods  may  be  mortgaged, 
and  the  possession  remain  absolutely  or  conditionally  with 
the  mortgagor.  Ever  since  the  case  of  Edwards  v.  Sarben 
(2  Term  E.  587),  a  sale  or  mortgage  of  goods  is  good  if 
possession  accompanies  or  follows  the  deed.  This  mortgage 
is  clearly  good  as  to  the  chattels  then  on  the  premises,  and 
we  claim  that  it  is  good  also  as  to  the  after  acquired  pro- 
perty. 

Tlie  case  of  10  Mete.  481,  cited  adversely,  is  based  entirely 
on  the  statute  of  Massachusetts.  See  2  SUliard  270  (ed. 
1853),  ch.  48,  §  1,  2,  6,  9,  12,  14;  Marsh  v.  Lawence,  4 
Cowcn  461 ;  Wdch  v.  Whittemore,  25  Maine  86;  Mattison 
V.  Baueusy  1  Corns.  295. 
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Whether  the  case  of  Doughten  v.  Oray  is  law  or  not,  we 
ask  to  be  protected  against  a  sale  and  distribution  of  the 
property. 

Mr,  Beaslej/,  in  reply,  cited  Grantham  v.  Hdwley,  Hobart 
281;  Story  on  Sales,  §  185-6;  Com.  Dig,  ''Grant/'  C,  D. 

As  to  injunction  against  the  sale  of  any  of  the  mortgaged 
property.  Otis  v.  Wood,  3  Wend,  600 ;  Wheeler  v.  McFar- 
Ian,  10  Ibid.  318;  Mitehell  v.  Winston,  2  Story's  JR.  630; 
Langton  v.  Sorton,  1  Hare  649 ;  Whitworih  v.  Gaugain,  3 
Hare  416. 

The  Chancellor.  The  complainant,  being  the  owner  of 
the  Columbia  House  Hotel  at  Cape  Island,  with  its  appurte- 
nances, and  of  the  furniture  therein,  and  being  in  possession 
of  the  premises,  by  an  indenture  bearing  date  on  the  sev- 
enth of  June,  1860,  leased  the  real  estate  to  James  H.  Laird, 
for  the  term  of  three  years  from  the  first  of  May,  1860,  at 
the  yearly  rent  of  $5000,  payable  in  equal  instalments,  on 
the  fifteenth  day  of  July  and  thirty-first  day  of  August 
in  each  year,  and  sold  and  transferred  to  the  lessee  the  fur- 
niture and  other  household  articles  for  the  sum  of  $6663.42. 
Laird,  the  lessee,  as  a  collateral  security  for  the  punctual 
payment  of  the  rent,  resold  and  retransferred  to  the  lessor 
all  of  said  furniture  and  other  household  articles,  and  also 
sold,  assigned,  and  transferred,  and  covenanted  and  agreed 
to  sell,  assign,  and  transfer,  all  other  articles  of  furniture 
which  the  lessee  should  purchase  and  place,  or  cause  to  be 
purchased  and  placed  upon  said  demised  premises  during 
said  term,  it  being  then  known  to  and  contemplated  by  said 
parties  that  it  would  be  necessary  for  the  lessee  to  purchase 
and  place  a  large  amount  of  furniture  on  said  premises,  in 
addition  to  that  which  was  then  there:  and  it  being  the 
agreement  and  intention  of  said  parties  that  when  and  so 
often  as  any  additional  furniture  should  be  purchased  and 
placed  on  the  premises  by  the  lessee,  it  should  be  deemed 
and  considered  as  belonging  to  the  complainant  as  collateral 
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security  for  the  payment  of  said  rent.  And  the  lessee,  among 
other  things,  covenanted  and  agreed  with  the  lessor  that 
the  said  furniture  and  other  household  articles,  as  well  that 
which  then  was  on  said  premises  as  that  which  should  there- 
after be  placed  thereon  by  the  lessee,  should  not  be  sold  or 
otherwise  disposed  of,  or  removed  from  said  premises  during 
the  term,  but  should  remain  thereon,  as  the  property  of  the 
complainant,  as  collateral  security  for  the  payment  of  said 
rent. 

The  bill  charges  that,  in  pursuance  of  the  lease,  the  lessee 
entered  upon  the  possession  and  enjoyment  of  the  premises, 
and  that  large  arrears  of  rent  are  due  to  the  complainant ; 
that  after  the  execution  of  the  lease,  the  lessee,  as  had  been 
contemplated,  purchased  and  placed  on  the  demised  premises 
a  large  amount  of  furniture,  of  the  value  of  about  $5000,  in 
addition  to  that  purchased  of  the  complainant,  which  still 
remains  thereon.  The  complainant  insists  that,  by  virtue  of 
his  contract  with  the  lessee,  all  the  said  furniture  belongs  to 
him  as  collateral  security  for  the  payment  of  the  rent,  and 
that  it  cannot  lawfully  be  sold  or  removed  from  the  said 
premises  by  the  said  lessee,  or  by  virtue  of  any  process  or 
proceeding  against  him. 

The  bill  further  charges,  that  sundry  judgments  at  law 
have  been  recovered  against  the  lessee,  and  that,  by  virtue 
of  executions  issued  thereon,  the  sheriff  of  the  county  of 
Cape  May  has  levied  upon  the  said  furniture  on  the  demised 
premises,  and  advertised  the  same  for  sale.  The  bill  pra3rs 
that  an  injunction  may  be  issued  to  restrain  the  sheriff  from 
selling  the  said  furniture,  or  any  part  thereof,  and  from  re- 
moving the  same  from  the  demised  premises.  An  injunc- 
tion issued  pursuant  to  the  prayer  of  the  bill.  The  defend- 
ant now  moves  to  dissolve  the  injunction  for  want  of  equity 
in  the  bill. 

The  question  at  issue  turns  upon  the  validity  and  effect  of 
the  contract  between  the  complainant  and  Laird  relative  to 
the  furniture  and  other  household  articles  specified  in  the 
agreement.   As  to  so  much  of  the  furniture  as  was  sold  by  the 
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complainant  to  Laird,  and  which  was  upon  the  premises  at 
the  date  of  the  lease,  the  validity  of  the  contract  is  not 
called  in  question.  But  in  regard  to  that  part  of  the  furni- 
ture which  was  not  at  the  time  owned  by  the  lessee,  but 
which  it  was  then  contemplated  should  thereafter  be  pur- 
chased and  placed  upon  the  premises,  it  is  insisted  that  the 
contract  is  invaUd  and  inoperative. 

The  design  of  restraining  proceedings  at  law  by  injunc- 
tion out  of  equity  is  to  prevent  an  unfair  use  being  made  of 
the  process  of  a  court  of  law  in  order  to  deprive  another 
party  of  his  just  rights.  2  Story's  Eq.  Jut.^  §  876 ;  1  -Eien 
an  Inj.  ( Waierman)  15,  note. 

To  authorize  the  interference  of  the  court,  the  complain- 
ant must  show  by  his  bill  the  existence  of  a  right,  legal  or 
equitable,  and  the  danger  of  a  deprivation  of  that  right. 

No  fraud  is  imputed  to  the  parties  in  the  making  of  the 
agreement.  It  must  be  assumed  that  the  contract  was  made 
in  good  faith,  and  for  the  purpose  of  securing  a  bona  fide 
debt  thereafter  to  grow  due. 

The  objection  is,  that  a  valid  sale  or  transfer  cannot  bo 
made  of  chattels  which  at  the  time  of  the  contract  are  not 
owned  by  the  vendor,  and  have  no  actual  or  potential  exist- 
ence. It  is  clear  that,  if  valid  at  all,  the  contract  must  be 
valid  as  a  chattel  mortgage. 

It  is  not  a  pledge.  These  chattels  were  not  delivered,  and 
were  not  capable  of  delivery  at  the  time  of  the  contract. 
They  had  no  existence. 

At  the  common  law,  there  cannot  be  a  technical  pledge  of 
property  not  then  in  existence  or  to  be  acquired  by  the 
pledgor  infutuTO,    Story  on  Bailments ^  §  286,  294. 

It  is  equally  clear  that  the  contract  cannot  operate  as  a  legal 
sale  or  mortgage  of  the  chattels.  To  constitute  a  valid  sale  at 
law,  the  vendor  must  have  a  present  property,  either  actual 
or  potential,  in  the  thing  sold.  Grantham  v.  Hawley,  Ho- 
hart's  JR.  132 ;  Co,  Idtt  265,  a,  note  1 ;  Robinson  v.  MacdoneUj 
5  Mavle  ^  /S.  228;  2  Kmis  Com.  468;  1  Parsfy^is  on  Con 
437 ;  SUyry  on  Sales,  §  185, 186. 

2  m* 
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It  is  not  necessary  that  the  vendor  should  have  the  actual 
property,  or  that  the  chattel  should  have  an  actual  existence. 
It  is  enough  that  he  have  it  potentially.  The  distinction 
was  taken  in  the  early  case  of  Chrantham  v.  HawUy,  already 
referred  to.  The  lessor  in  that  case  covenanted  that  the 
lessee  of  a  term  might  take  the  corn  that  should  be  growing 
at  the  end  of  the  term.  It  was  held  that  the  words  were 
good  to  transfer  the  property  as  soon  as  it  was  extant,  the 
lessor  of  the  land  having  the  crops  not  actually  but  poten- 
tially. 

So  it  was  said,  a  parson  may  grant  all  the  tithes  of  wool 
that  he  may  have  in  a  certain  year.  But  a  man  cannot 
grant  all  the  wool  that  shall  grow  upon  his  sheep  that  he 
shall  hereafter  buy,  for  there  he  hath  it  neither  actually  nor 
potentially.  The  distinction  will  be  found  recognised  in 
most  of  the  leading  cases,  and  fully  stated  by  the  elementary 
writers  already  cited. 

In  this  case  the  lessee  had  neither  actual  nor  potential 
property  in  the  chattels  mortgaged.  They  were  articles 
which  it  was  contemplated  should  be  thereafter  purchased 
by  the  lessee.  And  the  agreement  is,  that  when  and  so  often 
as  any  additional  furniture  shall  be  purchased  and  placed  on 
the  premises  by  the  lessee,  it  shall  belong  to  the  lessor  as 
collateral  security  for  the  payment  of  the  rent,  and  shall  not 
be  sold  or  otherwise  disposed  of  or  removed  from  the  prem- 
ises during  the  term. 

It  will  be  assumed,  as  the  authorities  clearly  establish, 
that  the  agreement  does  not  constitute  a  valid  transfer  or 
mortgage  at  law  of  the  after  acquired  chattels. 

The  real  question  is,  whether  the  contract  creates  an 
equitable  mortgage  of  the  chattels  which  a  court  of  equity 
will  enforce  and  protect  as  against  a  subsequent  execution 
creditor. 

In  the  case  of  Langton  v.  Horton,  1  Hare  549,  this  ques- 
tion was  carefully  examined  and  decided  by  Vice  Chancellor 
Wigram.  The  owner  of  a  whaling  ship,  then  on  her  voyage 
to  the  South  seas,  in  order  to  secure  to  the  assignees  certain 
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indebtedness  for  advances,  assigned  the  ship,  with  her  appur- 
tenances, and  also  all  oil  and  head  matter  and  other  cargo 
which  might  be  caught  and  brovght  home  in  the  mid  ship  on 
and  from  her  then  present  voyage.  It  was  held  that  the 
assignment  was,  as  against  the  assignor,  a  valid  assignment 
in  equity,  as  well  of  the  future  cargo  to  be  taken  during  the 
particular  voyage  as  of  the  cargo,  if  any,  which  existed  at 
the  time  of  the  assignment ;  and  the  master,  having  delivered 
up  possession  of  the  ship  and  cargo  to  the  mortgagees  imme- 
diately upon  his  return  from  the  voyage,  it  was  further  held, 
that  the  equitable  title  of  the  mortgagees  to  the  cargo  was 
perfected,  and  could  not  be  defeated  by  a  judgment  creditor 
of  the  assignor  who  afterwards  sued  out  a  writ  of  fieri  facias, 
and  proceeded  to  take  the  ship  and  cargo  in  execution.  It 
may  be  suggested  that  the  owner  of  the  ship  might  be 
deemed  to  have  a  potential  ownership  in  the  whales  to  be 
thereafter  caught  during  that  particular  voyage,  and  that 
upon  this  ground  the  assignment  might  be  held  valid  at  law. 
It  was  held  otherwise,  and  a  similar  assignment  was  declared 
to  be  invalid  at  law  by  Lord  EUenborough,  in  Robinson  v. 
Macdondl,  5  Maule  ^  Sel.  228.  But  if  by  any  latitude  of 
interpretation  that  view  might  be  taken,  it  manifestly  did 
not  influence  the  result  of  the  cause. 

In  the  course  of  his  opinion,  the  Vice  Chancellor  says :  "  I 
lay  out  of  view  all  questions  as  to  the  operation  of  the  in- 
strument at  law,  and  look  at  the  case  only  as  a  question  in 
equity y  And  again  he  says :  "  I  rely  in  this  case  on  the 
general  principle,  that  there  having  been  such  a  contract  as 
would  in  equity  entitle  the  plaintiffs,  as  against  the  owner,  to 
the  cargo  when  it  arrived,  and  the  title  under  that  contract 
having  been  perfected  by  a  possession  lawfully  taken  under 
the  deed,  which  there  is  no  attempt  on  the  part  of  the  owner 
to  impeach,  the  subsequent  judgment  creditor  cannot  take 
that' property  from  the  plaintiffs."  It  may  be  again  suggested 
that  there  is  this  further  dissimilarity  between  the  cases.  In 
the  reported  case,  the  ship  and  cargo,  on  her  return  from  the 
voyage,  was  delivered  to  the  mortgagees,  and  thus  the  equi- 
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table  title  of  the  mortgagees  was  perfected ;  whereas  in  the 
present  case  the  chattels  were  not  delivered  to  the  mort- 
gageO;  but  remained  in  the  possession  of  the  mortgagor.  It 
is  true  the  chattels  were  not  in  the  actual  possession  of  the 
lessor,  but  they  were  delivered  to  the  lessee  upon  the  demised 
premises,  where,  in  accordance  with  the  contemplation  of  the 
parties  and  the  terms  of  the  agreement,  they  were  to  be 
used  by  the  tenant,  and  from  which  they  were  not  to  be  re- 
moved during  the  continuance  of  the  term.  This  in  no  wise 
affected  the  validity  of  the  contract,  but  was  a  delivery,  ac- 
cording to  the  terms  and  spirit  of  the  contract,  which  per- 
fected the  equitable  title  of  the  mortgagee.  In  this  regard 
there  is  no  real  dissimilarity  between  the  cases. 

In  the  more  recent  case  of  MitcheU  v.  Winslow,  2  Story  s 
It.  630,  this  question  underwent  a  more  elaborate  examina- 
tion, by  Mr.  Justice  Story,  in  the  Circuit  Court  of  the  United 
States.  The  court  held  that  to  make  a  grant  or  assignment 
valid  at  law,  the  thing  which  is  the  subject  of  it  must  have 
an  existence,  actual  or  potential,  at  the  time  of  such  grant  or 
assignment.  But  courts  of  equity  support  assignments,  not 
only  of  choses  in  action,  but  of  contingent  interests  and  ex- 
pectations, and  also  of  things  which  have  no  present  actual 
or  potential  existence,  but  rest  in  mere  possibility  only. 

In  that  case  the  mortgagors,  being  engaged  in  the  manu- 
facture of  cutlery  in  1839,  borrowed  of  the  mortgagee  a 
sum  of  money,  payable  in  four  years,  with  interest  semi- 
annually, and  on  the  same  day  gave  him  a  deed  of  all  the 
machinery  in  their  manufactory,  with  all  the  tools  and  im- 
plements of  every  kind  thereunto  belonging,  together  with 
all  the  tools  and  machinery  for  the  use  of  the  said  manufeu;- 
tory  which  they  might  at  any  time  purchase  for  four  years 
from  that  date,  and  also  all  the  stock  which  they  might  manu- 
facture or  purchase  during  the  said  four  years.  In  July, 
1842,  the  agent  of  the  mortgagee  took  possession  of  the  pro- 
perty for  breach  of  the  condition  of  the  mortgage,  including 
the  machinery,  tools,  and  stock  in  trade  which  had  been 
made  and  purchased  after  the  execution  of  the  mortgage. 
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The  mortgagors  subsequently  became  bankrupt.  The  case 
came  before  the  court  upon  a  petition  of  the  assignee  in 
bankruptcy  for  an  order  authorizing  him  to  take  possession 
of  the  mortgaged  chattels.  But  the  court  denied  the  appli- 
cation, holding  that  such  stipulations  in  a  mortgage  in  regard 
to  property  subsequently  acquired  protect  such  property 
from  other  creditors  of  the  mortgagor. 

In  the  course  of  a  very  elaborate  opinion,  after  quoting  at 
some  length  from  the  opinion  of  the  Vice  Chancellor  in 
Langton  v.  Hortoriy  Judge  Story  said :  "  Now  it  seems  to  me 
that  this  reasoning  is  exceedingly  cogent  and  striking,  and  it 
stands  upon  grounds  entirely  satisfactory  and  conclusive 
upon  the  whole  subject."  And  as  the  result  of  his  investi- 
gation, he  adds :  "  It  seems  to  me  the  clear  result  of  all  the 
authorities,  that  wherever  the  parties  by  their  contract  in- 
tended to  create  a  positive  lien  or  charge,  either  upon  real 
or  personal  property,  whether  then  owned  by  the  assignor  or 
not,  or  if  personal  property,  whether  it  is  then  in  esse  or  not, 
it  attaches  in  equity  as  a  lien  or  charge  upon  the  particular 
property,  as  soon  as  the  assignor  or  contractor  acquires  a 
title  thereto  against  the  latter,  and  all  persons  asserting  a 
claim  thereto  under  him,  either  voluntarily  or  with  notice, 
or  in  bankruptcy."  These  cases,  I  think,  in  principle  clearly 
control  the  present  case,  and  I  am  quite  satisfied  to  rest  my 
conclusion  upon  their  authority.  It  would  be  difficult  indeed, 
upon  a  question  of  equity,  to  cite  higher  authority,  upon 
either  side  of  the  Atlantic,  than  the  eminent  judges  whose 
opinions  have  been  referred  to. 

A  further  question  occurs,  viz.  whether,  admitting  the 
equitable  mortgage  to  be  valid  against  the  mortgagor,  and 
all  persons  claiming  under  him  with  notice,  it  will  be  en- 
forced against  a  subsequent  judgment  creditor  of  the  mort- 
gagor. It  was  so  held  by  Vice  Chancellor  Wigram  in  the 
case  of  Langton  v.  JSorton,  already  cited.  The  subject  after- 
wards underwent  a  more  elaborate  examination  by  the  same 
learned  judge,  in  the  case  of  Whitworth  v.  Gatigain,  3  Hare 
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416,  where  the  grounds  of  his  conclusion  are  clearly  and 
convincingly  stated. 

As  a  chattel  mortgage  is  not  required  by  the  laws  of  this 
state  to  be  recorded,  the  decision  can  in  no  wise  conflict  with 
the  policy  of  our  registry  act. 

It  was  further  urged  that  the  court  ought  not  to  interfere 
with  the  sale  by  the  sheriff  upon  the  ground  that  the  com- 
plainant is  but  a  mortgagee,  and  that  the  sheriff  may  law- 
fully sell  the  equity  of  redemption,  leaving  the  rights  of  the 
mortgagee  undisturbed. 

It  has  been  held  in  this  court  that  the  equity  of  redemp- 
tion of  a  mortgagor  of  chattels  in  possession  may  be  levied 
upon  and  sold  by  virtue  of  executions  against  the  mort- 
gagor.    Doughten  v.  Gray^  2  Stock.  328. 

Conceding,  for  the  purposes  of  this  cause,  the  validity  of 
this  doctrine  in  its  fullest  extent — ^admitting  the  legal  right 
of  an  execution  creditor  to  levy  upon  and  sell  the  equity  of 
redemption — ^will  a  court  of  equity  permit  that  right  to  be 
exercised  where  of  necessity  it  will  greatly  impair,  if  not 
utterly  destroy  the  rights  of  the  mortgagee?  Upon  this 
subject,  I  think  there  can  be  no  question.  To  permit  this 
property  to  be  sold  under  execution  subject  to  the  rights  of 
the  mortgagee  must  of  necessity  be  prejudicial  to  the  in- 
terests both  of  the  mortgagor  and  mortgagee.  The  pro- 
perty so  purchased  will  never  command  a  fair  price.  It  is 
uncertain  whether  the  mortgagor  will  have  any,  and  if  any 
what  interest  in  the  chattels,  after  the  satisfaction  of  the 
mortgage  debt.  Every  article  would  be  liable  to  be  with- 
drawn from  the  hands  of  the  purchaser  to  satisfy  the  claim 
of  the  mortgagee.  The  rights  of  the  mortgagee  will  be 
most  materially  affected  by  a  sale,  because  it  will  be  ex- 
tremely difficult,  if  not  impossible,  to  follow  the  chattels  sold 
into  the  hands  of  various  purchasers.  Litigation  to  enforce 
a  recovery  would  be  indefinitely  multiplied.  The  claims  may 
be  lost  by  the  insolvency  of  the  purchasers,  and  the  lien  may 
be  impaired  or  destroyed  by  intervening  equities  arising  from 
hoTUi  fide  sales  of  the  property  to  other  purchasers  without 
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notice.  To  prevent  irreparable  mischiefs  and  a  multiplicity 
of  suits,  and  to  insure  the  lien,  of  the  mortgage  from  being 
seriously  imperilled,  an  injunction  to  restrain  a  sale  by  the 
sheriff  would  seem  absolutely  necessary.  It  is  on  this  ground 
that  courts  of  equity  restrain  by  injunction  the  sale  of  the 
interest  of  one  partner  in  the  partnership  property  under  an 
execution  at  law  against  such  partner,  though  the  validity  of 
the  levy  subject  to  the  rights  of  the  creditors  of  the  partner- 
ship is  not  questioned.  1  Story's  Eq,  Jur.^  §  678,  and  cases 
there  cited ;  Story  on  Part  264. 

To  permit  the  sale,  and  yet  enjoin  the  removal  of  the  pro- 
perty by  the  purchaser,  as  was  proposed  upon  the  argument, 
would  be  but  an  imperfect  remedy  for  the  evils  to  the  mort- 
gagee, while  it  would  enhance  the  loss  of  the  mortgagor. 
No  bona  fide  purchaser  would  be  willing  to  purchase  under 
such  restriction. 

The  motion  to  dissolve  the  injunction  is  denied  with  costs. 


William  R.  Kaighn  and  others  vs.  Maria  M.  Fuller  and 

others. 

When  one  of  two  obligors  in  a  bond  claims  relief  against  the  holder  of  the 
bond,  on  the  ground  that  he  is  a  surety  for  his  co-obligor,  and  that  the 
creditor  has  given  time  to  the  principal  debtor  without  the  consent  of 
the  surety,  and  there  is  nothing  on  the  face  of  the  bond  to  show  the  ex- 
istence of  the  suretyship,  the  surety,  to  entitle  himself  to  exemption 
from  liability,  must  show  that  the  fact  of  suretyship  was  communicated 
to  the  creditor.  The  privilege  of  the  surety  is  a  mere  equity,  and  can 
only  be  binding  on  those  who  have  notice  of  its  existence. 

Where  an  injunction  has  been  granted  against  the  assignee  of  the  bond, 
at  the  instance  of  the  surety,  to  restrain  the  collection  of  the  bond  out 
of  the  property  of  the  snrety,  and  it  appears  that  the  assignment  was 
not  made  in  the  presence  of  the  assignee,  or  by  her  immediate  action, 
bat  through  the  intervention  of  her  son  and  agent,  and  the  bill  merely 
alleges  that  the  complainant  believer  and  charges  that  notice  of  the  ex- 
istence of  the  suretyship  was  communicated  to  the  agent  at  the  time  of 
the  assignment,  the  denial  by  the  defendant  of  all  knowledge,  informa- 
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tion,  or  belief  that  sucli  notice  vrae  commnnicated  to  her  agent,  ii  a  suf- 
ficient denial  of  the  equity  of  the  bill  to  entitle  the  defendant  to  a  dis- 
solution of  the  injunction. 


On  the  filing  of  the  bill  in  this  cause,  an  injunction  was 
granted.  The  defendant,  having  answered  the  bill,  now 
moves  to  dissolve  the  injunction. 

P,  L.  Voorhees,  for  the  motion. 

Browning,  for  complainant,  contra. 

The  Chancellor.    On  the  seventeenth  of  September, 
1843,  Charles  Kaighn  and  William  R.  Kaighn  gave  to  their 
sister,  Mary  M.  Kaighn,  their  joint  and  several  bond,  with 
warrant  of  attorney  to  confess  judgment  to  secure  the  pay- 
ment, in  one  year  with  interest,  of  a  debt  of  $3600,  due 
from  the  said  Charles  Kaighn  to  the  obligee.     On  the  seven- 
teenth of  April,  1858,  the  bond  was  assigned  to  Maria  M, 
Fuller.     Subsequent  to  the  assignment,  Henry  M.  Fuller, 
the  agent  of  the  assignee,  accepted  from  Charles  Kaighn,  the 
principal  debtor,  without  the  knowledge  or  consent  of  the 
surety  on  the  bond,  certain  notes  and  bills  of  exchange,  pay- 
able at  a  future  day,  which  the  bill  alleges  were  received  on 
account  of  the  money  due  on  the  bond.     On  the  twenty-sixth 
of  February,  1861,  the  assignee  of  the  bond  caused  judg- 
ment to  be  entered  upon  the  bond  against  both  obligors, 
and  execution  to  be  thereupon  issued,  by  virtue  whereof  the 
sheriff  levied  upon  the  property  of  the  surety  on  the  boni 
Subsequent  to  the  levy,  the  surety  made  an  assignment  for 
the  benefit  of  his  creditors. 

The  bill  is  filed  by  the  surety  and  by  his  assignees  to  set 
aside  the  judgment  and  execution,  upon  the  ground  that  the 
creditor,  having  given  time  to  the  principal  debtor  for  pay- 
ment of  the  debt  without  the  knowledge  or  consent  of  the 
surety,  has  discharged  the  surety  from  liabiUty. 

The  bond  is  in  the  usual  form.    There  is  nothing  upon  its 
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face  to  indicate  the  existence  of  the  suretyship.  It  is  in- 
cumbent therefore  upon  the  surety,  in  order  to  entitle  him- 
self to  exemption  from  his  liability  as  an  obligor,  to  show 
that  the  fact  of  the  suretyship  was  communicated  to  the 
creditor ;  for,  as  the  privilege  of  the  surety  is  a  mere  equity, 
it  can  only  be  binding  on  those  who  have  notice  of  its  exist- 
ence. Harrison  v.  Qmrtauldj  3  Bam.  4*  Ad.  36 ;  Wilson 
V.  Foot,  11  Mete.  285;  Gahn  v.  Niemcewicz,  3  Faige  614; 
S.  a  on  Appeal,  11  Wend.  312;  2  Am.  Lead.  Cos.  (ed. 
1857)  411 ;  3  Lead.  Cos.  in  Eq.  {ed.  1859)  572. 

The  answer  of  the  creditor  contains  a  very  full  and  ex- 
plicit denial  of  all  knowledge  upon  her  part  of  the  existence 
of  the  suretyship.  She  denies  that  it  was  ever  communi- 
cated to  her  that  the  said  William  R.  Kaighn  was  only  the 
surety  of  the  said  Charles  Kaighn,  or  that  she  had  any 
knowledge  that  such  was  the  fact,  or  that  the  existence  of 
the  suretyship  was  in  any  way  claimed  or  pretended. 

The  assignment  of  the  bond,  however,  though  made  directly 
to  Maria  M.  Fuller,  was  not  made  in  her  presence  or  by  her 
immediate  agency,  but  by  the  procurement  of  her  son,  Henry 
M.  Fuller,  who  acted  as  her  agent  in  the  transaction. 

The  agent  is  dead.  The  answer  of  the  defendant  does  not, 
and  in  the  nature  of  things  could  not  contain  a  denial  upon 
knowledge  that  notice  of  the  suretyship  was  given  to  or  pos- 
sessed by  the  agent.  The  allegation  of  the  defendant,  in  the 
answer  upon  the  subject,  is  that  she  has  not  been  informed, 
and  does  not  believe  that  at  the  time  of  the  assignment  to 
her  the  agent  was  informed  or  knew  the  fact,  that  Charles 
Kaighn  was  the  principal  debtor,  or  that  William  R.  Kaighn 
was  only  surety,  or  executed  the  bond  as  surety  for  the  said 
Charles. 

It  is  insisted  that  there  is  no  sufficient  denial  of  notice  to 
the  agent  of  the  obligee  by  whom  the  assignment  was  pro- 
cured, and  that  notice  to  the  agent  is  notice  to  the  principal. 

Conceding  that  notice  to  the  agent  of  the  existence  of  the 
suretyship  would  bind  the  principal,  still  I  think  the  answer 

Vol.  I.  2  N 


Digitized  by 


Google 


422  CASES  IN  CHANCERY. 

Kftighn  V.  Fttlkr. 

is  a  sufficient  denial  of  the  equity  of  the  bill  to  entitle  the 
defendant  to  a  dissolution  of  the  injunction.     It  is  at  least 
as  full  and  satisfactory  as  the  charge  of  the  bill.     The  bill 
charges  that,  ''  at  the  time  of  making  said  assignment,  and 
long  before,  your  orator,  John  Cooper,  well  knew  that  said 
Charles  Kaighn  was  the  principal  debtor  of  said  bond,  and 
that  your  orator,  William  R.  Kaighn,  was  the  surety  only  of 
said  Charles  as  aforesaid;  that  at  or  before  the  time  of 
making  said  assignment,  as  your  orators  believe  and  charge, 
the  said  Henry  M.  Fuller  was  informed,  and  then  well  knew 
that  your  orator,  William  R.  Kaighn,  was  only  the  surety  of 
said  Charles  Kaighn  as  aforesaid,  which  fact  your  orators 
believe  and  charge  he  communicated  to  his  principal,  Maria 
M.  Fuller,  if  she  was  such  principal,  and  really  interested  in 
said  assignment;  but  whether  so  actually  made  known  to 
her  or  not,  your  orators  charge  that  she  was  and  is  bound 
by  the  knowledge  thereof  given  to  said  Henry  M.  Fuller, 
her  agent  and  attorney."     There  is  no  mistaking  the  mean- 
ing and  extent  of  these  averments.     The  charges  are  made 
with  the  clearness,  precision,  and  distinct  presentment  of  the 
legal  principle  involved,  which  in  an  eminent  degree  charac- 
terizes the  pleadings  of  the  distinguished  counsel  by  whom 
the  bill  was  drawn.      Two  of  the  complainants  by  whom 
these  charges  are  made  are  John  Cooper,  the  husband  of  the 
obligee,  who  owned  the  bond,  and  by  whom  the  assignment 
to  Mrs.  Fuller  was  made,  and  William  R.  Kaighn,  the  surety. 
If  notice  of  the  suretyship  was  given  at  or  before  the  as- 
signment it  would  naturally  have  been  by  the  assignor  or  by 
the  surety,  or  by  the  procurement  of  one  of  them.     The 
charge  that  Cooper,  the  assignor,  knew  of  the  suretyship  is 
made  upon  his  knowledge.     The  charge  that  Henry  M.  Ful- 
ler, the  agent  of  the  assignee,  knew  of  the  suretyship  is  not 
made  either  upon  knowledge  or  information,  but  simply  upon 
the  belief  of  the  complainants,  and  in  the  very  terms  in 
which  it  is  charged  that  the  information  was  given  by  Henry 
M.  Fuller  to  his  mother.     The  special  affidavit  annexed  to 
the  bill  is  sworn  to  by  all  the  complainants.    They  there 
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state  their  knowledge  of  most  of  the  material  facts  upon 
which  the  equity  of  the  bill  rests.  But  the  affidavit  is  en- 
tirely silent  as  to  any  knowledge  or  information  possessefd  by 
either  of  the  complainants,  that  notice  of  the  existence  of 
the  suretyship  was  at  any  time  given  to  Henry  M.  Fuller, 
the  agent  of  the  assignee.  No  other  affidavit  is  annexed  to 
the  bill.  Under  the  circumstances  of  the  case,  if  notice  had 
in  point  of  fact  been  given  to  Fuller  of  the  existence  of  the 
suretyship,  there  could  have  been  no  difficulty  in  obtaining 
and  annexing  to  the  bill  more  satisfactory  proof  of  that  fact. 
The  charges  of  the  bill  were  regarded  as  sufficient  to  justify 
the  granting  of  the  injunction  and  putting  the  defendant 
upon  her  answer.  But  the  answer  is  a  sufficient  denial  of 
the  complainants'  equity,  and  entitles  the  defendant  to  a  dis- 
solution of  the  injunction. 

If,  therefore,  the  allegations  of  the  bill,  which  are  not  met 
by  the  answer,  sufficiently  show  that  time  for  payment  was 
given  to  the  principal  without  the  knowledge  or  consent  of 
the  surety,  upon  which  I  deem  it  unnecessary  to  express  any 
opinion,  it  cannot  operate  as  a  discharge  of  the  surety. 

The  injunction  is  dissolved. 


Sakah  F.  Johnson,  by  her  next  friend,  Thomas  V.  Johnson, 
V8.  George  Vail  and  Garret  Demott. 

On  a  bill  filed  by  a  wife  for  tbe  protection  of  her  separate  property  against 
creditors  of  the  husband,  when  the  bill  is  exhibited  and  sworn  to  by  the 
husband,  as  the  next  friend  of  the  wife,  but  he  is  not  joined  as  a  party 
in  tbe  bill,  either  as  complainant  or  defendant,  it  was  held — 

That  the  husband  cannot  legally  be  joined  as  complainant,  his  interest 
which  is  claimed  by  defendant,  being  adverse  to  that  of  his  wife.  Per- 
sons having  adverse  or  conflicting  interests  in  reference  to  the  subject 
matter  of  the  litigation  ought  not  to  join  as  complainants  in  the  suit. 

If  tbe  husband  and  wife  join  in  a  suit  as  plaintiffs,  or  in  an  answer  as  co- 
defendants,  it  will  be  considered  as  the  suit,  or  the  defence  of  the  hus- 
band alone,  and  it  will  not  prejudice  a  future  claim  by  the  wife  in  respect 
of  her  separate  interest,  nor  will  the  wife  be  bound  by  any  of  the  alle- 
gations therein  in  any  future  litigation. 
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In  a  suit  by  a  wife  for  her  separate  estate,  the  husband  is  a  necessary  de- 
fendant. 

The  practice^  when  the  husband  improperly  joins  with  the  wife  as  com- 
plainant, is  not  to  dismiss  the  bill,  but  to  give  permission  to  the  wife  to 
amend  by  adding  a  next  friend,  and  making  the  husband  a  defendant; 
or  when  no  objection  is  interposed,  to  decree  the  fund  to  be  paid  to  a 
trustee  for  the  use  of  the  wife. 

The  objection  to  such  misjoinder  may  be  taken  by  demurrer,  but  it  consti- 
tutes no  ground  for  dissolving  the  injunction,  if  one  has  been  granted. 
The  bill  may  be  amended  after  injunction  granted  without  prejudice  to 
the  injunction. 

In  such  a  suit,  complainant  will  be  required  to  establish  clearly  by  evi- 
dence her  sole  and  separate  title ;  but  when  the  bill  contains  an  express 
averment  that  the  title  to  the  real  estate  now  occupied  by  the  complain- 
ant is  in  her,  and  that  the  purchase  money  was  paid  out  of  her  separate 
estate,  the  bill  is  not  wanting  in  equity  merely  because  it  does  not  show 
with  legal  precision  how  the  land  originally  became  her  separate  pro- 
perty. 

A  wife  may  lawfully  contract  in  regard  to  her  separate  estate,  and  she  will 
be  entitled  to  the  benefit  of  such  contract.  With  the  assent  of  the  hus- 
band and  father,  the  labor  of  the  wife  and  children  may  be  bestowed 
upon  the  separate  estate  of  the  wife,  and  thus  enure  to  her  benefit. 

An  injunction  was  granted  to  restrain  a  creditor  of  the  husband  from  sell- 
ing, in  satisfaction  of  his  claim,  the  proceeds  of  the  wife's  real  estate, 
although  such  proceeds  may  have  been  raised  by  the  labor  of  the  wife 
and  minor  children  of  the  husband. 


The  bill  is  filed  on  behalf  of  a  married  woman,  by  her 
husband  and  next  friend,  for  an  injunction  to  restrain  an 
execution  creditor  of  the  husband  from  selling  and  disposing 
of  property  claimed  to  be  the  separate  estate  of  the  wife. 
The  property  levied  upon  consisted  of  growing  crops,  which 
were  about  to  be  harvested,  and  which  required,  upon  the  one 
hand,  the  immediate  intervention  of  the  court  to  protect  the 
complainant's  rights,  and  on  the  other,  that  security  should 
be  given  to  indemnify  the  execution  creditor  against  loss  by 
the  operation  of  the  injunction.  Upon  such  security  being 
given,  an  order  was  made,  in  the  nature  of  a  temporary  in- 
junction, restraining  the  sale,  and  a  rule  was  granted  upon 
the  defendant  to  show  cause  why  an  injunction  should  not 
issue.    The  cause  is  heard  upon  the  rule  to  show  cause. 
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Mr.  VanaUa,  for  defendant 

The  bill  is  radically  defective,  because  the  husband  of  com- 
plainant is  not  made  a  party  defendant.  Story's  Eq,  FL, 
§  63 ;  1  Daniell  142-3 ;  Bugfies  v.  Edwards,  1  Sim,  ^  Stu. 
185 ;  Beeve  v.  Dalleyy  2  Ibid.  464 ;  Wake  v.  Parker,  2  Keen 
60 ;  SigeL  v.  Phdps,  7  Simmia  239. 

As  to  a  married  woman^s  right  to  her  separate  property. 
Kinrvee  v.  Good,  9  Harris  349 ;  Gamber  v.  Garaber,  6  J3ar- 
m  363 ;  Freeman  v.  Or^er,  6  Diter  476  ;  Snyder  v.  Snyder, 
3  5ar6.  /J.  C.  iZ.  621 ;  iTwd  v.  Cass,  9  76id.  366. 

The  Chancellor.  The  bill  charges  that  the  complainant 
is  the  owner  in  fee,  in  her  own  right,  of  a  farm  in  the  county 
of  Morris,  and  of  the  stock  thereupon ;  that  the  complain- 
ant, with  her  husband  and  children,  reside  upon  the  farm, 
and  cultivate  it,  and  the  proceeds  are  used  for  the  support  of 
the  complainant  and  her  family,  and  that  no  part  of  the  pro- 
ceeds of  her  husband's^  business  have  gone  to  the  support  of 
his  family  or  the  carrying  on  of  the  farm;  that  the  whole 
purchase  money  of  said  farm  was  paid  by  the  complainant 
out  of  her  separate  estate,  and  the  farm  is  conducted  by  the 
complainant  at  her  own  expense,  and  for  the  support  of  her- 
self and  children ;  that  the  sheriff,  by  virtue  of  an  execution 
at  law  and  by  direction  of  the  defendant,  the  plaintiff  in 
said  execution,  has  levied  upon  the  growing  crops  upon  the 
farm,  and  is  about  proceeding  to  sell  the  same,  in  disregard 
of  the  claim  and  the  rights  of  the  complainant. 

It  is  not  denied  that  the  bill,  in  its  general  aspect,  presents 
a  clear  case  for  injunction.  The  complainant,  under  color  of 
legal  proceedings,  is  about  to  be  stripped  of  the  means  of 
subsistence  for  herself  and  her  family  without  the  opportunity 
of  a  trial  of  her  right.  An  action  at  law  against  the  sheriff 
or  the  plaintiff  in  execution  affords  her  no  adequate  redress. 

1.  It  is  objected  that  the  husband  is  a  necessary  party  to  the 
bill.     The  bill  is  exhibited  and  sworn  to  by  the  husband  as 

2n* 
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the  next  friend  of  the  wife ;  but  he  is  not  joined  as  a  party 
in  the  bill,  either  as  complainant  or  defendant.  He  cannot 
legally  be  joined  as  complainant,  his  interest,  which  is 
claimed  by  the  defendants,  being  adverse  to  that  of  his  wife. 
Persons  having  adverse  or  conflicting;  interests  in  reference 
to  the  subject  matter  of  the  litigation^ ought  not  to  join  as 
complainants  in  the  suit.  Davies  v.  Quartermanj  4  Younge 
4-  ColL  257 ;  Grant  v.  Van  Sckoonhoven,  7  Faige  257 ;  Al- 
ston V.  Jones,  3  Barb.  Ch.  B.  400. 

And  if  the  husband  and  wife  join  in  a  suit  as  plaintiflfe,  or 
in  an  answer  as  codefendants,  it  will  be  considered  as  the 
suit  or  the  defence  of  the  husband  alone ;  and  it  will  not 
prejudice  a  future  claim  by  the  wife  in  respect  of  her  sepa- 
rate interest,  nor  will  the  wife  be  bound  by  any  of  the  alle- 
gations therein  in  any  future  litigation.  Pawlet  v.  Ddavdf 
2  Ves.  sen,  666;  Mole  v.  Smith,  1  Jac,  4-  TT.  648;  Evghes 
V.  Evans,  1  Sim.  4"  Stu.  185 ;  Beeve  v.  DaUey,  2  Ibid.  464; 
Wake  V.  Parker^  2  Keen  73 ;  England  v.  Downs,  1  Beavan 
96 ;  Sigel  v.  Phelps,  7  Simmis  239 ;  Owden  v.  Campbell,  8 
Simons  651 ;  1  DanidCs  Ch,  Prac.  142. 

And  in  a  suit  by  the  wife  for  her  separate  estate,  the  hus- 
band is  a  necessary  defendant.  S,  A.  and  Thorby  v.  Feofe, 
1  Younge  ^-  CoU,  438. 

But  the  practice,  where  the  husband  unites  with  the  wife, 
is  not  to  dismiss  the  bill,  but  to  give  permission  to  the  wife 
to  amend  by  adding  a  next  friend  and  making  the  husband 
a  defendant.  England  v.  Dojvns,  1  Beavan  96 ;  Wake  v. 
Parker,  2  Keen  73. 

Or,  where  no  objection  is  interposed,  to  decree  the  fund 
to  be  paid  to  a  trustee  for  the  use  of  the  wife.  Ghiffith  v. 
Wood,  2  Vesey  452;  Simons  v.  Horwood,  1  Keenl]  Sigd 
v.  Phelps,  7  Simons  239. 

In  Beiti  and  Wife  v.  Heath,  6  Howard  228,  it  was  held,  by 
the  Supreme  Court  of  the  United  Stat<?s,  that  it  was  no  ol»- 
jection  to  a  bill  filed  in  relation  to  the  separate  property  of 
the  wife,  that  the  husband  is  made  a  party  to  it  with  hi^ 
wife.     In  delivering  the  opinion  of  the  court,  Mr.  Justicx* 
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McLean  said:  ''where  the  wife  complains  of  the  husband, 
and  asks  relief  against  him,  she  must  use  the  name  of  some 
other  person  in  prosecuting  the  suit ;  but  where  the  acts  of 
the  husband  are  not  complained  of,  he  would  seem  to  be  the 
most  suitable  person  to  unite  with  her  in  the  suit.  This  is 
a  matter  of  practice  within  the  discretion  of  the  court.  It 
is  sanctioned  in  the  sixty-third  section  of  Story's  Equity 
Pleadings  and  by  Fonblanque."  In  some  of  the  earlier  edi- 
tions of  Story's  Equity  Pleadings,  the  practice,  as  stated  by 
Mr.  Justice  McLean,  was  certainly  sanctioned  by  the  lan- 
guage of  the  section  referred  to.  It  is  stated  to  be  the  ordi- 
nary practice,  at  least  for  conformity's  sake,  in  suits  by  or 
against  the  wife  in  regard  to  her  separate  property,  to  join 
the  husband  as  a  party  plaintiff  or  defendant.  But  in  the 
more  recent  editions  of  the  treatise  the  phraseology  of  the 
section  is  materially  changed,  with  the  very  design  of  guard- 
ing against  misapprehension,  and  conforming  it  to  the  well 
settled  rule  of  the  English  courts  of  equity.  The  rule  is 
stated  thus :  "  In  practice,  where  the  suit  is  brought  by  the 
wife  for  her  separate  property,  the  husband  is  sometimes 
made  a  coplaintiff.  But  this  practice  is  incorrect,  and  inN 
all  such  cases  she  ought  to  sue  as  sole  plaintiff  by  her  next  ) 
friend,  and  the  husband  should  be  made  a  party  defendant,  / 
for  he  may  contest  that  it  is  her  separate  property,  and  the 
claim  may  be  incompatible  with  his  marital  rights."  Story's 
Eq.  PI  {6ih  ed),  §  63. 

In  the  case  of  Wake  v.  Parker,  2  Keen  59,  Lord  Laugdale 
sustained  a  demurrer  on  the  ground  of  a  misjoinder  of  par- 
ties to  a  bill  filed  by  the  husband  and  wife  for  the  separate 
estate  of  the  wife.  In  the  course  of  an  elaborate  examina- 
tion of  the  question,  he  said :  "  It  has  undoubtedly  been  very 
usTial  to  file  such  bills,  and  many  decrees  have  been  made 
without  objection  in  suits  instituted  by  the  husband  and  wife 
for  the  wife's  separate  estate,  the  court  itself  taking  care 
that  the  separate  estate  of  the  wife  recovered  in  such  suits 
shall  be  protected  from  the  husband Neverthe- 
less, whenever  the  attention  of  the  court  has  been  drawn  to 
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the  subject,  such  suits  have  always  been  considered  to  be  the 
suits  of  the  husbands,  and  to  be  instituted  and  prosecuted  by 
them  and  under  their  influence."  And  after  referring  to  a 
number  of  the  cases  already  cited,  he  adds :  "It  was  argued 
that  these  authorities  do  not  apply  to  cases  in  which  there  is 
no  dispute  between  husband  and  wife;  but  in  considering 
them,  I  think  they  do  not  admit  of  that  limitation,  and  that 
it  is  necessary  to  regard  the  interest  of  all  parties.  Not  only 
ought  the  wife  to  be  protected  in  the  enjoyment  of  her  sepa- 
rate property,  but  the  parties,  also,  who  are  sued  ought  to 
be  protected  against  concurrent  or  consecutive  demands  of 
the  husband,  suing  in  the  name  of  himself  and  his  wife,  and 
of  the  wife  suing  by  her  next  friend."  The  demurrer  was 
sustained,  but  leave  was  given  to  strike  out  the  name  of  the 
husband  as  plaintiff,  and  make  him  a  defendant,  and  to  in- 
sert the  name  of  a  next  friend  to  the  wife  and  children. 

In  Fonblanques  Eq,j  Book  1,  cA.  2,  §  6,  page  109,  riote  (p), 
it  is  said :  "  There  are  numberless  cases  in  which  the  wife 
has  been  allowed,  through  the  medium  of  her  prochein  amy, 
to  sue  her  husband  in  respect  of  her  separate  property ;  but 
I  have  not  been  able  to  find  any  case,  either  at  law  or  in 
equity,  in  which  she  has  been  allowed  to  sue  or  be  sued  by  a 
stranger,  merely  in  respect  of  her  separate  property,  with- 
out her  husband  being  plaintiff  or  defendant'*  It  is  a  mis-i 
joinder  for  him  to  unite  in  the  suit  as  plaintiff;  he  mustj 
therefore  be  made  a  defendant.  In  this  particular  the  bill  is 
open  to  demurrer.  But  it  constitutes  no  good  ground  for 
dissolving  the  injunction.  The  bill  may  be  amended,  and 
the  objection  remedied,  even  after  injunction  granted,  with- 
out prejudice  to  the  injunction. 

2.  It  is  objected  that  the  bill  does  not  show  with  suflScient 
certainty  that  the  property  in  controversy  is  the  separate 
property  of  the  wife.  The  bill  does  in  terms  allege  that  the 
wife  acquired  title  to  the  real  estate  by  grant ;  that  the  title 
is  not  only  in  her,  but  that  she  paid  the  whole  purchase 
money  out  of  her  separate  estate.  The  ground  of  the  objec- 
tion is  understood  to  be,  that  the  complainant  acquired  title 
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to  the  farm  now  owned  by  her  in  1857 ;  that  the  title  to  the 
land  in  Newark,  which  was  then  sold,  and  for  which  she  re- 
ceived the  present  farm,  for  all  that  appears  by  the  bill,  may 
have  been  acquired  during  the  coverture,  and  before  the 
passage  of  the  act  of  1852 ;  that  she  may  not  therefore,  by 
virtue  of  that  act,  have  had  title  to  the  said  land  as  her  sole 
and  separate  property  as  if  she  were  a  single  female,  and 
that  consequently  her  husband  may  be  entitled  to  a  life 
estate  in  the  said  land.  The  bill  contains  no  averment  of 
the  time  of  the  complainant's  marriage,  nor  whether  in  point 
of  fact  she  was  married  at  the  time  she  acquired  title  to  the 
real  estate  in  Newark ;  and  it  may  therefore  in  strictness  be 
open  to  objection  on  this  ground  upon  demurrer.  Cer- 
tainly the  mere  exchange  of  property  during  coverture,  and 
while  the  husband  was  embarrassed  by  debt,  would  not 
change  the  essential  rights  of  the  parties;  and  the  com- 
plainant will  be  required  by  evidence  to  establish  clearly  her 
sole  and  separate  title.  But  as  the  bill  contains  an  express 
averment  that  the  title  to  the  real  estate  now  occupied  by  the 
complainant  is  in  her,  and  that  the  purchase  money  was  paid 
out  of  her  separate  estate,  the  bill  is  not  wanting  in  equity 
merely  because  it  does  not  show  with  legal  precision  how  the 
land  originally  became  her  separate  property. 

3.  It  is  further  objected,  that  although  the  title  to  the 
land  is  in  the  wife,  yet  inasmuch  as  the  bill  alleges  that  the 
land  is  conducted  and  worked  by  the  complainant  and  her 
children  that  the  crops  in  law  belong  to  the  husband ;  that 
the  services  of  the  wife  and  minor  children  belong  to  the 
husband;  that  her  contracts  are  his  contracts;  that  the 
laborers  she  employs  are  his  servants,  and  that  consequently 
the  crops  are  his.  Such  a  conclusion  is  a  legal  inference  di- 
rectly in  the  face  of  the  express  averments  of  the  bill.  It 
rests  on  the  assumption  that  the  work  was  done  for  the  hus- 
band, while  the  bill  charges  that  it  was  in  fact  done  for  the 
wife.  It  is  not  denied  that  the  wife  is  entitled  to  the  rents, 
issues,  and  profits  of  her  land ;  and  yet,  if  the  objection  is 
yalid|  she  can  neither  rent  nor  employ  any  one  to  cultivate 
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it,  because  her  contract  would  be  the  contract  of  her  hus- 
band, and  her  tenant  his  tenant.  The  obvious  answer  to  the 
objection  is,  that  the  wife  may  lawfully  contract  in  regard  to 
her  separate  estate,  and  she  will  be  entitled  to  the  benefit  of 
such  contract;  that  with  the  assent  of  the  husband  and 
father,  the  labor  of  the  wife  and  children  may  be  bestowed 
upon  the  separate  property  of  the  wife,  and  thus  enure  to 
her  benefit.  I  know  of  no  rule  of  law  which  requires  a  hus- 
band and  father  to  compel  his  wife  and  children  to  work  in 
the  service  of  his  creditors.  It  is  not  claimed  that  the 
statute  has  given  the  wife  any  right  to  deal  with  her  sepa- 
rate property  in  the  way  of  trade  as  a  feme  sole  without  the 
assent  or  agreement  of  her  husband.  It  has  been  decided 
that  it  does  not.     Freeman  v.  Oraer,  5  Ihier  476. 

Under  the  facts  stated  in  the  complainant's  bill,  the  assent 
of  the  husband  to  the  cultivation  of  the  land  by  the  wife,  he 
living  in  the  house  and  being  engaged  in  other  employments, 
will  be  implied. 

In  the  present  state  of  the  law  in  regard  to  husband  and 
wife,  the  question  has  aspects  that  are  worthy  of  considera- 
tion ;  but  I  am  clear  that  there  is  nothing  in  the  objection 
that  should  prevent  the  issuing  of  the  injunction. 

The  injunction  is  allowed.  Costs  of  this  motion  to  abide 
the  event  of  the  suit. 


Codington  and  Herbert  vs.  Garret  S.  Mott  and  Willum 

A.  Bull. 

On  a  bill  filed  for  the  specific  performance  of  a  contract  for  tbe  exchange 
of  real  estate,  an  application,  made  after  the  cause  was  at  issue  and  after 
the  time  limited  by  the  rule  to  close  testimony  had  expired,  to  amend 
the  bill  by  charging  that  the  contract  is  fraudulent,  and  asking  that  it 
be  declared  void,  must  be  denied. 

Amendments  are  allowed  in  equity  with  great  liberality,  but,  aa  a  general 
rule,  amendments  which  seek  to  make  a  new  cau  ineonniterU  with  iM 


Digitized  by 


Google 


MAY  TERM,  1862.  431 

Codington  v.  Mott. 

originally  madt,  if  allowable  at  all,  Bhould  be  applied  for  and  made  be- 
fore the  cause  is  at  issue. 

Mere  formal  amendments,  sucb  as  the  introduction  of  new  parties  or 
amendments  to  the  prayer  of  the  bill,  to  meet  the  exigency  of  the  case, 
will  be  made  up  to  and  after  the  final  hearing. 

The  proper  practice,  when  complainant  has  mistaken  his  case,  is  to  dismiss 
the  bill  without  prejudice  to  a  new  bill. 

Applications  to  amend  should  be  made  promptly  after  the  necessity  for  the 
amendment  has  been  discovered. 


This  was  an  application  to  amend  the  bill  under  circum- 
stances which  fully  appear  by  the  Chancellor's  opinion. 

Bansom,  for  the  motion. 

WilUaTnaon^  for  Mott,  contra. 

The  Chancellor.  The  bill  in  this  cause  was  filed  to  en- 
force the  performance  of  a  contract  for  \he  exchange  of  real 
estate,  entered  into  between  the  complainants  and  Mott,  one 
of  the  defendants,  on  the  nineteenth  of  June,  1861.  The 
bill  alleges  that,  by  the  agreement,  the  deeds  for  the  ex- 
change of  the  said  real  estate  were  to  be  delivered  on  or  be- 
fore the  twenty-second  day  of  July,  1861 ;  that,  within  the 
time  limited  for  the  exchange  of  said  deeds,  a  deed  was  de- 
livered for  the  land  to  be  conveyed  by  the  complainants 
pursuant  to  the  agreement,  and  that,  for  the  land  to  be  con- 
veyed by  Mott,  a  deed  was  executed  and  delivered  by  Bull 
to  the  agent  of  the  complainants ;  but  that,  as  complainants 
afterwards  discovered,  the  deed  was  executed  in  blank,  and 
the  names  of  the  complainants  afterwards  inserted  as  gran- 
tees, without  the  authority  of  Bull,  by  reason  whereof  the 
deed  is  void,  and  conveys  no  title  to  the  grantees.  The  bill 
prays  that  Mott  may  be  decreed  specifically  to  perform  his 
contract,  and  to  procure  a  valid  deed  for  the  premises  to  be 
executed  to  the  complainants  in  pursuance  of  his  agreement, 
or  in  default  thereof,  that  he  be  decreed  to  reconvey  the 
premises  conveyed  to  him  by  the  complainants.    The  present 
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motion  is  to  amend  the  bill,  by  inserting  therein  a  charge 
that,  at  the  time  of  the  contract,  fcilse  and  fraudulent  repre- 
sentations, as  to  the  value  of  the  property,  were  made  by  the 
agent  of  Mott,  by  striking  from  the  bill  the  prayer  for  spe- 
cific performance,  and  inserting  therein  a  prayer  that  the 
contract  be  declared  fraudulent  and  void. 

The  motion  must  be  denied.  Amendments  are  made  in 
equity  with  great  liberality.  They  are  in  fact  made  at  every 
stage  of  the  proceedings  wherever  the  substantial  ends  of 
justice  will  be  thereby  promoted.  But  the  indulgence  has 
its  limitations,  although,  from  the  very  nature  of  the  case,  it 
is  difficult  to  fix  the  precise  line  beyond  which  the  court,  in 
the  exercise  of  its  discretion,  will  not  go.  Any  imperfection 
in  the  frame  of  the  bill  may  thus  be  remedied  as  often  as 
occasion  shall  require.  Thus,  to  enable  the  court  to  do  com- 
plete justice,  new  matter  existing  at  the  time  of  filing  the 
bill  may  be  inserted,  new  parties  added,  irrelevant  matter 
stricken  out,  and  unnecessary  parties  omitted.  Story's  £q. 
PL,  §  885;  1  Dan.  Ch.  Pr.  469. 

As  a  general  rule,  material  amendments  should  be  applied 
for  and  made  before  the  cause  is  at  issue.  Pedesdales  Treat, 
{by  Jeremy)  55,  322 ;  Coopers  Eq.  PL  333 ;  Story's  Eq,  PI, 
§  332,  886. 

But  formal  amendments,  and  the  introduction  of  necessary 
parties  and  amendments  in  the  prayer  of  the  bill,  to  meet 
the  exigency  of  the  case,  will  be  made  up  to  and  after  the 
final  hearing.     1  Dan.  Ch.  Pr.  439,  440. 

It  would  seem,  as  well  from  the  reported  cases  as  from  the 
language  of  our  rules,  that  the  privilege  of  making  material 
amendments  has  little,  if  any  restriction,  if  made  before  a 
sworn  answer  is  filed  or  issue  joined.  Thus  in  Mavor  v.  Dry, 
2  Sim.  (^  Stu.  113,  the  plaintiflF,  by  his  original  bill,  sought 
to  set  aside  a  deed.  Under  the  usual  order,  he  amended  his 
bill  by  making  a  different  case,  and  sought  to  estabUsh  the 
deed.    Rvles  X,  §  1. 

In  Buckley  v.  Corse,  Saxton  504,  the  bill  was  filed  by  a 
purchaser  at  a  sheriff's  sale  of  land,  on  which  the  defendant 
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Ixeld  a  mortgage.  As  originally  filed,  the  bill  charged  that 
the  complainant  had  an  absolute  title  to  the  premises  older 
than  the  defendant's  mortgage;  bat  that,  under  the  belief 
that  the  mortgage  was  prior  to  the  judgment  under  which 
he  purchased,  he  had  agreed  to  pay  it,  and  had  paid  large 
sums  on  account.  He  thereupon  prayed  for  an  account  of 
the  moneys  thus  paid.  The  answer,  alleging  that  the  de- 
fendant's mortgage  was  in  fact  prior  to  the  complainant's 
title,  denied  the  equity  of  the  bill,  and  the  injunction  was 
dissolved.  After  the  dissolution,  the  complainant  had  leave 
to  amend  his  bill,  and  it  was  amended  by  making  it  a  bill  to 
redeem  the  defendant's  mortgage,  and  a  new  injunction 
granted  by  the  injunction  master  in  the  absence  of  the  Chan- 
cellor. A  motion  was  made  to  dissolve  the  injunction,  upon 
the  ground,  among  others,  that  the  amendment  was  unwar- 
ranted by  the  practice  of  the  court.  The  motion  to  dissolve 
was  denied.  But  the  Chancellor  expressed  doubts  as  to  the 
extent  of  the  amendment.  It  is  obvious,  indeed,  that  his 
conclusion  was  reached  rather  from  a  belief  that  the  ends  of 
substantial  justice  were  thereby  attained  than  from  convic- 
tion of  the  propriety  of  the  amendment,  and  that  if  the 
matter  had  been  presented  to  him  originally  upon  a  motion 
to  amend,  it  would  not  have  been  permitted. 

In  PhUhower  v.  Tod,  3  Stock.  54,  312,  after  hearing  upon 
a  motion  to  dissolve  the  injunction,  and  tiie  delivery  of  the 
opinion  of  the  court,  that  the  injunction  should  be  dissolved, 
and  the  bill  dismissed  for  want  of  equity,  the  injunction  was 
retained,  and  the  party  permitted  to  amend  by  altering  the 
frame  and  averments  of  his  bill. 

In  Henry  v.  Brovm,  4  HaUt  CL  245,  which  was  ako  an 
injunction  bill,  the  complainant  was  allowed  to  amend  her 
bill,  after  the  testimony  was  closed  and  after  the  final  hear- 
ing, by  adding  a  new  party,  by  changing  the  prayer  for  re- 
lief, and  by  so  amending  the  frame  of  the  bill  that  the 
proper  relief  could  be  administered.  But  it  does  not  seem 
that  in  either  of  these  causes  the  complainant  was  permitted 
to  make  a  new  case. 

Vol.  I.  2  0 
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These  eases  show  that  the  practice  of  amending  injunction 
bills  after  answer  and  after  argument  has  obtained  in  this 
state,  and  that  the  indulgence  has  been  granted  more  freely 
than  has  been  approved  elsewhere.  JRodgera  v.  Rodger^,  1 
Paige  424 ;  Whitmarsh  v.  Campbell,  2  Faige  67 ;  Verpland: 
V.  Mer.  Ins.  Cb.,  1  Miw.  46. 

But  without  questioning  the  propriety  of  either  of  these 
decisions,  neither  of  them,  nor  any  one  of  the  cases  cited 
upon  the  argument,  is  an  authority  to  support  the  present 
application.    The  cause  is  at  issue,  the  replication  having 
been  filed  on  the  eighth  of  February  last.    The  time  limited 
by  the  rule  to  close  testimony  has  expired.    The  presump- 
tion therefore  is  that  the  evidence  has  been  taken,  though 
this  fact  does  not  otherwise  appear,  nor  do  I  deem  it  mate- 
rial.   The  party  now  asks  to  amend  his  bill,  not  by  intro- 
ducing new  parties,  nor  amending  the  prayer  for  relief,  nor 
altering  the  averments  and  frame  of  the  bill  touching  the 
original  ground  of  complaint,  nor  introducing  such  new  facts 
as  may  enable  the  court  to  do  full  justice  to  the  parties  upon 
the  case  originally  made,  but  by  making  a  new  case  totally 
inconsistent  with  that  made  by  the  bill  as  originally  fi^amed. 
The  bill  affirmed  the  contract,  and  asked  a  specific  perform- 
ance.   The  complainant  now  asks  to  amend  by  charging  that 
the  contract  is  fraudulent,  and  asking  that  it  may  be  de-  ^ 
clared  void.    If  this  is  proper  under  the  usual  order  to 
amend  before  answer,  it  cannot  be  done  after  issue  joined^, 
It  is  making  a  new  case,  which  will  not  be  permitted  at  this 
stage  of  the  cause.     In  Deniaton  v.  lAMej  2  Sch.  6f  L^,  11, 
note.  Lord  Redesdale  said :  "  I  know  of  no  case  which  allows 
an  amendment  in  order  to  enable  the  party  to  make  a  new 
case."    And  although  there  are  cases  where  it  has  been  per- 
mitted, before  the  cause  is  at  issue,  and  before  a  wxym 
answer  has  been  filed,  yet  even  then  its  propriety  has  been 
questioned,  and  at  a  later  stage  of  the  cause  has  not  been 
allowed.    Smith  v.  Smith,  Cooper  141 ;  Verplanck  v.  Merc. 
Ins.  Co.,  1  Edw.  46 ;  Pratt  v.  Bacon,  10  Pick.  123 ;  1  Don. 

Chan.  Pr.  466-7. 
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The  proper  practice  where  the  complainant  has  mistaken 
his  case  is  to  dismiss  the  bill  without  prejudice  to  a  new  bill. 
Dan.  Ch.  iVac.  440,  and^  cases  there  cited. 

There  are  other  objeotions  urged  to  allowing  the  applica- 
tion for  amendment.  ,  / 

The  title  deed  and  possession  of  the  premises  in  question 
was  delivered  in  July,  1861.  The  bill  was  filed  on  the 
twenty-sixth  of  October,  1861.  The  affidavit  on  which  the 
petition  for  leave  to  amend  is  founded  states  that,  since  the 
filing  of  the  bill,  the  complainants  have  discovered  that  the 
representations  made  by  the  agent  of  the  defendant  as  to 
the  value  of  the  premises  were  false  and  fraudulent.  That 
may  be  true,  and  yet  the  discovery  may  have  been  made 
nearly  nine  months  since.  It  is  certainly  remarkable  if  the 
complainants  have  remained  in  possession  of  the  premises 
nearly  a  year  without  discovering  their  true  value.  The 
application  to  amend  should  have  been  promptly  made. 
Though  no  injunction  was  issued,  notice  of  the  pendency  of 
the  suit  is  a  restraint  upon  alienation,  and  must  operate 
prejudicially  to  the  rights  and  interests  of  the  defendant. 

If  the  alleged  fraud  consists  in  a  mere  false  assertion  of 
value,  either  by  the  grantors  themselves  or  by  their  agent, 
this  constitutes  no  ground  of  relief  to  the  purchaser.  2 
J^enfa  Com.  485.  But  the  false  assertion  of  value,  as  set  out 
in  the  petition,  is  coupled  with  and  confirmed  by  a  statement 
of  facts  by  the  agent,  which  is  also  charged  to  be  false  and 
fraudulent.  This  may  vary  the  rights  of  the  complainants, 
and  lay  the  foundation  for  a  title  to  relief.  The  principal  is 
clearly  liable  dvUiter  for  the  fraud  of  his  agent,  and  any 
fraud  or  misrepresentation  by  the  agent  affects  the  rights  of 
the  principal  to  recover.  Pcdey  on  Agency  {ed.  1847)  301, 
325 ;  Sem  v.  Nichols,  1  Salk.  289 ;  Sandfc/rd  v.  Handy,  23 
Wend.  260 ;  Putnam  v.  SvUivan,  4  Mass.  45 ;  North  River 
Bank  v.  Ayman,  3  HiU  262. 

It  is  not  necessary  to  decide  the  last  point.  If  the  com- 
plainant has  title  to  redress  on  that  ground,  he  may  obtain  it 
by  filing  a  new  bill. 

The\notion  is  denied. 
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Henby  Crum  and  Wife  vs.  Daniel  Moore's  administrator 
•  and  Daniel  Moore,  junior. 

Equity  will  restrain  by  injunction  a  trnstee  from  submitting  to  arbitration 
a  question  in  which  the  cestui  que  trutU  alone  are  interested  without 
their  consent. 

Although,  as  a  general  rule,  an  administrator  may  submit  claims  against 
the  estate  to  the  award  of  arbitrators,  yet  if  he  be  in  fact  the  mere  trus- 
tee of  another,  having  the  legal  title,  but  no  beneficial  interest  in  the 
matter  in  controversy,  the  court  will  control  his  action  and  protect  the 
interest  of  the  cestui  que  trust. 

An  administrator  may  lawfully  submit  claims  against  the  estate  to  arbitra- 
tion, and  will  be  bound  by  the  award,  and  may  enforce  performance 
against  the  other  party,  but  the  parties  interested  in  the  estate  are  not 
bound ;  and  if,  on  the  submission  of  a  debt  due  the  estate,  the  arbitra- 
tors award  less  than  is  really  due,  the  administrator  shall  answer  for  the 
full  amount  of  the  debt.  It  amounts  to  a  devastavit  by  the  administrator 
to  the  extent  of  the  loss. 

It  is  a  universal  principle,  that  a  trustee  will  not  be  permitted  to  prejudice 
the  rights  or  interests  of  a  cestui  que  trust  by  a  submission  to  arbitration. 
If  the  submission  be  made  without  the  approbation  of  the  cestui  que  trust 
he  will  not  be  bound. 

But  the  fact  that  the  trustee  will  be  personally  bound  by  the  award,  and 
the  cestui  que  trust  will  not,  cannot  be  urged  by  the  trustee  as  an  objec- 
tion to  the  interference  of  this  court  for  the  protection  of  the  rights  of 
the  cestui  que  trust.  Although  he  may  not  be  concluded  by  the  award, 
it  may,  and  in  most  cases  must  operate  to  his  prejudice. 

The  circumstances  of  this  case  render  it  peculiarly  proper  that  the  adminis- 
trator should  be  restrained  from  proceeding  with  the  arbitration. 


This  was  a  motion  to  dissolve  an  injunction. 

Bird,  for  defendant,  Thatcher. 

1.  The  general  rule  is,  that  when  the  equity  of  the  bill  ia 
denied,  the  injunction  must  be  dissolved.  Masterton  v.  -Bar- 
ney,  3  Stock.  26;  Furman  v.  Clark,  Ibid.  135;  Scott  Y. 
Ames,  Ibid.  261 ;  Greenin  v.  Hoey,  1  Stock.  137 ;  Satch  v. 
DanieU,  1  HaUt.  14 ;  Washer  v.  Brovm,  Ibid.  81 ;  3  Dcol 
1831,  note  1;  Ibid.  1826,  note  1. 

2.  An  administrator  has  a  perfect  right  to  arbitrate  if  he 


Digitized  by 


Google 


.  MAY  TERM,  1862.  437 

Cnim  V.  Moore*8  adm*r. 

tkinks  the  interests  of  the  estate  requirfe  it.  •  Every  intend- 
ment must  be  made  in  favor  of  an  award.  Hoagland  v. 
VegkU,  3  Zah,  92;  Smith  v.  Mirurr,  Ooxe  (N.  J.  B.)  16;  1 
Com.  Dig.  "Award,'  E  10,  Tiote  F;  Billings  on  Award  34; 
Ibid.  16;  Ewing'a  N.  J.  Justice,  ''Arbitration";  Barry  v. 
Bush,  1  Term  B.  691 ;  Bearson  v.  Henry,  6  Ibid.  6 ;  Kyd 
on  Awards,  39,  40 ;  Whitney  v.  Cook,  5  Mojss.  139 ;  AUing 
V.  Munson,  2  Conn,  6^91;  1  Com.  Dig.,  ''Arbitration,''  D  2, 
note  3 ;  EUetson  v.  Gumming,  2  Strange  1144. 

Q.  A.  AUen,  on  the  same  side,  for  defendant  Moore,  cited 
Hazen  v.  Addis,.  2  Green  333 ;  Schenck's  Adm'r  v.  Cuttrell, 
1  Grem's  Ch.  297;  MeKeen  v.  Oliphant,  3  -Harr.  448; 
Haight  v.  Day,  1  Johns.  Ch.  18 ;  JTam.  v.  Schuyler,  2  /6wi. 
140 ;  Blake's  Ch.  402 ;  Hoffman  v.  Livingston,  1  JbA/w.  CA. 
211 ;  rbw&  V.  Bichards,  Saxton  540 ;  -i^irwon  v.  Tovmley, 
Coxe  388 ;  Jackson  v.  Darcy,  Saxton  194 ;  Cornelius  v.  Po«^, 
1  iStoc^.  196 ;  :4Ken  v.  Cbfe,  /6id.  286 ;  Bogers  v.  Danforth, 
Ibid.  293 ;  Lutheran  Church  v.  Maschop,  2  /&id.  57 ;  Fe^^Afe 
V.  Hoagland,  Ibid.  48. 

Fan  Syckd,  for  complainant,  cited  Toppan  v.  Heath,  1 
Pa^e  293 ;  BuxMey  v.  /Storr,  2  Day  552 ;  Meeker  v.  Fan- 
den;^,  3  GVeen  399 ;  2  Williams  on  Ex'rs  1533 ;  Cbm.  D^. 
^  ASninistration"  I,  note  1;  Zard  v.  Eland,  1  Ld.  Bay. 
369 ;  AUing  v.  Munson,  2  Cbnn.  696. 

Every  person  has  a  right  to  have  his  legal  rights  deter- 
mined by  the  regular  and  appropriate  judicial  tribunals  of 
the  state.  He  cannot  be  deprived  of  that  right  without  his 
consent.    2  Story's  Eg.  Jur.,  §  1457. 

We  are  the  real  parties  in  interest.  The  administrator  is 
a  mere  trustee.  KHXy,  HoUister,  1  Wilson  129 ;  Mitchell  v. 
Harris,  4  Bro.  C.  312-^15 ;  Street  v.  Bigby,  6  Ves.  815—18 ; 
Agar  v.  Macklin,  2  Sim.  if  Stu.  418;  Gourlay  v.  Somerset, 
19  Ves.  431. 

Wurts,  on  the  same  side,  cited  Watson  on  Arbitration  74 ; 

2o* 
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Bae.  Ab.  "Arbitration'*  C;  3  Leonard  63,  Anonymous;  1 
Com.  Dig.  "Administration"  II;  Haynes*  Outlines  of  Eq. 
257 ;  Cammack  v.  Johnson,  1  Green's  Ch,  163 ;  Chetwood  v. 
Brittan,  Ibid.  439;  Merwin  v.  Smith,  Ibid.  183;  Morris 
Canal  Co.  v.  Jersey  City,  3  Stock.  14. 

Fari  J^fee^,  for  administrator,  in  reply. 

The  Chancellor.  The  bill  in  this  cause  was  filed  to  re- 
strain an  administrator  with  the  will  annexed  from  submit- 
ting a  claim  against  the  estate  of  the  testator  to  the  decision 
of  arbitrators.  The  testator  left  two  children,  the  wife  of 
the  complainant,  and  Daniel  Moore,  jun.,  the  defendant,  each 
of  whom  is  entitled  to  a  moiety  of  the  estate  after  the  pay- 
ment of  debts.  Crum  and  Moore  were  appointed  executors ; 
'but  being  unable  to  settle  the  estate,  they  were,  by  consent, 
both  removed  from  the  executorship,  and  Thatcher  was  ap- 
pointed administrator.  The  debts  have  all  been  paid,  (with 
the  exception  of  a  claim  of  Moore  for  over  twenty-three 
hundi-ed  dollars,  ^\ck  is  disputed,)  leaving  in  the  hands  of 
the  administrator  about  fourteen  hundred  dollars.  To  one 
half  of  this  sum,  if  Moore's  claim  is  not  allowed,  the  wife  of 
Crum  is  entitled.  If  the  claim  of  Moore  is  allowed,  the 
estate  is  insolvent,  although,  with  his  assent,  the  other  credi- 
tors have  all  been  paid  in  full.  The  whole  controversy, 
therefore,  is  between  the  complainants,  who  claim  one  half 
of  the  funds  in  the  hands  of  the  administrator,  and  Daniel 
Moore,  who  claims  the  entire  fund  as  the  creditor  of  the 
estate.  The  administrator  is  a  mere  trustee,  having  no 
interest  whatever  in  the  result. 

The  interference  of  the  court  was  asked,  and  the  injunc- 
tion was  allowed,  on  three  grounds,  viz. 

1.  That  the  agreement  to  submit  to  arbitration  was  made 
by  the  administrator  without  the  consent  and  against  the 
will  of  the  complainants,  who  alone  were  interested  to  resist 
the  claim. 
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2.  That  the  agreement  was  made  by  collosion  between  tbe 
administrator  and  the  claimant. 

3.  That  two  of  the  arbitrators  selected  were  not  impartial, 
owing  to  the  relations  subsisting  between  them  and  the  par^ 
ties  to  the  controversy. 

The  first  ground  raises  the  inquiry,  whether  the  adminis- 
trator will  be  restrained,  under  the  admitted  circumstances 
of  the  case,  from  submitting  the  matter  in  controversy  to 
arbitration,  without  the  consent  and  against  the  will  of  the 
complainants,  in  the  absence  of  fraud  or  collusion  on  the 
part  of  the  administrator,  or  of  partiality  or  other  disquali- 
fication on  the  part  of  the  arbitrators. 

It  is  insisted,  by  the  administrator, -that  he  has  an  abso- 
lute right,  by  virtue  of  his  office,  irrespective  of  the  interests 
or  wishes  of  those  interested  in  the  estate,  to  submit  any 
claim  against  the  estate  to  arbitration.  That  an  adminis- 
trator may  submit  claims  against  the  estate  to  the  award  of 
arbitrators,  will  not,  as  a  general  rule,  be  questioned.  So, 
as  a  general  rule,  the  plaintiff  in  an  action  at  law  may  re- 
lease the  claim,  or  submit  to  a  reference,  or  enter  satisfaction 
of  the  judgment.  But  if  he  be  in  fact  the  mere  trustee  of 
another,  having  the  legal  title,  but  no  beneficial  interest  in 
the  matter  in  controversy,  the  court  will  control  his  action, 
and  protect  the  interest  of  the  cestui  que  trust.  The  books 
are  full  of  cases  upon  this  subject.  Legh  v.  Legh,  1  Bos,  ^ 
Bid.  447;  Winch  v.  Kedey,  1  T.  R.  619;  Hmryv.  Milham, 
1  Green  266;  Johnson  v.  Bloodgood,  1  Johns.  Cos.  51; 
WardeU  v.  Eden,  2  Johns.  Cos.  121 ;  1  Johns.  B.  631,  note; 
Littlefield  v.  Stcyre;/,  3  Johns.  R.  425;  Briggs  v.  -Dorr,  19 
Johiis.  R.  95;  TiTnan  v.  Leland,  6  SiU  237;  Jackson  v, 
Blodget,  5  Qmm  202. 

And  the  courts  of  common  law  exercise  this  power  of  pro- 
tecting trusts  and  equities,  though  strictly  a  branch  of  equity 
jurisdiction,  as  essential  to  the  ends  of  justice. 

The  real  question,  then,  is  not  whether  an  administrator, 
as  such,  has  the  right  of  submitting  to  arbitration  claims 
against  the  estate;  but  whether  circumstances  may  existj 
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and  whether  they  do  exist  in  this  case,  which  will  warrant 
the  court  in  restraining  the  administrator  in  the  exercise  of 
his  admitted  power,  where  it  is  attempted  to  be  exercised 
without  the  consent  and  against  the  interest  of  those  really 
interested  in  the  matter  in  controversy. 

In  the  ordinary  course  of  administration,  where  the  rights 
of  various  parties  are  involved,  the  court  would  reluctantly 
interfere  with  the  discretion  of  an  administrator  to  refer  a 
controversy  to  arbitration,  if  he  chose  voluntarily  to  incur 
the  hazard  of  so  doing.  But  there  are  no  considerations  of 
public  policy  which  can  in  any  wise  interfere  with  the  dis- 
cretion of  the  court  where  the  estate  is  virtually  settled,  and 
the  administrator  occupies  the  attitude  of  a  trustee  of  the 
fund  claimed  by  two  contending  parties. 

^  It  is  certainly  a  familiar  doctrine,  that  an  administrator 
may  lawfully  submit  claims  against  the  estate  to  the  award 
of  arbitrators.  So  one  man  may  submit  for  another — a  hus- 
band for  his  wife — a  parent  for  his  child — a  guardian  for  an 
infent — ^a  trustee  for  his  cestui  que  trust.  Caldwell  on  Arb,  12. 

And  in  all  these  cases  the  party  to  the  submission  is  bound 
by  the  award,  and  may  be  compelled  to  perform  it,  or  may 
enforce  performance  against  the  other  party.  But  the  party 
really  interested,  the  wife,  the  infant,  the  cestui  que  trust,  are 
not  bound  by  the  submission,  nor  can  their  rights  be  con- 
cluded by  the  terms  of  the  award.  Even  in  the  case  of  a 
submission  by  an  administrator  the  parties  interested  in  the 
estate  are  not  bound.  And  if,  upon  the  submission  of  a  debt 
due  the  estate,  the  arbitrators  award  less  than  is  really  due, 
the  administrator  shall  answer  for  the  full  amount  of  the 
debt.  Yard  v.  Eland,  1  Ld.  Baym.  369;  Cbm.  Dig.,  "Ad- 
ministration,''  /,  1 ;  2  Williams  on  ExWs  1533 ;  Bac.  Ab., 
'' Executors,"  L.  1. 

It  amounts  to  a  devastavit  by  the  administrator  to  the  ex- 
tent of  the  loss. 

It  may  be  affirmed,  as  a  universal  principle,  that  a  trustee 
will  not  be  permitted  to  prejudice  the  rights  or  interests  of 
his  "  cestui  que  trust "  by  a  submission  to  arbitration.  If  the 
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submission  be  made  without  the  approbation  of  the  cestui  que 
trust  he  will  not  be  bound.  It  is  an  utter  subversion  of  the 
whole  theory  and  policy  of  arbitrations,  that  a  party's  rights 
should  be  submitted  to  the  decision  of  arbitrators  not  of  his 
own  choosing.  He  is  bound  by  the  award,  because  it  is  a 
decision  by  a  tribunal  of  the  party's  own  choice,  to  whose 
judgment  he  has  voluntarily  submitted  the  adjudication  of 
his  rights.  So  far  as  I  am  aware,  either  under  the  common 
law  or  law  of  this  state,  no  case  can  be  found  in  which  a 
party  has  been,  or  can  be  compelled  to  submit  to  arbitration 
against  his  will,  or  in  which-  he  is  bound  by  the  award  of 
arbitrators  not  of  his  own  choice.  He  is  entitled,  as  of  right 
in  all  other  cases,  to  have  his  rights  determined  by  the 
appropriate  judicial  tribunals  of  the  state.  It  is  upon  this 
ground  that  courts  of  equity  will  not  decree  the  specific  per- 
formance of  an  agreement  to  submit  to  arbitration,  deeming 
it  against  public  policy  to  exclude  from  the  appropriate  judi- 
cial tribunals  of  the  state  any  persons  who  in  the  ordinary 
course  of  things  have  a  right  to  sue  there.  2  Story's  Eq, 
Jut.,  §  1457. 

But  it  is  urged  that,  as  the  cestui  que  trust  is  not  bound  by 
the  award,  and  may  look  to  the  trustee  for  indemnity,  it 
cannot  operate  to  his  prejudice,  and  there  can  therefore  be 
no  ground  for  the  interference  of  this  court  by  injunction. 
The  trustee,  it  is  urged,  remains  personally  liable,  as  though 
the  award  had  not  been  made.  It  cannot  escape  observation 
that  this  is  a  remarkable  ground  to  be  taken  by  the  trustee 
himself.  It  is  very  usual  for  trustees  and  all  persons  acting 
in  a  fiduciary  capacity  to  decline  any  course  of  action  which 
may  make  them  personally  responsible,  and  to  resort  to  the 
direction  of  some  judicial  tribunal  for  protection ;  but  here 
we  find  the  trustee  insisting  on  his  being  permitted  to  sub- 
mit to  arbitration  on  the  very  ground  that  he  will  thereby 
render  himself  liable. 

But  aside  from  this  suggestion,  it  is  obvious  that  although 
the  cestui  que  trust  is  not  bound  by  the  award,  it  may,  and  in 
many  cases  must  operate  to  her  prejudice.    It  is  competent 
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evidence  to  shield  the  administrator  from  the  charge  of  a 
devastavit  until  the  award  is  shown  to  be  erroneous.  It  will 
completely  shift  the  burthen  of  proof  between  these  contend- 
ing parties.  In  an  action  brought  against  the  administrator 
by  the  claimant;  he  must  show  that  his  claim  is  well  founded. 
But  in  an  action  by  the  legatee  against  the  adminijstrator, 
for  her  share  of  the  estate,  she  must  show  that  the  adminis- 
trator has  paid  a  larger  amount  than  is  justly  due.  The 
complainant,  moreover,  will  be  subjected  by  the  arbitration 
to  the  burthen  and  expense  of  a  controversy  which  cannot 
be  decisive  of  her  rights. 

I  am  of  opinion,  therefore,  that  equity  will  restrain  by  in- 
junction a  trustee  from  submitting  to  arbitration  a  question 
in  which  the  cestui  que  trusts  alone  are  interested  without 
their  consent  and  against  their  will.  No  discreet  trustee, 
acting  in  good  faith,  would  venture  or  desire  to  do  it.  The 
restraint  would  operate  for  his  protection  as  well  as  that  of 
the  cestui  que  trust 

Aside  from  the  general  principle,  there  are  circumstances 
in  this  case  which  render  it  peculiarly  proper  that  the  admin- 
istrator should  be  restrained  from  proceeding  with  the  arbi- 
tration. The  very  nature  of  the  controversy  renders  it  an 
unfit  matter  to  be  disposed  of  in  a  tribunal  not  sufficiently 
familiar  with  the  principles  of  law  and  equity  to  administer 
either  effectually  in  complicated  cases.  The  claim  is  made 
by  a  son  against  the  estate  of  his  father  for  services  for  a 
period  of  more  than  twenty  years.  He  has  always  resided 
with  his  father  and  upon  the  father's  farm  from  the  time  he 
was  of  age.  He  alleges,  in  his  answer,  that  although  his 
claim  is  thus  ancient,  no  part  of  it  is  barred  by  the  statute 
of  limitations.  It  is  obvious  that  this  state  of  facts  must  of 
necessity  give  rise  to  questions  of  doubt  and  difficulty  pecu- 
liarly proper  to  be  disposed  of  by  the  constituted  tribunals 
of  justice. 

The  administrator  has  obviously  assumed  an  attitude  hos- 
tile to  the  interests  of  the  complainants.  This  is  fully 
evinced  by  the  admissions  and  allegations  contained  in  the 
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answer.  He  alleges  ihat  he  entered  into  the  agreement  to 
arbitrate  the  claim  of  Daniel  Moore,  junior,  against  the  estate 
with  the  conviction  that  Daniel  Moore,  junior,  had  just  claims 
for  some  amount  against  the  estate,  though  for  what  amount 
he  does  not  pretend  to  say ;  that  his  sole  object  in  accepting 
the  letters  of  administration  was  to  adjust  the  difficulties 
existing  between  the  complainants  and  Daniel  Moore,  junior, 
respecting  the  claims  of  said  Moore  without  "  lawing,"  and 
to  prevent  the  whole  estate  from  being  squandered  by  litiga- 
tion, which  he  believes  to  be  the  sole  desire  of  the  complain- 
ants ;  and  that  they  only  oppose  the  said  arbitration  because 
they  well  know  that  thereby  all  the  said  claims  will  be  fairly 
and  finally  settled,  and  that  no  further  chance  of  litigation 
will  be  allowed  them.  He  admits  that  he  accepted  the  let- 
ters of  administration,  at  the  solicitation  of  the  complainants' 
attorney  and  of  Moore,  with  full  knowledge  of  the  nature  of 
the  controversy;  that  afterwards,  without  apprizing  the 
complainants  or  their  counsel  of  his  purpose,  and  without 
taking  counsel  of  them  or  of  any  other  attorney  as  to  the 
propriety  of  his  course,  or  of  its  consistency  with  the  rights 
of  the  complainants,  or  with  his.  own  duty  in  the  matter,  he 
entered  into  an  agreement  with  Moore  to  submit  the  matter 
to  arbitration.  He  admits  that  the  preparation  of  the  bond 
was  intrusted  to  Moore's  counsel,  and  that  after  the  arrange- 
ment was  completed,  and  not  before,  he  apprized  the  com- 
plainants' counsel  of  the  step  he  had  taken,  and  requested 
him  to  furnish  the  names  of  the  complainants'  witnesses,  and 
to  assist  him  in  making  a  legal  and  proper  defence  before 
the  arbitrators.  These  statements  of  the  defendant's  answer 
sufficiently  evince  his  attitude  toward  the  respective  parties. 
It  is  not  surprising  that,  with  a  knowledge  of  these  facts,  the 
counsel  of  the  complainants  should  have  utterly  refused  to 
appear  before  the  arbitrators  or  to  have  any  participation  in 
the  proceedings  of  the  administrator.  Nor  is  it  difficult  to 
anticipate  what  the  result  of  the  arbitration  will  be  if  con- 
ducted under  such  auspices.  The  whole  tone  and  spirit  of 
the  answer  might  well  have  been  prompted,  and  its  purport 
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dictated  by  the  claiinant  himself.  He  will  scarcely  find  a 
stronger  or  a  more  willing  witness  to  aid  him  in  his  claims 
upon  the  estate  than  the  administrator  to  whose  care  the 
estate  is  intrusted,  and  who  is  bound  to  protect  the  rights  of 
all  the  parties  in  interest.  The  allegations  and  charges  of 
the  answer  are  rather  those  of  a  party  litigant  or  a  partizan 
than  of  a  trustee  bound  to  protect  the  interests  of  his  cestui 
que  trusts.  Whether  this  course  is  prompted  by  honest  but 
mistaken  views  of  duty  and  of  the  complainants'  rights,  or 
of  collusion  with  the  defendant,  Moore,  is  quite  immaterial 
as  to  its  effect  upon  the  rights  of  the  complainants.  It 
admits  of  no  justification,  and  it  would  be  a  gross  wrong  to 
the  complainants  and  a  mockery  of  justice  to  permit  the  arbi- 
tration to  proceed  under  such  circumstances,  however  just 
and  impartial  the  arbitrators  may  be. 

No  trustee  should  be  permitted  thus  to  deal  with  trust 
funds  against  the  known  wishes  of  his  cestui  qwe  trusts  and 
to  the  certain  prejudice  of  their  interests.  I  entirely  concur 
in  the  sentiment  of  the  senior  counsel  of  the  complainants, 
that  it  is  a  matter  of  surprise  that  any  honest,  honorable, 
and  fair  man  should  be  willing  to  pursue  such  a  course.  The 
administrator  may  be  correct  in  his  views,  that  the  claim  of 
Daniel  Moore,  junior,  against  the  estate  is  just,  and  that  the 
motives  of  the  complainants  are  corrupt,  and  their  conduct 
fraudulent  in  resisting  the  claim.  Upon  that  point  no 
opinion  is  designed  to  be  expressed.  But  it  is  very  clear 
that  those  are  questions  which  the  complainants  are  entitled 
to  have  impartially  tried  and  fairly  decided ;  that  the  admin- 
istrator has  no  right,  whatever  may  be  his  views  of  the  mat- 
ter, to  prevent  a  fair  and  impartial  trial,  and  that  this  court 
is  bound  to  use  its  power  to  secure,  as  far  as  may  be,  that  end. 

The  motion  is  denied,  but  without  costs.  No  fraud  is 
imputed  to  Moore,  the  defendant,  and  I  am  willing  to  be- 
lieve that  the  conduct  of  the  administrator  may  have  been 
prompted  by  mistaken  views  of  his  duty  and  of  the  com- 
plainants' rights,  and  am  not  therefore  willing  to  condemn 
him  in  costs. 
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The  Delawabe  akb  Eabitan  Canal  and  Camben  and 
Amboy  Bailboab  Companies  vs.  The  Eabitan  and  Dela- 
wabe Bay  Eailboad  Company,  The  Camden  and  At- 
lantic Eailboad  Company,  and  others. 

When  a  \yill  was  filed  against  a  railroad  company  for  an  injunction  to  re- 
strain the  constrnction  of  a  railroad,  and  a  rale  was  granted  to  show 
caofle  why  an  injunction  should  not  issue,  at  the  time  fixed  for  the 
hearing  of  the  rule,  and  after  the  papers  in  the  case  had  been  read  on 
such  hearing,  the  complainants  asked  for  three  orders. 

1.  For  leave  to  amend  their  bill,  to  supply  an  omission  which  had  been 
made  the  ground  of  objection  in  the  defendants'  answer. 

2.  For  leave  to  take  affidavits  to  rebut  certain  allegations  in  the  answer. 

3.  For  a  temporary  order  restraining  the  progress  of  the  work  until  the 
hearing. 

The  motion  to  amend  was  granted. 

The  motion  for  a  temporary  injunction  was  denied,  as  being  a  violation  of 
the  spirit  of  the  rale,  which  forbids  the  issuing  of  an  injunction  to  re- 
strain the  construction  of  a  public  work,  authorized  by  a  law  of  the 
state,  until  after  hearing  upon  the  rule  to  show  cause. 

The  leave  to  take  further  affidavits  was  also  granted. 

The  rule  of  the  court  {Rule  7X,  4,)  in  terms  requires  that  affidavits  an- 
nexed to  an  answer  shall  be  merely  in  reply  to  affidavits  annexed  to  the 
bill ;  and  it  would  seem  to  be  a  fair  and  reasonable  construction  of  the 
rule,  that  affidavits  to  rebut  an  answer  should  be  confined  to  rebutting 
the  affidavits  annexed  to  the  answer. 

Where,  however,  the  answer  is  put  in  by  a  corporation,  the  affidavits  neces- 
sarily cover  the  whole  scope  of  the  answer,  and  in  such  case  the  rebut- 
ting affidavits  proposed  to  be  taken  are  within  the  scope  of  the  rule. 

Such  affidavits  must  be  taken  on  notice*  £x  parte  affidavits  taken  under 
the  requirem'ents  of  JRule  Fare  not  competent. 

The  application  for  the  order  to  take  affidavits  is  clearly  out  of  time.  It 
should  be  made  before  the  reading  of  the  case  is  commenced.  The  cir- 
cumstances of  the  case  luld  to  justify  a  departure  from  the  ordinary 
practice. 

Injunction  bill  to  restrain  the  defendants  from  the  con- 
struction and  completion  of  a  branch  railroad  from  Jackson, 
in  the  county  of  Camden,  to  Atsion,  in  the  county  of  Atlantic, 
and  from  making  an  intended  junction  between  the  respective 
roads  of  the  defendants,  for  the  purpose  of  forming  a  con- 

Vol.  I.  2  p 
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tinuous  railroad  between  Philadelphia  and  New  York,  or 
connecting  the  roads  in  such  manner  as  to  form  a  continuous 
line  of  conveyance  by  railroad  from  the  Delaware  river  to 
Earitao  bay,  or  which  may  be  used  for  the  transportation  of 
passengers  or  merchandise  between  the  cities  of  New  York 
and  Philadelphia,  or  to  compete  in  business  between  said 
cities  with  the  railroads  of  the  complainants.  The  bill  was 
filed  on  the  nineteenth  of  July,  1862,  and  thereupon  &n  order 
was  made  requiring  the  defendants  to  show  cause,  on  the 
twenty-ninth  of  July,  why  the  injunction  should  not  be 
granted.  The  order  further  directed  that  a  copy  should  be 
served  upon  the  president  or  other  officer  of  each  of  the 
companies  named  as  defendants  in  the  bill.  The  order  was 
served  accordingly  six  days  prior  to  the  day  designated  for 
the  hearing,  as  required  by  the  rule.     {Bvle  IXj  §  2.) 

On  the  cause  being  called  in  the  morning  of  the  day  desig- 
nated for  the  hearing,  the  counsel  of  the  defendants  stated 
that  the  answers  were  ready  to  be  filed,  but  that  they  had 
been  prepared  in  haste  under  very  short  notice,  copies  of  the 
complainants'  bill  not  having  been  served  upon  them  until 
the  latest  moment  allowed  by  the  rule.  They  wished  to  cre- 
ate no  delay,  and  would  therefore  place  the  answers  on  file; 
but  they  desired  the  privilege,  if  the  complainants  were  not 
now  prepared  to  proceed  with  the  argument,  of  amending 
the  answers  previous  to  the  hearing  in  any  particulars  in 
which  they  might,  through  the  haste  of  preparation,  prove  to 
be  defective  or  erroneous.  The  answers  having  been  filed, 
the  counsel  of  the  complainants  asked  time,  until  the  meet- 
ing of  the  court  in  the  afternoon,  to  consult  and  decide 
whether  they  would  at  once  proceed  with  the  argument,  or 
ask  time  to  take  further  affidavits,  which  was  granted. 

At  the  hour  designated,  the  counsel  of  the  complainants 
moved  the  cause,  and  the  reading  of  the  papers  was  pro- 
ceeded in.  On  the  ensuing  day,  the  reading  of  the  bill, 
answers,  and  affidavits  having  beeii  concluded,  Bradley^  for 
the  complainants,  applied  for  the  following  orders,  viz. 

1.  For  leave  to  amend  the  bill  of  complaint,  by  inserting 
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therein  an  allegation  of  the  acceptance  by  the  complainants 
of  the  act  of  March  16th,  1854,  the  omission  of  which  was 
made  a  ground  of  objection  by  the  defendants'  answer. 

2.  For  leave  to  take  further  affidavits,  to  rebut  the  alle- 
gations in  the  defendants'  answer,  of  the  acquiescence  and 
consent  of  the  complainants  in  and  to  the  adoption,  by  the 
Raritan  and  Delaware  Bay  Railroad,  of  the  route  upon 
which  their  road  is  being  constructed,  and  also  the  allega- 
tions of  the  feasibility  and  advantage,  of  the  route  adopted 
over  other  routes  more  nearly  in  accordance  with  the  pre- 
scribed line  of  the  road. 

3.  For  a  temporary  order  restraining  the  progress  of  the 
work  until  the  hearing. 

He  insisted  that  the  case  now  stood  upon  difiFerent  ground 
from  what  it  did  at  the  time  of  granting  the  rule  to  show 
cause.  The  defendants  have  filed  their  answers,  which 
upon  their  face  show  a  probable  ground  for  granting  the  in- 
junction. The  defendants  admit  that  they  are  constructing 
the  road  upon  the  route  designated  in  the  bill,  and  do  not 
deny  that  it  is  designed  to  be  used  as  a  route  for  the  trans- 
portation of  passengers  and  merchandise  between  the  cities 
of  New  York  and  Philadelphia.  He  commented  upon 
various  admissions  and  statements  of  the  answers,  which  he 
insisted  entitle  the  complainants  to  the  order. 

The  Chancellor.  I  deem  it  my  duty,  in  advance  of  any 
further  argument,  to  declare  that  the  restraining  order,  to 
operate  as  a  temporary  injunction  until  the  hearing,  must  be 
denied.  It  is  a  violation  of  the  spirit  of  the  rule,  which  for- 
bids the  issuing  of  an  injunction  to  restrain  the  construction 
of  any  public  work  authorized  by  a  law  of  the  state  until 
after  hearing  upon  the  rule  to  show  cause.  The  power  of 
the  court  to  control  the  operation  of  the  rule,  and  to  grant  a 
restraining  order  before  or  during  the  progress  of  the 
hearing,  is  not  questioned.  Nor  is  it  doubted  that  the 
defendants  may,  by  their  answer,  render  the  granting  of 
the  injunction  proper  without  a  hearing.    If,  in  the  opinion 
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of  counsel,  the  present  case  falls  within  that  category  they 
would  not  ask  for  time  to  take  affidavits.  K  the  case  is  so 
doubtful  as  to  require  or  justify  the  taking  of  further  affida- 
vits, counsel  ought  not  to  be  permitted  to  speculate  upon  the 
views  of  the  court.  Nor  should  the  court  permit  itself  to  be 
drawn  into  the  expression  of  any  opinion  upon  the  merits  of 
an  important  question  upon  a  partial  argument,  which  is 
not  designed  to  involve  a  final  disposition  of  the  question.  If 
the  defendants  asked  indulgence,  the  court  might  properly 
impose  terms  upon  granting  the  application.  But  they  ask 
no  indulgence.  They  have  promptly  prepared  for  the  hear- 
ing. It  would  be  onerous  and  unjust  to  impose  upon  them, 
as  a  consequence  of  the  indulgence  asked  by  the  complain- 
ants, the  very  burthens  against  which  the  rule  was  designed 
to  guard.  This  part  of  the  application  is  denied.  The  de- 
fendants will  be  heard  upon  the  other  orders  applied  for. 

The  Attorney  General  and  Vroom,  for  defendants,  argued 
that  those  parts  of  the  answers  of  the  defendants  which  the 
complainants  proposed  to  rebut  by  affidavits  were  not  new 
matters,  but  were  directly  responsive  to  the  allegations  of 
the  bill,  and  that  application  for  the  order,  if  otherwise  ad- 
missible, was  out  of  time. 

Field,  in  reply. 

The  Chancellor.  The  rule  does  not  in  terms  require 
that  the  rebutting  affidavits  to  be  taken  shall  be  confined  to 
new  matters  set  up  by  the  answer.  It  does  in  terms  require 
that  the  affidavits  annexed  to  the  answer  shall  be  merely  in 
reply  to  affidavits  annexed  to  the  bill.  And  it  would  seem 
to  be  the  fair  and  reasonable  construction  of  the  rule,  that 
the  rebutting  affidavits  should  be  confined  within  the  same 
limits,  viz.  to  rebutting  the  affidavits  annexed  to  the  answer. 
Where  the  answer  is  by  a  corporation,  which  is  put  in  under 
the  corporate  seal,  the  affidavits  annexed  to  the  answer 
necessarily  cover  the  whole  scope  of  the  answer.    I  think, 
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therefore,  the  affidavits  proposed  to  be  taken  are  fairly  within 
the  scope  of  the  rule.  Both  parties  will  have  leave  to  take 
affidavits,  reserving  all  questions  as  to  their  competency  to 
be  disposed  of  at  the  hearing.  Under  the  terms  of  the  rule, 
the  affidavits  must  be  taken  upon  notice,  that  an  opportunity 
of  cross-examination  may  be  afforded.  JEr  parte  affidavits 
taken  under  the  requirements  of  JRule  V  are  not  competent. 
The  application  for  the  order  is  clearly  out  of  time.  It 
should  regularly  be  made  before  the  reading  of  the  case  is 
commenced.  The  fact,  that  the  answers  were  filed  on  the 
day  fixed  for  the  hearing,  and  that  time  was  not  afforded  to 
counsel  for  a  deliberate  examination  of  their  contents,  joined 
with  the  importance  of  the  interests  involved,  will  justify  a 
departure  from  the  ordinary  practice. 

The  complainants  have  leave  to  amend  their  bill  in  the 
particular  specified.  The  amendment  proposed,  though  ma- 
terial, is  of  a  character  which  is  permitted  to  be  made,  very 
much  as  a  matter  of  course,  either  before  or  after  hearing, 
and  after  injunction  granted,  without  prejudice  to  the  in- 
junction. The  amendment  may  be  drafted,  and  annexed  to 
the  original  bill,  in  accordance  with  the  forms  adopted  by 
the  court,  without  engrossing  the  amended  bill  anew. 


Samuel  C.  Tibbals  vs.  Edward  K.  Saeqeant  and  Mary 

Cook. 

A  motion  for  the  appointment  of  a  receiver  is  a  special  motion,  of  which 
the  opposite  party  is  entitled  to  notice. 

The  circnmstances  relied  on  in  this  case  to  excuse  want  of  notice,  JtM  not 
to  amount  to  an  excuse  for  the  omission. 

Where  a  complainant  seeks  to  take  the  control  of  property  from  those  hay- 
ing the  legal  right  of  possession,  delay  on  his  part  in  advancing  his 
cause,  or  in  making  his  application,  is  an  objection  to  the  appointment 
of  a  receiver.  __ 

The  bill  in  this  case  was  filed  on  the  9th  day  of  April, 
1862,  for  a  settlement  of  partnership  accounts,  an  injunction 
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to  prevent  the  partnership  property  from  being  diverted 
from  the  payment  of  the  partnership  debts,  and  for  the 
appointment  of  a  receiver.  An  injunction  issued  on  filing 
the  bill,  and  due  notice  was  given  that  an  application  would 
be  made  to  the  Chancellor,  on  the  16th  of  April,  for  the  ap- 
pointment of  a  receiver. 

This  application  was  not  made  pursuant  to  the  notice,  be- 
cause of  the  absence  of  the  Chancellor,  and  an  agreement 
was  made  between  the  counsel  of  the  parties  that  the  motion 
should  be  renewed  at  a  future  time  (not  specified)  on  written 
briefe. 

On  the  31st  of  July,  1862,  defendants'  counsel,  being  re- 
quested to  furnish  a  brief  for  the  motion  to  be  made  on  the 
following  day,  declined  to  do  so,  and  required  notice  of  the 
motion.  Notice  was  then  given,  on  the  31st  of  July,  that 
the  motion  would  be  made  on  the  1st  of  August,  at  ten 
A.  M. ;  and  at  that  time  the  motion  was  made,  and  an  affi- 
davit of  the  complainant's  sc^citor  was  read  showing  the 
above  facts.  The  motion  was  resisted  by  defendants'  counsel 
for  want  of  due  notice. 

C.  S.  Oreen,  for  the  motion. 

A.  W.  Bell  and  Ikdrymple,  contra. 

The  Chakgellob.  The  motion  for  the  appointment  of  a 
receiver  must  be  denied. 

1.  Due  notice  of  the  application  has  not  been  given.  It 
is  a  special  motion,  of  which  the  defendant  is  entitled  to  no- 
tice. The  circumstances  stated  in  the  affidavit  do  not  amount 
to  an  excuse  for  the  omission.  Notice  was  originally  given 
for  the  sixteenth  of  April.  The  motion  not  being  then 
heard,  counsel  agreed  to  submit  written  briefe,  without  any 
agreement  as  to  the  time.  So  the  matter  slept  until  two 
days  since,  without  briefs  being  furnished,  or  so  far  as  ap- 
pears, without  any  reference  being  made  to  the  subject  on 
either  side.    A  brief  was  then  requested  from  the  defendants* 
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solicitor  for  to-day.  On  notice  of  the  application  being  re- 
quired, one  day's  notice  was  given.  After  so  long  delay,  and 
no  apparent  want  of  good  faith  upon  the  part  of  the  defend- 
ants' counsel,  I  cannot  act  upon  the  original  notice. 

2.  The  delay  in  renewing  the  motion  raises  the  presump- 
tion that  there  is  no  pressing  necessity  for  the  appointment 
of  a  receiver,  and  in  the  absence  of  affidavits  showing  the 
existence  of  any  immediate  necessity,  justifies  the  court  in 
withholding  its  action.  The  bill  was  filed  on  the  ninth  of 
April.  The  subpoena  was  returned  on  the  twenty-first  of 
April.  The  answers  were  filed  on  the  eighteenth  of  June. 
No  replication  has  been  filed.  Where  a  complainant  seeks 
to  take  the  control  of  property  from  those  having  the  legal 
right  of  possession,  delay  on  the  part  of  the  complainant  in 
advancing  his  cause  or  in  making  his  application  is  an  objec- 
tion to  the  appointment  of  a  receiver.  Udw.  on  Receivers  49. 

The  application  is  denied  without  reference  to  the  merits 
of  the  case,  as  they  appear  upon  the  pleadings,  and  without 
prejudice  to  the  renewal  of  the  application,  if  deemed  advi- 
sable before  final  hearing. 


Oliver  P.  Browk  w.  L.  Edwards  Bulkley.* 

Where  an  attorney  deals,  either  with  his  client  or  with  others,  in  relation 
to  the  property  which  is  the  snbject  matter  of  litigation,  as  where  he 
purchases  from  his  client  the  property  in  dispute,  in  regard  to  which  he 
has  superior  means  of  knowledge,  as  well  as  undue  influence  over  his 
client,  derived  from  his  position ;  or  where,  in  the  absence  of  his  client, 
he  purchases  property  sold  under  an  execution  in  his  hands,  or  with  the 
management  of  which  he  is  intrusted,  in  such  cases  the  parties  are  re- 
garded as  standing  to  each  other  in  the  relation  of  trustee  and  ct»tui  qut 
trutL 

In  this  class  of  cases,  the  principle  will  be  applied  and  enforced,  even  after 
the  relation  of  attorney  and  client  has  ceased  to  exist. 

Where  the  relation  of  solicitor  and  client  exists,  and  a  security  is  taken  by 
the  solicitor  from  his  client,  as  compensation  for  his  services,  the  pre- 
sumption is  that  the  transaction  is  unfair,  and  the  <mu6  of  proving  its 
fairness  is  upon  the  solicitor. 

*  See  AnU  291. 
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Sach  security  will  not  be  set  aside  as  void,  bnt  will  be  suffered  to  stand  u 
security  for  the  amount  justly  due  upon  it. 

How  far  a  claim  for  relief  in  this  court  against  such  a  security  will  be 
affected  by  the  fact  that  the  contract  was  made  in  New  York,  one  of  the 
parties  being  a  citizen  of  that  state  and  an  attorney,  not  of  the  oourts  of 
this  state,  but  of  New  York — query  f 

Where  an  attorney,  having  obtained  for  his  client  a  bond  and  warrant  of 
attorney  to  confess  judgment  from  a  debtor,  neglects  to  enter  up  such 
judgment,  and  afterwards  obtains  a  bond  and  warrant  of  attorney  from 
the  same  debtor  for  a  debt  due  to  himself,  and  enters  up  his  own  judg- 
ment first,  so  as  to  obtain  priority  over  his  client,  these  circumstances 
constitute  a  gross  breach  of  duty  on  the  part  of  the  attorney,  and  pre- 
sent a  clear  ground  of  equitable  relief. 

A  complainant  who  has  filed  a  bill  against  his  attorney  to  set  aside  securi- 
ties, on  the  ground  that  they  were  obtained  from  him  by  fraudulent  re- 
presentations as  to  their  characterand  by  false  reading,  and  has  failed  to 
prove  the  case  made  by  his  bill,  cannot  obtain  relief  on  such  a  bill  by 
claiming  that  the  securities  are  fraudulent  because  of  the  relation  of 
attorney  and  client  existing  between  him  and  the  defendant.  Such  a 
claim  is  inconsistent  with  the  case  made  by  the  bill. 


Weart,  for  complainant. 

As  a  general  rule,  attorney  and  client  are  not  allowed  to 
deal.  The  burthen  of  proof  is  on  the  attorney  to  show  the 
fairness  of  the  transaction.  1  Story's  JSq.  Jur,^  §  310 — 14; 
Barrvard  v.  Hunter,  39  Eng,  Law  and  JSq,  669 ;  Jenmngs 
V.  McOmneU,  17  lU.  148;  16  U.  S.Dig.  82,  §  36;  ifi& v. 
MUU,  26  Conn.  213 ;  6  Am.  Law  Reg.  641. 

Hansom,  for  defendant. 

An  attorney  has  a  right  to  take  a  bond  for  his  counsel  fees 
and  costs.  Wright  v.  Froud,  13  Ves.  138 ;  OuMs  v.  Salmm, 
12  Eng.  Law  and  Eq.  316 ;  Cheslyn  v.  Dolby ,  2  Yowagt 
^  CoU,  Exch.  170;  Williams  v.  Figgot,  Jacob  598;  Jones 
V.  Tripp,  Ibid.  322;  Jones  v.  Roberts,  9  Beav.  419;  Bhr 
grave  v.  Routh,  39  Eng.  Law  and  Eq.  233. 

Fraud  must  be  proved  by  the  party  making  the  charge. 
Moss  V.  Bainbrigge,  31  Eng.  Law  and  Eq.  666. 

Zabriskie,  for  complainant,  in  reply. 
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The  Chancellor.  The  bill  is  filed  to  set  aside  a  bond 
for  $760,  with  warrant  of  attorney  to  confess  judgment,  exe- 
cuted by  Brown  to  Bulkley,  and  the  judgment  and  execution 
thereon.  The  bond  and  warrant  bear  date  on  the  third  of 
May,  1860.  The  affidavit  required  by  the  statute  to  be 
made  by  the.  plaintiff  on  entering  judgment  was  made  by 
Bulkley,  the  plaintiff,  on  the  nineteenth  of  May,  and  judg- 
ment in  the  Hudson  Circuit,  signed  by  a  commissioner  of  the 
Supreme  Court,  on  the  same  day.  It  appears,  from  the  tes- 
timony (though  the  record  is  not  in  evidence)  that  the  judg- 
ment was  not  entered  of  record  until  the  twenty-first  of  May. 

The  bill  alleges  that,  on  or  about  the  twelfth  of  April, 
1860,  the  complainant,  being  indebted  to  Thomas  B.  Decker, 
of  Jersey  City,  in  the  sum  of  $1200,  proposed  to  secure  jt  by 
a  chattel  mortgage  on  certain  of  his  property ;  that  reposing 
special  trust  and  confidence  in  Bulkley,  who  was  an  attorney 
and  counsellor  transacting  business  in  the  city  of  New  York, 
and  who  had  previously  acted  as  attorney  and  counsel  of  the 
complainant,  he  employed  him  to  prepare  the  mortgage; 
that  the  papers  necessary  to  constitute  a  chattel  mortgage,  as 
Bulkley  represented,  were  drawn  by  him,  executed  by  the 
complainant,  and  left  with  Bulkley  for  Decker.  The  paper 
or  papers  (whether  one  or  more  the  complainant  does  not 
recollect)  were  executed  by  him  without  reading,  upon  his 
hearing  them  read,  or  their  contents  stated ;  that  before  the 
third  of  May  ensuing  the  complainant  was  sent  for  by  Bulk- 
ley  to  come  to  his  office,  and  was  informed  by  him  that  the 
chattel  mortgage  was  good  for  nothing  in  New  Jersey ;  that 
a  judgment  was  necessary  to  secure  the  debt,  and  that  he 
would  prepare  the  papers;  that,  on  or  about  the  third  of 
May,  he  again  went  to  Bulkley's  office,  signed  the  papers 
prepared  and  presented  by  Bulkley  without  reading  them, 
signed  an  affidavit  purporting  to  state  that  the  amount  was 
due  from  complainant  to  Bulkley  (probably  a  clerical  mistake 
for  Decker)^  constituting  a  part  of  the  papers  prepared  and 
read  by  him,  believing  at  the  time  that  he  was  signing  pa- 
pers to  confess  judgment  to  Decker,  not  supposing  that  he 
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was  signing  a  paper  for  any  other  purpose ;  that  the  com- 
plainant has  since  discovered  that  the  last  mentioned  papers, 
thus  executed  by  him,  were  a  bond  and  warrant  of  attorney 
to  Bulkley  for  $750,  and  an  affidavit  of  the  complainant 
stating  that  he  was  justly  indebted  to  Bulkley  in  that  amount; 
that  Bulkley  falsely  and  fraudulently  represented  the  papers 
to  be  a  confession  of  judgment  to  Decker;  that  he  falsely 
and  fraudulently  read  them  to  the  complainant,  using  the 
name  of  Decker  for  his  own,  and  stating  the  amount  due  to 
Decker,  instead  of  the  amount  inserted  in  the  instruments ; 
that  the  complainant,  relying  on  Bulkley *s  representations, 
signed  the  papers ;  that  the  complainant  does  not,  and  did 
not  then,  owe  Bulkley  $750,  or  any  other  sum ;  that  not  one 
word  was  said  or  intimated  by  Bulkley,  or  any  other  person, 
to  the  complainant,  or  in  his  hearing  at  any  time,  on  the 
subject  of  the  complainant's  confessing  a  judgment,  or  giving 
any  other  security  to  Bulkley,  or  on  the  subject  of  any 
indebtedness  to  him  for  which  any  security  was  expected. 

The  bill  further  charges,  that  the  complainant's  signatures 
were  obtained  by  Bulkley,  to  the  bond,  warrant  of  attorney, 
and  affidavit,  by  the  false  and  fraudulent  pretence  that  said 
papers  were  a  confession  of  judgment  to  Thomas  B.  Decker, 
to  perfect  a  previous  defective  security  to  him ;  and  that  such 
false  pretence  was  made,  and  the  complainant's  signature 
obtained  by  Bulkley  with  intent  to  cheat  and  defraud  the 
complainant,  and  that  the  complainant  was  circumvented  by 
Bulkley  in  obtaining  said  signatures. 

This  charge  of  fraud  is  met  by  the  defendant,  in  his 
answer,  with  a  full  and  unequivocal  denial.  He  admits  the 
preparation  of  the  chattel  mortgage  from  the  complainant  to 
Decker,  the  subsequent  preparation  of  a  judgment  bond  as  a 
better  security  for  the  same  debt,  but  alleges  that  the  bond 
and  warrant  of  attorney  from  Brown  to  himself  was  given 
for  a  debt  justly  due  for  professional  services;  that  the  affi- 
davit was  not  drawn  or  read  by  the  defendant,  nor  executed 
in  his  presence,  but  was  drawn  by  his  clerk,  and  sworn  to  by 
the  complainant  while  the  defendant  was  absent. 
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Whatever  weight  the  answer  is  entitled  to,  it  at  least  puts 
the  complainant  upon  the  proof  of  his  case.  The  issue  made 
by  the  pleadings  is,  whether  the  bond  and  warrant  of  attor- 
ney were  procured  by  fraud  and  circumvention,  as  charged 
in  the  complainant's  bill.  The  burthen  of  proof  is  upon  the 
complainant. 

But  before  examining  the  parol  proof  in  support  of  the 
charge  of  fraud,  it  may  be  advantageous  to  turn  to  the 
papers  themselves,  and  to  the  evidence  by  which  they  are 
supported,  to  ascertain  what  light  they  shed  upon  the  trans- 
action. The  chattel  mortgage  from  Brown  to  Decker,  re- 
ferred to  in  the  complainant's  bill  as  having  been  executed 
by  him  to  Decker,  is  produced  in  evidence.  It  corresponds 
in  amount  and  character  with  the  instrument  which  the  com- 
plainant alleges  he  intended  to  execute  to  Decker,  but  bears 
date  not  on  the  twelfth  of  April,  but  on  the  twenty-eighth  of 
February,  1860,  when  the  defendant,  in  his  answer,  alleges 
it  was  executed. 

The  bond  and  warrant  of  attorney  from  the  complainant 
to  Decker,  which  the  bill  charges  he  was  induced  to  execute 
by  Bulkley  under  pretence  of  better  securing  the  debt  to 
Decker,  and  which  the  complainant  was  induced  by  the  false 
reading  of  Bulkley  to  suppose  he  was  signing  when  he  exe- 
cuted the  bond  and  warrant  to  Bulkley,  are  also  produced  in 
evidence.  They  bear  date  on  the  twelfth  of  April,  1860, 
when  the  defendant,  by  his  answer,  alleges  they  were  exe- 
cuted. They  correspond  in  amount  and  character  with  the 
instruments  which  the  complainant  in  his  bill  alleges  he  in- 
tended to  execute.  The  very  instrument,  the  false  and 
fraudulent  reading  of  which  constitute  the  means  of  fraud 
charged  in  the  bill,  and  which  the  complainant  alleges  that 
he  supposed  he  was  executing  when  he  signed  the  bond  now 
in  controversy,  is  produced  formally  executed  by  the  com- 
plainant. There  is  annexed  to  the  bond  and  warrant  an 
affidavit,  as  required  by  the  statute  on  entering  judgment  by 
confession,  sworn  to  by  Decker,  before  George  W.  Cassedy, 
esq.,  a  master  in  chancery  of  this  state,  on  the  first  of  May, 
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1860.  It  is  apparent  that  this  bond  and  warrant  must  have 
been  drawn  and  executed  before  the  time  when  the  bond  and 
warrant  given  to  Bulkley  were  executed.  Bulkley,  in  his 
answer,  says  it  was  taken  by  the  complainant  on  the  day  it 
was  executed,  and  retained  by  him  until  about  the  first  of 
May,  when  it  was  returned  to  Bulkley  with  the  affidavit  of 
Decker  endorsed.  Whether  the  bond  to  Decker  was  exe- 
cuted (as  the  dates  of  the  bonds  indicate)  three  weeks  before 
the  bond  to  Bulkley,  or  only  three  days,  is  immaterial.  The 
material  fact,  that  both  papers  were  executed,  and  that  the 
bond  to  Decker  was  executed  before  the  bond  to  Bulkley,  is 
clearly  established.  How  is  it  possible,  then,  that  the  com- 
plainant could  have  been  defrauded  by  false  reading  of  the 
bond  in  question,  or  been  induced  to  execute  it  under  the 
idea  that  he  was  signing  this  bond  to  Decker? 

The  subscribing  witness  to  these  papers,  Henry  B.  Weeks, 
is  called  as  a  witness  on  the  part  of  Bulkley.  He  is  a  sub- 
scribing witness  to  the  chattel  mortgage,  to  the  bond  to 
Decker,  and  to  the  bond  and  warrant  to  Bulkley.  He  testi- 
fies that  they  were  executed  by  Brown  at  the  times  they 
respectively  bear  date ;  that  the  bond  and  warrant  of  attor- 
ney to  Bulkley  were  executed  by  Brown  in  the  presence  of 
the  witness,  no  one  else  being  present  at  the  time ;  that  they 
were  read  by  Brown  before  they  were  executed;  that  the 
affidavit  of  Brown  was  drawn  by  the  witness  from  a  form 
furnished  by  Bulkley,  in  his  absence,  but  in  the  presence  of 
Brown,  and  read  over  by  him ;  that  it  was  taken  by  Brown 
to  the  office  of  Wildes  P.  Walker,  a  commissioner  of  deeds, 
and  sworn  to  by  Brown  there,  brought  back  by  him,  and 
given  to  the  witness.  The  commissioner  is  not  called  as  a 
witness,  but  it  is  not  questioned  that  the  affidavit  was  sworn 
by  Brown  before  the  commissioner  by  whom  the  jurat  is 
signed.  Brown  admits  this  fact  to  be  so  in  his  bill.  The 
papers  themselves  and  the  testimony  of  the  subscribing  wit- 
ness negative  utterly  and  most  emphatically  the  gravamen 
of  the  bill.  It  is  impossible  to  reconcile  the  instruments 
themselves  with  the  truth  of  the  charge  of  fraud  made  by 
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the  bill.    It  could  not  have  been  perpetrated  as  charged  by 
the  complainant. 

In  support  of  the  issue  upon  his  part,  the  complainant, 
upon  whom  the  burthen  of  proof  lies,  has  o£fered  no  evidence 
whatever  except  his  own  testimony,  which  is  a  virtual  re- 
iteration of  the  charges  of  the  bill.  He  is  not  corroborated 
by  any  other  witness,  nor  sustained  by  one  material  fact  or 
circumstance.  The  papers  themselves  show  that  his  testi- 
mony is  not  to  be  depended  upon  and  cannot  be  true.  A 
court  of  justice  would  be  very  reluctant,  whatever  might  be 
the  character  of  the  witness,  to  overthrow  a  claim  founded 
on  written  documents,  admitted  by  the  party  himself  to  have 
been  executed  by  him,  upon  his  own  unaided  testimony  in 
support  of  a  charge  of  fraud.  There  is  a  total  failure  to 
support  this  charge  of  the  bill. 

It  is  further  urged  that  the  relation  of  attorney  and  client 
subsisted  between  the  obligor  and  obligee  at  the  date  of  the 
transaction,  and  that  the  bond  is  therefore  constructively 
fraudulent  and  the  onus  of  proof  is  shifted  upon  the  obligee. 

There  are  two  classes  of  contracts  influenced  by  the  rela^ 
tion  of  attorney  and  client,  which  are  not  clearly  distin- 
guished by  the  authorities,  between  which  there  is  a  very 
dear  distinction,  though  resting  upon  the  same  general 
principle.  The  one  is  where  the  attorney  deals  either  with  . 
his  client  or  with  others  in  relation  to  the  property  which  is 
the  subject  matter  of  litigation,  as  where  he  purchases  from 
his  client  the  property  in  dispute,  in  regard  to  which  he  has 
superior  means  of  knowledge,  as  well  as  undue  influence  over 
his  client,  derived  from  his  position ;  or  where,  in  the  ab- 
sence of  his  client,  he  purchases  property  sold  under  an  exe- 
cution in  his  hands,  or  with  the  management  of  which  he  is 
otherwise  intrusted.  In  such  cases  the  parties  are  regarded 
as  standing  to  each  other  in  the  relation  of  trustee  and  ceatm 
qiLC  trusty  where  the  attorney  is  bound  to  use  all  his  skill  for 
his  client's  interests,  and  the  property  thus  acquired  by  the 
attorney  will  be  held  to  be  a  constructive  trust  for  the  benefit 
of  the  client.    Stockton  v.  Ford^  11  Howard  246 ;  Howell  v. 
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Hansom,  11  Faige  538;  Letoia  v.  J.  A.,  4  Edwards  599; 
JSyarw  v.  JFKw,  5  Z)enio  640 ;  1  Story  a  Eq.  Jur.,  §  610. 

In  this  claas  of  cases  the  principle  will  be  applied  and  en- 
forced, even  after  the  relation  of  attorney  and  client  has 
ceased  to  exist. 

The  other  class  is  where  the  attorney  takes  from  his  client 
a  bond  or  other  security  as  compensation  for  his  services. 
Here  it  is  sometimes  said  the  parties  bargain  at  arm's  length 
and  with  equal  advantages.  This  may  be  so  after  the  rela- 
tion of  attorney  and  client  has  entirely  ceased,  but  not  during 
its  continuance.  He  may,  and  often  does  have  over  his 
client,  during  the  continuance  of  that  relation,  the  means  of 
influence  which  it  would  be  extremely  difficult  to  resist  In 
this  class  of  cases  the  transaction  is  regarded  as  construc- 
tively fraudulent,  in  consequence  of  the  confidential  relations 
subsisting  between  the  parties  and  the  means  of  undue  influ- 
ence which  the  attorney  may  exert  over  his  client.  The 
bond  or  other  security  will  not  be  set  aside  as  void,  but  it 
will  be  sufiered  to  stand  as  a  security  for  the  amount  justly 
due  upon  it,  and  the  burthen  will  be  thrown  upon  the  attor- 
ney of  showing  its  perfect  fairness,  adequacy,  and  propriety. 
Proof  \.  HineSf  Cases  temp.,  Talbot  111 ;  Walmesley  v.  Booth, 
2  Aikyns  25,  27 ;  Newman  v.  Payne,  2  Vesey  200 ;  Starr  v. 
Vanderheyden,  9  Johns.  E.  263 ;  DeRose  v.  Fay,  4  Edw. 
Ch.  a,  40 ;  £M  v.  Smith,  1  Dana  580 ;  Berrien  v.  McLane, 
1  Hoffman's  Ch.  R.  421. 

Mr.  Justice  Sharswood,  in  his  admirable  lecture  on  "  pro- 
fessional ethics,"  for  which  the  profession  owe  him  a  debt  of 
gratitude  (page  92),  states  the  rule  thus :  "  When  the  rela- 
tion of  solicitor  and  client  exists,  and  a  security  is  taken  by 
the  solicitor  from  his  client,  the  presumption  is  that  the 
transaction  is  unfair,  and  the  onus  of  proving  its  fairness  is 
upon  the  solicitor."  This  statement  of  the  principle  is  fully 
supported  by  the  authorities.  Hill  on  Trustees  160  (cd  1857), 
and  cases  in  notes ;  1  Story's  Eq.  Jur.,  §  310 — 313  (iZed- 
fidds  ed.),  and  cases  in  notes. 

The  rule  at  first  view  may  seem  harsh,  and  against  the 
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benignant  principle  of  the  law,  that  fraud  is  never  to  be  pre- 
sumed. But  it  rests  upon  broad  and  clear  principle ;  and  all 
experience  has  shown  that  it  is  eminently  salutary  in  its  in- 
fluence, and  productive  of  no  real  injury  to  the  upright  and 
conscientious  practitioner.  Such  security  is  not  per  ee  fraud- 
ulent ;  but  when  the  consideration  is  challenged,  it  stands  as 
security  only  for  the  amount  really  due. 

My  diflBiculty  is  not  with  the  principle,  but  with  the  mode 
of  applying  it  to  the  present  case.  The  bill  alleges,  indeed, 
that  the  relation  of  attorney  and  client  subsisted  at  the  date 
of  the  bond  (and  it  prays  that  an  account  may  be  taken  be- 
fore a  master  of  the  amount  due  from  the  complainant  to  the 
defendant),  but  it  does  not  allege  that  the  bond  was  obtained 
by  undue  influence  or  fraudulently  for  a  larger  amount  than 
was  really  due.  The  complainant  denies  that  it  is  his  bond  ; 
he  alleges  that  he  owed  the  defendant  nothing ;  that  his  sig- 
nature was  obtained  by  false  reading  and  circumvention,  and 
prays  that  the  bond  may  be  declared  void.  He  does  indeed 
allege  that  at  the  time  of  the  execution  of  the  bond  the  rela- 
tion of  attorney  and  client  subsisted  between  him  and  the 
obligee,  and  prays  that  an  account  may  be  taken  of  the  sum 
really  due.  But  how  is  an  account  to  be  taken  of  the  amount 
due  upon  a  bond  which  the  party  never  gave  ?  and  how  is 
undue  influence  in  the  procurement  of  the  bond  to  be  pre- 
sumed when  the  bill  alleges  that  a  word  was  never  exchanged 
between  the  parties  on  the  subject  of  a  security  for  the  in- 
debtedness ? 

If  the  obligee  was  before  the  court  seeking  a  recovery  of 
the  amount  due  upon  the  bond,  the  application  of  the  remedy 
would  be  easy.  The  court  would  suffer  no  more  to  be  re- 
covered upon  the  bond  than  was  really  due,  and  would  refer 
it  to  a  master  to  take  the  account.  But  the  obligor  is  here 
to  avoid  the  bond,  upon  the  ground  that  he  never  gave  it, 
and  upon  that  ground  alone  he  can  have  relief.  The  obligee 
has  a  judgment  at  law  for  the  amount  of  the  bond.  How  is 
this  court  to  deal  with  the  amount  of  that  judgment  under 
this  bill  as  it  is  framed?    The  court  in  which  the  judgment 
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was  entered  would  seem  to  be  the  appropriate  tribunal  for 
such  relief.  In  Starr  v.  Vanderheyden^  9  Johns.  H.  253,  the 
Supreme  Court  of  New  York  held  that  a  judgment  obtained 
by  an  attorney  from  his  client  by  confession  for  costs  must 
only  stand  as  a  security  for  what  is  actually  due,  and  directed 
an  inquiry  into  the  consideration  of  the  bond  and  the  amount 
actually  due  from  the  obligor. 

Even  in  that  aspect  of  the  case  it  might  here  become  a 
question  how  far  the  claim  to  relief  might  be  affected  by  the 
fact  that  the  contract  was  made  in  New  York,  one  of  the 
parties  being  a  citizen  of  that  state,  and  an  attorney,  not  of 
the  courts  of  this  state,  but  of  New  York. 

There  is  still  another  ground  upon  which  the  claim  of  the 
complainant  to  relief  is  placed.  There  is  evidence  that  the 
bond  and  warrant  of  attorney  executed  by  Brown  in  favor 
of  Thomas  B.  Decker  was  placed  by  Brown  in  the  hands  of 
Bulkley,  as  Decker's  attorney,  to  have  the  judgment  entered 
up  and  the  debt  recovered.  It  does  not  seem  to  be  denied 
that,  in  point  of  fact,  the  bond  and  warrant  were  delivered 
to  Bulkley,  and  the  judgment  entered  up  by  his  procure- 
ment. Bulkley  denies  that  he  agreed  that  Decker  a  judg- 
ment should  have  priority  over  his.  But  if  in  point  of  fact 
the  judgment  to  Decker  was  confessed  by  Brown  in  good 
faith  to  secure  a  debt  due,  and  not  as  a  mere  cover  to  his  own 
property,  the  legal  presumption  is  that  Bulkley,  in  causing 
the  judgment  to  be  entered  up,  acted  as  the  attorney  of 
Decker,  and  not  of  Brown,  the  defendant.  If  so,  he  was 
bound  to  use  due  diligence  in  the  discharge  of  that  duty. 
The  attorney  had  no  right  to  give  a  judgment  bond  subse- 
quently executed  to  himself  priority  over  his  client's  judg- 
ment. The  bond  and  warrant  to  Decker  was  executed  on 
the  twelfth  of  April.  On  the  first  of  May  it  was  delivered 
to  Bulkley  to  be  entered  up,  with  an  affidavit  already  made 
by  his  client,  as  required  by  statute.  Bulkley's  bond  was 
dated  and  executed  on  the  third  of  May.  The  affidavit  was 
not  made  till  the  nineteenth  of  May,  and  yet  he  gave  his 
own  judgment  priority  over  his  client's :  more  than  that,  the 
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chattel  mortgage,  which  had  been  executed  to  Decker  in 
February  previous  as  a  security  for  his  debt,  is  withheld  by 
Bulkley,  on  the  pretext  that  it  was  not  a  good  security  for 
the  debt. 

These  circumstances  constitute  a  gross  breach  of  duty  on 
the  part  of  the  attorney,  and  present  a  clear  ground  of 
equitable  relief.  But  that  relief  cannot  be  administered 
under  this  bill.  The  frame  of  the  bill  is  not  adapted  to  that 
relief.  Brown  is  not  the  party  injured.  Decker  is  not  a 
party  to  the  suit.  Besides,  if  Decker  is  entitled  to  any  re- 
lief, if  his  judgment  has  in  fact  not  been  otherwise  satisfied 
or  secured,  he  has  a  perfect  remedy  at  law.  Both  the  judg- 
ments were  confessed  in  the  Hudson  Circuit,  and  that  court 
has  complete  control  of  the  question  of  priority,  and  that 
control  the  court  exercises  upon  equitable  principles.  Be- 
sides the  chattel  mortgage  to  Decker  is  still  in  existence. 

I  have  given  this  view  of  the  case  the  more  consideration, 
and  have  felt  disposed  to  afford  relief  on  this  ground,  if 
practicable,  because  I  am  quite  satisfied  that  this  question  of 
priority  has  constituted  the  real  difficulty  in  the  case,  and 
that  the  injured  party  is  Decker,  and  not  Brown.  The  evi- 
dence before  me,  I  think,  warrants  the  conclusion  that  the 
real  truth  of  the  case  is  simply  this :  Brown  being  embar- 
rassed, in  February,  1860,  executed  a  chattel  mortgage  to 
Decker  by  way  of  legal  preference  for  a  just  debt,  or  to  pro- 
tect his  property  from  his  creditors,  and  placed  the  mortgage 
in  Bulkley's  hands  to  be  recorded.  Bulkley  visited  New 
Jersey,  and  ascertained  that  the  recording  of  the  mortgage 
was  not  required  by  our  statute,  and  that  it  was  deemed  not 
a  safe  security.  The  advice,  therefore,  that  there  should  be 
a  confession  of  judgment  to  secure  the  debt,  was  probably 
honest,  and  certainly  wise.  The  bond  and  warrant  having 
been  executed  and  delivered  to  the  attorney,  that  the  judg- 
ment might  be  entered,  Bulkley  embraced  that  opportunity 
of  securing  his  own  honest  debt,  or  of  extorting  an  exorbi- 
tant demand  from  his  client.  For  either  purpose,  the  occa- 
sion waa  opportune.     Brown  may  have  been  led  to  suppose 
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that  the  judgment  to  Decker  waa  entered  up,  or,  as  some- 
times happens,  may  have  believed  that  its  priority  in  execu- 
tion would  give  priority  in  payment.  Under  this  belief,  if 
the  execution  of  Decker  was  sufficient  to  cover  his  whole 
property,  it  was  a  matter  of  comparative  indifference  to 
Brown  for  what  amount  he  confessed  judgment  to  Bulkley. 
The  opportunity  was  too  tempting  for  the  attorney's  honesty. 
He  fraudulently  withheld  his  client's  judgment  from  the 
record,  and  entered  up  his  own.  This  appears  to  me  to  be 
the  sum  and  substance  of  the  evidence.  The  cause  has  been 
greatly  encumbered  by  evidence,  offered  by  each  party,  im- 
pugning the  character  of  his  adversary.  The  evidence  upon 
this  point  is  entirely  satisfactory.  The  parties  have  suc- 
ceeded in  this  effort  as  perfectly  as  their  worst  enemies  could 
desire.  It  has  in  no  wise  contributed  to  the  settlement  of 
the  case  or  to  the  ends  of  justice. 

The  case  is  disposed  of  as  if  the  judgment  had  not  been 
assigned.  The  assignee  takes  the  judgment  subject  to  all 
the  equities  which  subsisted  against  it  in  the  hands  of  the 
plaintiff. 

The  bill  must  be  dismissed  with  costs. 

The  chattel  mortgage  and  the  bond  and  warrant  of  attor- 
ney, executed  by  Brown  to  Decker,  which  were  offered  as 
exhibits  by  Bulkley,  will  be  retained  by  the  clerk  subject  to 
the  further  order  of  the  court. 


John  S.  Bobbins,  administrator  of  Nancy  T.  Long,  V8, 
James  M.  Long. 

Where  a  hnsband  joined  with  his  wife  in  a  conveyance  of  her  separau 
estate  by  deed,  with  covenants  by  the  hnsband,  for  himself  and  his  wife, 
of  seizin,  quiet  enjoyment,  warranty,  and  against  encumbrances,  and  the 
purchaser  gave  a  mortgage  to  the  husband  to  secure  a  part  of  the  ptir- 
chase  money  on  a  bill  filed  by  the  administrator  of  the  wife,  who  sur- 
vived her  hnsband,  to  foreclose  the  mortgage,  it  was  held — 
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That  it  is  no  defence  to  a  recovery  of  the  amount  of  the  mortgage  that 
advene  claims  have  heen  set  up  to  a  portion  of  the  land  included  in  the 
deed  to  the  defendant,  when  the  defendant  has  never  heen  evicted  from 
any  part  of  the  land,  and  it  is  not  alleged  that  any  action  is  pending  for 
the  recovery  of  any  part  of  it. 

Nor  can  the  mortgagor  set  up  as  a  defence  to  the  wife's  claim  on  the  mort- 
gage, that  after  the  advene  claims  were  made,  it  was  agreed  hy  the  hus- 
band and  wife  that  they  would  buy  in  the  advene  claims,  and  transfer 
them  to  the  defendant,  and  that  the  balance  of  the  purchase  money 
should  not  be  paid  until  the  title  was  perfected,  and  if  any  portion  of 
the  title  could  not  be  perfected,  an  allowance  should  be  made  to  the  de- 
fendant therefor. 

If  such  a  contract  was  made  it  could  not  bind  the  wife.  Damages  cannot 
be  recovered  on  a  contract  made  by  a  married  woman. 

Nor  would  such  a  claim  avail  against  the  husband  as  a  defence  to  a  re- 
covery upon  the  mortgage.  Damages  for  the  breach  of  a  subsequently 
.  made  contract  cannot  be  set  ofif  against  the  amount  due  upon  a  mortgage. 


Depue  and  Beasley,  for  complainant. 

Deptie.  If  the  mortgagor  has  been  evicted  we  admit  he 
may  on  foreclosure  have  a  deduction.  Coster  v.  Monroe 
Man.  Co.,  1  Qrem'a  Ch.  467. 

But  there  must  be  an  actual  eviction,  or  what  is  equiva- 
lent.    OUnn  V.  WhippUy  1  Beaa.  60. 

And  to  entitle  him  to  such  relief,  he  must  show  valid  cove- 
nants of  warranty  upon  which  he  might  recover  at  law. 
The  ground  of  reUef  is  to  prevent  circuity  of  action.  If 
there  are  no  covenants  of  warranty  the  defence  is  not  avail- 
able. 

The  plaintiff's  intestate,  being  a  married  woman,  could 
not  be  bound  by  her  covenant.  Jackson  v.  Vanderhet/den, 
17  J.  B.  167;  Den  v.  Demarest,  1  Zab.  525. 

J.  P.  Vro<mi  and  F.  D.  Vroom,  for  defendant. 

The  mortgagees  conveyed  to  defendant  land  to  which  they 
had  no  title.  It  is  objected  that  an  eviction  must  be  shown 
before  a  failure  of  title  can  be  set  up  against  the  foreclosure 
of  a  mortgage. 

The  design  of  the  rule  and  its  qualification  was — 
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1.  That  a  defect  of  title  is  available  as  a  defence. 

2.  That  eviction  should  be  shown. 

Though  Chancellor  Kent  held  to  the  old  rule,  he  saw  that 
there  might  be  necessity  for  interference  outside  of  the  rule. 
Abbott  V.  AUen,  2  Johns.  Ch.  619. 

Our  own  court  has  held  that  an  eviction  is  not  necessary. 
Ck>8ter  V.  Monroe  Man.  Co.,  1  Greens  Ch.  468.  In  that  case 
there  had  been  a  trial  and  judgment  in  ejectment. 

The  principle  on  which  the  court  go  is  not  merely  because 
judgment  has  been  entered — ^the  ground  is  certainty. 

If  the  failure  of  title  appears  with  as  much  certainty  as  if 
judgment  had  passed,  there  is  no  reason  why  the  court 
should  not  interfere. 

We  have  here  as  decisive  evidence  of  want  of  title  as  an 
eviction  or  a  judgment  would  furnish. 

The  court  will  interfere  where  justice  can  be  done  and 
where  there  is  certainty.    Qnise  v.  BoyleSj  3  Green's  Ch.  212. 

Beasley,  in  reply,  cited  Shannon  v.  Marselis,  Saxton  413 ; 
Van  Waggoner  v.  McEwen,  1  Green's  Ch.  412 ;  Ja/^ques  v. 
Hsler,  3  Green's  Ch.  461 ;  Van  Riper  v.  WiUiamSj  1  Greens 
Ch.  4ffJ ;  Woodruff  v.  Depue,  Ante  168 ;  Leggett  v.  McOar- 
ty^  3  Edwards  124 ;  2  Kent  471-2 ;  Govemeur  v.  Ehnen- 
dorf,  5  Johns.  Ch.  R.  79.  ' 

As  to  the  covenant  of  the  wife.  Rawle  on  Cov.  489,  458 — 
61,  note;  1  Story's  Eq.  Jur.,  §  212;  1  Sugden  Vend.  422,  § 
40  {7th  Am.  ed.) ;  2  Roper,  Ekisb.  and  Wife  235,  18!4. 

The  Chancellor.  The  complainants  intestate  being, 
while  sole  and  unmarried,  seized  of  certain  real  and  personal 
estate  in  the  year  1832,  intermarried  with  William  Long, 
the  father  of  the  defendant  by  a  former  marriage.  On  the 
seventeenth  of  January,  1832,  an  antenuptial  contract  had 
been  entered  into  between  the  parties,  by  which  it  wa«, 
among  other  things,  agreed  that  the  intended  husband  should 
not  intermeddle  with,  nor  have  any  right  or  title,  in  law  or 
equity,  to  the  said  real  estate,  but  that  the  same,  and  the 
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proceeds  thereof,  should  remain  her  separate  estate,  subject 
to  her  control  and  disposal. 

On  the  tenth  of  October,  1834,  the  husband  and  wife,  for 
the  consideration  of  $1600,  joined  in  the  conveyance  of  the 
wife's  real  estate  to  the  defendant.  The  conveyance  is  made 
with  covenants,  by  the  husband  for  himself  and  for  his  wife, 
of  seizin  for  quiet  enjoyment  against  encumbrances  and  of 
general  warranty.  To  secure  the  payment  of  $1000  of  the 
purchase  money,  the  defendant  gave  his  bond  to  the  husband, 
bearing  even  date  with  the  de»i,  payable  in  one  year  with 
interest,  secured  by  a  mortgage  on  the  land  purchased.  This 
mortgage  the  bill  is  filed  to  foreclose.  William  Long,  the 
husband,  died  in  March,  1843.  The  wife  survived  him,  and 
died  on  the  tenth  of  March,  1861,  intestate.  Administra- 
tion upon  her  estate  was  duly  granted  by  the  surrogate  of 
Warren  to  the  complainant. 

There  is  no  denial  of  the  equitable  right  of  the  wife  to  the 
bond  and  mortgage,  nor  of  the  authority  of  the  complainant, 
as  her  administrator,  to  sue  for  its  recovery.  The  execution 
of  the  bond  and  mortgage  is  admitted.  Nor  is  it  disputed 
that  the  amount  claimed  to  be  due  thereon  remains  unpaid. 

The  first  ground  of  defence  is,  that  adverse  claims  have 
been  set  up  to  portions  of  the  land  included  in  the  deed  to 
the  defendant.  The  answer  does  not  allege,  nor  does  the 
evidence  satisfactorily  show  that  the  defendant  has  been 
evicted  from  any  portion  of  the  land  conveyed  to  him.  One 
of  the  witnesses  testifies,  and  I  think  he  is  supported  by  the 
weight  of  the  evidence  in  the  cause,  that  the  defendant  is  in 
possession  of  every  foot  of  land  covered  by  his  deed.  It  is 
not  alleged  even  that  an  action  is  pending  for  the  recovery 
of  any  portion  of  it.  It  is  clear  that  this  constitutes  no  de- 
fence whatever  to  the  complainant's  right  of  recovery.  SJian- 
non  V.  Maradia,  SaxUm  425 ;  Glenn  v.  Whipple^  1  Beaaley 
50;  Bawle  on  Gov.  of  Title  521—626. 

As  a  further  ground  of  defence,  it  is  urged  that,  after 
these  claims  were  made  to  a  part  of  the  premises  included  in 
the  defendant's  deed,  it  was,  for  the  defendant's  security. 
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agreed  by  William  Long  and  his  wife,  the  grantors  in  the 
deed,  that  they  would  procure  title  to  the  whole  of  the  pro- 
perty, to  be  perfected  by  purchasing  the  rights  of  those  who 
pretended  to  claim  the  same,  and  transferring  them  to  the 
defendant ;  that  the  balance  of  the  purchase  money  should 
not  be  paid  until  the  title  was  perfected ;  that  in  the  mean- 
while the  interest  should  cease,  and  that  if  any  portion  of  the 
title  could  not  be  perfected,  an  allowance  should  be  made  the 
defendant  therefor. 

There  is  no  satisfactory  evidence  that  such  contract  was 
ever  made.  But  if  its  existence  were  admitted,  it  clearly 
could  not  bind  the  wife.  No  action  can  be  maintained 
against  her  or  against  her  estate  at  law  for  the  recovery  of 
damages  upon  a  contract  made  by  a  married  woman.  Nor 
would  it  avail,  as  against  the  husband,  as  a  defence  to  a  re- 
covery upon  the  mortgage.  It  would  be  setting  oflF  against 
the  amount  due  upon  the  mortgage  damages  for  the  breach 
of  a  subsequently  made  contract.  I  know  of  no  principle 
upon  which  such  claim  could  be  sustained.  The  utmost 
extent  to  which  any  of  the  cases  have  gone  is,  that  where 
the  consideration  of  the  mortgage  has  failed,  or  where  the 
covenants  of  the  deed  for  the  land,  for  the  purchase  of  which 
the  mortgage  was  executed,  have  been  violated,  a  court  of 
equity  will  give  relief.  A  subsequently  incurred  debt,  justly 
due  from  the  complainant  to  the  defendant,  cannot  be  set  off 
against  the  claim  upon  the  mortgage,  much  less  a  claim  for 
unliquidated  damages  for  the  violation  of  any  other  contract. 

It  is  further  urged  that,  in  pursuance  of  the  alleged  agree- 
ment, William  Long,  the  husband  of  the  intestate,  purchased 
a  part  of  the  land  included  in  the  deed  to  the  defendant ; 
that  other  land  held  under  the  same  title,  and  included 
within  the  defendant  s  title,  is  claimed  by  George  B.  Winters; 
and  that  after  the  death  of  William  Long,  his  widow,  the 
complainant's  intestate,  purchased  another  tract  of  land, 
which  was  included  in  the  deed  to  the  defendant,  and  that 
the  title  is  still  outstanding,  adverse  to  the  title  of  the  de- 
fendant.   As  against  all  these  claims,  there  would  seem  to 
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be  a  perfect  defence  by  the  length  of  the  defendant's  enjoy- 
ment.   It  appears,  from  the  evidence,  that  soon  after  the 
conveyance  to  the  defendant,  in  1834,  he  enclosed  all,  or 
nearly  all  of  the  land  affected  by  these  adverse  claims,  and 
that  he  has  continued  in  the  uninterrupted  possession  from 
that  time  till  the  present;  and  if  it  should  be  alleged  that, 
in  regard  to  that  part  of  the  land  claimed  by  Winters  there 
has  been  a  mixed  possession,  the  fence  between  the  adjoining 
tracts  not  having  been  maintained,  and  both  parties  claiming 
title,  the  difficulty  is  effectually  removed  by  the  releases  exe- 
cuted by  Winters  and  his  mortgagee  to  the  defendant  since 
the  commencement  of  this  suit.    If  it  should  be  alleged  that 
the  titles  acquired  by  William  Long  and  his  wife  to  parcels 
of  land  within  the  bounds  of  the  defendant's  title  may  prove 
superior  to  his  own,  the  answer  is,  that  the  after  acquired 
title  of  William  Long,  under  his  covenant  of  warranty,  will 
enure  to  the  benefit  of  his  grantee,  and  the  heirs  of  Nancy 
T.  Long  will  be  restrained  from  enforcing  her  claim  against 
the  grantee  of  her  husband,  who  conveyed  as  her  trustee 
and  for  her  benefit. 

There  is  no  aspect  of  the  case  in  which  the  defence  can  be 
available.  There  has  been  no  eviction,  actual  or  constructive. 
No  action  has  been  brought  against  the  defendant  to  effect  an 
eviction ;  nor  does  there  appear  to  be  any  ground  upon  which 
his  title  under  the  deed  can  be  disturbed. 

The  complainant  is  entitled  to  the  relief  prayed  for. 


William  E.  Bird  and  James  C.  Gtodfrey  vs.  Jehu  H. 
Davis  and  Wife  and  Margaret  Hoagland. 

The  rale  is  well  settled,  that  where  a  partial  payment  is  made  by  a  person 
indebted  on  more  than  one  account,  if  there  has  been  no  actaal  appro- 
priation by  the  debtor,  at  or  before  the  time  of  payment,  the  creditor 
may  apply  it  as  he  pleases. 

A  bill  for  board,  or  any  other  demand  that  the  debtor  may  have,  cannot 
be  set  off  against  a  morl^gage  debt  upon  proceedings  for  foreclosure,  ez- 
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cept  by  consent  of  the  complainant  or  by  a^eement  of  the  parties  for 
that  pnrpose. 

After  forfeiture  of  a  chattel  mortgage,  the  mortgagee  in  possession  msy 
make  sale  of  the  chattels  mortgaged  upon  due  notice  thereof  to  the 
mortgagor.  But  the  creditor  will  be  held,  at  his  peril,  to  deal  fairly  sod 
jnsUy  with  the  property,  both  as  to  the  time  of  the  notice  and  the  mao- 
ner  of  the  sale. 

The  disposition  by  the  mortgagee  of  a  part  of  the  chattels  at  private  sale 
was  unauthorized ;  and  although  it  appears  that  the  mortgagees  took 
great  pains  to  secure  the  beet  prices  practicable  for  the  goods,  and  that 
they  were  sold  for  their  value,  and  diat  the  mortgagor  assented  to  the 
prices  obtained,  yet  if  defendant  can  show  before  the  master  that  the 
articles  were  sold  unfairly  or  at  an  under  price  he  will  be  permitted  to 
do  so,  and  will  be  allowed  their  fair  value. 

In  this  case  the  land  covered  by  one  of  complainants*  mortgages  was  de- 
vised to  the  grantors  of  the  mortgagors  subject  to  a  provision  in  testa- 
tor's will,  by  which  he  gave  to  his  wife,  M.  H.,  the  one  half  of  the 
yearly  income  of  all  his  real  estate,  to  be  paid  to  her  yearly  by  the  per- 
sons to  whom  the  real  estate  was  devised,  being  given  in  lien  and  instead 
of  her  right  of  dower.  M.  H.  was  made  a  party  to  the  suit  as  a  prior 
encumbrancer,  ffeld  that,  were  it  otherwise  doubtful  whether  the  pro* 
vision  for  the  widow  constitutes  a  charge  on  the  lands  devised,  the  fact 
that  it  was  given  in  lieu  of  dower  would  be  decisive  of  the  question. 

The  land  must  be  sold  subject  to  the  charge  of  the  annual  payments  here- 
after to  accrue  to  the  widow  during  her  life ;  and  she  is  also  entitled  to 
receive  out  of  the  proceeds  of  the  sale  of  the  estate  of  the  devisees  in  the 
land  the  arrears  (if  any)  remaining  unpaid. 

When  the  complainant  produced  a  receipt  signed  by  M.  H.  in  full  of  her 
right  in  the  land  up  to  the  time  of  filing  the  bill,  hdd  that,  as  against 
the  tenant,  it  may  be  shown  that  in  point  of  fact  the  money  mentioned 
in  the  receipt  was  not  paid. 

If  the  original  loan  had  been  obtained  upon  the  faith  of  this  receipt,  or  if 
it  had  been  used  to  obtain  an  extension  of  credit,  or  in  any  other  way 
to  influence  the  conduct  of  the  complainants,  and  the  complainants  had 
given  credit  on  the  faith  of  the  receipt,  it  would  have  operated  as  an  eqnit- 
able  estoppel  to  prevent  the  party  giving  it  from  gainsaying  its  terms 
to  the  prejudice  of  complainants'  rights. 

If  the  receipt  in  no  way  influenced  the  conduct  of  complainants,  or  ope- 
rated to  their  prejudice  as  mortgagees,  it  is  not  conclusive  against  the 
party  signing  it.  She  will  be  at  liberty  to  prove  before  the  master  the 
arrears  actually  due  and  unpaid  to  her.  The  giving  of  a  note  by  the  de- 
visee or  his  grantee  for  the  arrears  due,  and  taking  a  receipt  therefor,  did 
not  of  necessity  operate  as  a  discharge  of  the  encumbrance  on  the  land. 

The  testimony  of  a  husband,  testifying  in  behalf  of  his  wife  in  a  cause  in 
which  she  is  a  party,  is  incompetent. 

Jhe  role  excluding  husband  and  wife  from  being  witnesses  for  or  sgainst 
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each  otber  does  not  reet  solely  or  mainly  upon  their  identity  of  interest, 
but  upon  grounds  of  public  policy.  Their  competency  as  witnesses  is 
not  affected  by  the  act  of  1859,  (iVur.  IHg.  558).  That  act  was  designed 
solely  to  remove  the  disqualification  resulting  from  interest  in  the  event 
of  the  suit. 

Upon  a  bill  to  foreclose,  the  mortgagor  cannot  dispute  his  title  to  the  mort- 
gaged premises.  The  decree  will  bind  his  interest,  whatever  it  may  be, 
and  nothing  more, 

A  decree  upon  a  mortgage  executed  by  the  husband  alone  will  not  bind  the 
separate  estate  of  the  wife,  although  the  wife  is  made  a  defendant,  and 
has  joined  with  him  in  an  answer.  The  rule  is,  that  if  the  husband  and 
wife  join  in  an  answer  as  co-defendants,  it  will  be  considered  as  the  de- 
fence of  the  husband  alone,  and  it  will  not  affect  a  future  claim  by  the 
wife  in  respect  of  her  separate  interest. 

Nor  would  the  opinion  of  this  court  upon  the  question  of  title  bind  the 
purchaser  under  the  decree.  He  would  take  the  title  of  the  mortgagor 
in  the  premises  covered  by  the  mortgage,  and  would  be  entitled  to  have 
his  legal  rights  adjudicated  in  a  court  of  law. 


The  Chancellor's  opinion  contains  a  sufficient  statement  of 
the  material  facts. 

DeptLC,  for  complainants,  cited— ^ 

I.  On  the  question  of  Mrs.  Hoagland*B  right  to  have  the 
land  sold  to  satisfy  arrearages  of  the  income  of  the  land  de- 
vised to  her  by  her  husband.  2  Jarman  534 ;  Dixon  v.  WU- 
kinaon,  26  JEng.  Law  and  Eq,  R,  454 ;  2  Roper  on  Legacies 
1485 ;  Coote  on  Miyrtgagea  148 ;  Ram,  on  Assets  39. 

II.  The  giving  of  the  receipt  turns  the  charge  into  a  debt, 
and  they  have  no  right  to  resort  to  the  real  estate  for  pay- 
ment. Sutehinson  v*  Massarene,  2  BaU  ^  5.  49 ;  Carter  v. 
Bamadiston,  1  P.  W.  518 ;  1  Roper  on  Legacies  746 ;  da- 
son  V.  LawreTice,  3  Edwards'  Ch,  48;  Sims  v.  Sims,  2 
Stock,  161. 

III.  As  to  the  effect  of  the  conveyance  by  Mrs.  Van  Bus- 
kirk  to  Davis  and  wife. 

In  this  case  the  effect  of  the  deed  must  be  determined  on 
the  face  of  the  instrument.  Evidence  of  intent  is  not  com- 
petent.    Broom's  Legal  Maxims  266. 

If  the  deed  is  to  be  reformed,  a  bill  must  be  filed  for  that 

Vol.  I.  2  R 
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purpose.  Complainants  cannot  be  prejudiced  by  a  mistake 
in  the  deed  without  notice  of  the  equity.  4  Qreenleafs 
Qruiae  242,  244,  252 ;  Jackson  v.  Sudaon^  3  Johnson's  B. 
375;  Bacons  Abr.,  *'Itdease"  4;  Coke  LiU.  272,  c,  §  465; 
Ibid.  93,  c,  §  305. 

P.  B.  Kennedy  and  Shipman,  for  defendants. 

The  taking  a  note  and  giving  a  receipt  in  full  for  the 
arrears  of  income  do  not  extinguish  the  charge.  T(^)ey  v. 
Barber,  5  Johns,  68 ;  Schermerhom  v.  Loines,  7  Johns.  311 
—13;  Johnson  v.  Weed,  9  Ibid.  311. 

As  to  the  right  of  Davis  to  mortgage  the  property  con- 
veyed to  him  and  his  wife  jointly.  Meeks  v.  Hayes,  3  Serg. 
iSf  Watts  520 ;  Den  v.  Hardenburg,  6  Halst  41 ;  Jackson  v. 
McConndl,  19  Wend.  175 — 8 ;  Jackson  v.  Stevens,  16  tToArw. 
109-10;  Jackson  Y.  Gary,  Ibid.  303. 

The  devise  to  Mrs.  Hoagland  of  half  the  yearly  income 
gave  her  an  estate  in  the  land.  Den  v.  Manners,  Speruxr 
144;  Beed  v.  Beed,  9  Mass.  372;  Wright  v.  Barrett,  13 
PicA;.  41 ;  Holmes  v.  Holmes,  2  TTAarion  283. 

The  Chakcellor.  The  bill  is  filed  to  foreclose  two  mort- 
gages, one  given  by  Jehu  H.  Davis  and  Mary  Ann  his  wife 
to  the  complainants,  bearing  date  on  the  fifth  of  May,  1859, 
to  secure  a  bond  of  even  date,  given  by  the  mortgagors 
jointly,  in  the  penal  sum  of  $1000,  conditioned  for  the  pay- 
ment by  them,  or  either  of  them,  of  the  sum  of  $500,  on  the 
fifth  of  September,  1859 ;  the  other,  given  by  Davis  alone, 
bearing  date  on  the  first  of  June,  1860,  to  secure  a  bond  of 
even  date,  given  by  him,  conditioned  for  the  payment  of 
$1900,  within  three  months  from  the  date  thereof,  with 
interest.  The  mortgage  for  $500  is  admitted  to  be  a  sub- 
sisting encumbrance.  The  only  question  touching  this  mort- 
gage relates  to  the  appropriation  of  a  payment  of  $141.25, 
being  the  amount  of  a  bill  for  the  board  of  one  of  the  com- 
plainants and  his  family  at  the  house  of  the  defendant  in 
1859.    The  only  evidence  of  an  appropriation  of  this  sum  by 


Digitized  by 


Google 


MAT  TERM,  1862.  471 

Bird  V.  Dayis. 

the  debtor  to  the  mortgage  debt  is  the  defendants'  book  of 
original  entries,  in  which  is  written,  at  the  foot  of  the  ac- 
count, the  words,  "  paid  by  credit  on  mortgage."  The  memo- 
randum bears  no  date,  nor  is  it  shown  when  it  was  made. 
For  all  that  appears,  it  may  have  been  made  since  the  com- 
mencement of  this  suit.  The  bill  itself,  with  the  defendants' 
receipt  upon  it,  under  date  of  August  fifteenth,  1869,  the 
day  on  which  the  charge  terminates,  is  produced  in  evidence. 
The  memorandum  in  the  book  is  not  found  in  the  receipt, 
nor  is  there  any  intimation  that  the  amount  was  to  be  appro- 
priated to  the  payment  of  the  mortgage  debt.  That  the  de- 
fendant himself  had  no  such  understanding  of  the  application 
of  the  payment  is  manifest  from  the  fact,  that  on  the  twenty- 
first  of  May,  1861,  he  paid,  by  the  hands  of  his  wife,  $60 
for  two  years'  interest  on  the  amount  of  the  bond,  as  origi- 
nally given.  The  evidence,  on  the  other  hand,  is  explicit, 
that  at  the  time  the  bill  was  receipted,  it  was  expressly 
agreed  that  the  amount  should  be  appropriated  towards  the 
payment  of  another  debt;  and  it  was  so  appropriated  by  the 
complainant  soon  after  the  transaction,  as  appears  by  the  en- 
tries upon  his  book  and  by  the  evidence  of  his  clerk.  The 
rule  is  well  settled,  that  where  a  partial  pa3rment  is  made  by 
a  person  indebted  on  more  than  one  account,  if  there  has 
been  no  actual  appropriation  by  the  debtor  at  or  before  the 
time  of  payment,  the  creditor  may  apply  it  as  he  pleases.  1 
Am.  Lead.  Cos.  {ed.  1857)  276,  278,  and  cases  there  cited. 

The  amount  of  the  indebtedness  cannot,  therefore,  be  ap- 
plied as  a  payment  upon  the  first  mortgage. 

The  result  would  have  been  the  same  had  there  been  no 
parol  evidence  upon  the  subject.  A  bill  for  board,  or  any 
other  demand  that  the  debtor  may  have,  cannot  be  set  off 
against  a  mortgage  debt  upon  proceedings  for  foreclosure, 
except  by  consent  of  the  complainant  or  by  agreement  of  the 
parties  for  that  purpose.  Adm'ra  of  White  v.  Williams,  2 
Green's  C.  JR.  383 ;  Ddman  v.  Cook,  Ante  56. 

It  is  claimed  that  the  second  mortgage  is  satisfied  by  a 
sale  of  property  to  the  complainants,  which  was  accepted  in 
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payment  of  the  debt.  It  appears  in  evidence  that,  on  the 
second  of  May,  1859,  the  defendant  was  indebted  to  the 
complainants,  upon  a  judgment  by  confession  in  the  Supreme 
Court  of  New  York,  for  $2886.90;  that  a  part  of  this  debt, 
$600,  was  due  for  money  lent,  the  balance  being  for  goods 
sold  and  interest.  The  defendant  then  was,  or  lately  had 
been  engaged  in  business  in  the  city  of  New  York,  and  was 
desirous  of  making  arrangements  to  keep  a  hotel  at  Lake 
Hopatcong,  in  this  state.  He  was  embarrassed  with  debt, 
and  needed  funds  to  carry  his  purposed  arrangement  into 
execution.  Under  these  circumstances,  he  applied  to  the 
complainants  for  a  loan  of  $500,  which  was  agreed  to  be 
made  upon  condition  that  the  proposed  loan  should  be  se- 
cured by  a  mortgage  upon  real  estiite,  and  that  of  the  exist- 
ing debt  ($600),  the  amount  due  for  money  lent,  together 
with  fifty  per  cent,  of  the  balance,  should  be  secured  by  a 
chattel  mortgage  or  otherwise.  In  pursuance  of  this  arrange- 
ment, on  the  fourth  of  May,  1859,  the  defendant  executed  a 
bill  of  sale  to  the  complainants,  for  the  consideration  ex- 
pressed of  $2892,  of  a  large  amount  of  household  and  kitchen 
furniture  then  in  his  dwelling,  and  certain  live  stock  then  at 
Lake  Hopatcong.  On  the  first  of  June,  1860,  the  bond  and 
mortgage  in  question  for  $1900  was  given,  and  on  the  same 
day  the  defendant  gave  to  the  complainants,  for  the  conside- 
ration expressed  of  $400,  another  bill  of  sale,  for  certain 
property  not  included  in  the  first  bill  of  sale,  upon  the  premi- 
ses known  as  the  Lake  Hopatcong  house,  where  the  defendant 
then  lived.  In  March,  1861,  a  part  of  these  goods  were  re- 
moved by  the  complainants  from  the  defendants*  premises, 
and  sold,  partly  at  auction  and  partly  at  private  sale.  The 
net  proceeds  of  the  sales  are  credited  as  a  payment  upon  the 
mortgage  debt.  The  defendant  insists  that  the  bill  of  sale  of 
the  fourteenth  of  May,  1859,  was  not  only  absolute  in  its 
terms,  but  was  understood  and  intended  by  the  parties  as  an 
absolute  sale  in  payment  of  the  mortgage  debt.  This  allega- 
tion is  in  direct  conflict  with  the  admitted  facts  of  the  case, 
and  all  the  presumptions  arising  from  them.     It  is  admitted 
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that  the  mortgage  of  the  first  of  June,  1860,  for  $1900,  and 
the  bill  of  sale  of  that  date,  were  intended  as  security  for  the 
same  debt  that  formed  the  consideration  of  the  bill  of  sale 
given  on  the  fourth  of  May,  1859. 

If  the  bill  of  sale  was  absolute,  and  taken  in  payment  of 
the  debt  which  formed  its  consideration,  why  were  other 
securities  subsequently  given  for  the  same  debt  ?  Why  was 
a  bill  of  sale  taken  for  other  chattels  in  the  defendant  s 
possession,  if  the  design  of  the  mortgage  was,  as  the  de- 
fendant alleges,  merely  to  secure  the  forthcoming  of  the 
chattels  included  in  the  first  bill  of  sale  ?  Why  should  the 
defendant  sell  all  the  household  and  kitchen  furniture  of  his 
hotel,  when  the  very  design  of  the  whole  arrangement  was 
to  enable  him  to  keep  the  house  ?  Why  should  a  mercantile 
firm  in  the  city  of  New  York  purchase  the  furniture  of  a 
country  hotel,  with  its  stock  of  horses,  cattle,  pigs,  and  farm- 
ing utensils  ?  Why  was  the  debt  left  outstanding,  and  no 
receipt  given  for  its  payment?  Why  was  the  defendant  per- 
mitted to  retain  the  possession  and  enjoyment  of  the  pro- 
perty, without  compensation  for  its  use  and  consequent  dete- 
rioration ?  Why  should  the  defendant  furnish  at  the  time  of 
the  transaction  (as  it  is  shown  he  did)  an  affidavit  that  the 
property  was  in  his  possession,  and  that  it  was  worth  $1600  ? 
Why  should  the  complainants  have  taken  the  defendant's 
household  furniture,  which  he  valued  at  $1500,  and  of  which 
the  complainants  had  no  knowledge,  in  pajrment  of  a  debt  of 
much  larger  amount  ? 

The  admitted  facts  of  the  case  are  of  themselves  sufficient 
to  overcome  the  allegations  of  the  answer  and  the  evidence 
of  the  defendant  upon  this  subject,  even  if  his  testimony  was 
admissible.  But  the  direct  testimony  of  the  counsel,  by 
whom  the  papers  were  prepared,  clearly  establishes  the  real 
truth  of  the  case.  They  prove  that  both  the  bills  of  sale, 
though  absolute  upon  their  face,  were  given  and  intended  as 
chattel  mortgages  to  secure  the  payment  of  the  debt. 

No  question  is  or  can  be  made  in  respect  of  the  right  of 
the  mortgagees  to  remove  the  chattels  from  the  defendant-'s 
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possession)  for  it  was  done  with  his  consent.  But  it  is  ob- 
jected that  the  chattels  were  sold  below  their  value,  that  the 
place  of  sale  was  injudiciously  chosen,  and  that  the  com- 
plainants are  therefore  bound  to  credit  the  defendant  with 
the  full  value  of  the  chattels  sold.  Both  chattel  mortgages 
being  in  terms  absolute,  containing  no  condition  expressed, 
it  becomes  a  question,  whether  in  point  of  fact  they  were 
forfeited,  and  whether,  consequently,  the  complainants  had 
any  right  to  sell  at  the  time  the  sale  was  made.  Mr.  Hurst, 
the  counsel,  by  whom  the  first  bill  of  sale  was  prepared, 
says :  "  I  understood  that  Mr.  Davis  had  the  right  to  redeem 
the  property  by  paying  the  money  as  agreed  upon  by  way  of 
compromise,  as  was  supposed  he  would  be  able  to  do  if  suc- 
cessful in  his  c^erations  at  Lake  Hopatcong.  iVb  time  was 
fixed  for  such  redemption  to  my  knowledge"  Nor  does  the 
complainants'  own  evidence  show  that  any  time  was  then 
specified  for  the  payment  of  the  debt.  The  legal  presump- 
tion, that  where  no  time  for  payment  is  specified,  the  debt  is 
due  upon  demand,  would  seem  incompatible  with  the  entire 
purpose  and  design  of  the  arrangement.  But  all  difficulty 
upon  this  point  is  removed  by  the  fact,  that  on  the  first  of 
June,  1860,  the  date  of  the  second  bill  of  sale,  the  defendant 
gave  a  bond  for  the  payment  of  the  same  debt  in  three 
months,  which  matured  on  the  first  of  September,  1860,  long 
prior  to  the  sale  of  the  goods.  It  is  immaterial,  therefore, 
whether  any  time  was  specified  for  the  redemption  of  the 
debt  at  the  giving  of  the  original  mortgage.  By  the  terms 
of  the  subsequent  contract,  the  debt  matured,  and  the  mort- 
gage was  forfeited  before  the  sale  of  the  goods. 

After  forfeiture,  a  mortgagee  in  possession  may  make  sale 
of  the  chattels  mortgaged  upon  due  notice  thereof  to  the 
mortgagor.  But  the  creditor  will  be  held,  at  his  peril,  to 
deal  fairly  and  justly  with  the  property,  both  as  to  the  time 
of  the  notice  and  the  manner  of  the  sale.  2  Story* s  JEq.  Jur., 
§  1031 ;  Story  on  BailTnents,  §  &10,  and  yiote  4;  2  Kent's 
Com.  583. 

The  complainants  were  therefore  authorized  to  sell  the 
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goods.  The  evidence  warrants  the  conclusion  that  the  sale 
was  made  upon  full  notice  to  the  defendant  personally,  and 
opportunity  afforded  him  to  redeem ;  that  the  sale  was  duly 
advertised,  and  was  in  all  respects  fair,  the  goods  being  sold 
for  the  best  price  that  could  be  obtained.  The  defendant  can 
only  claim  to  be  credited  with  the  net  proceeds  of  the  sales. 

The  disposition  of  a  part  of  the  chattels  at  private  sale 
was  unauthorized.  Upon  the  evidence  now  before  the  court, 
it  appears  that  great  pains  were  taken  by  the  complainants 
to  secure  the  best  prices  practicable,  and  that  they  were  sold 
for  their  value.  It  further  appears  that  the  mortgagor 
assented  to  the  prices  at  which  the  articles  were  disposed  of 
as  a  fair  valuation.  If,  however,  the  defendant  can  show 
before  the  master  that  the  articles  were  sold  unfairly,  and  at 
an  under  price,  he  will  be  permitted  to  do  so,  and  will  be 
allowed  their  fair  value.  So,  also,  he  will  be  permitted  to 
show  that  the  commissions  and  charges  made  upon  the  sales 
at  auction  were  unusual  or  exorbitant. 

The  claim  of  the  mortgagor,  that  he  should  be  credited 
with  the  value  of  chattels  which  were  disposed  of  by  the 
mortgagees  without  his  consent,  is  without  foundation.  It 
appears,  by  the  evidence,  that  when  the  property  mortgaged 
was  taken  by  the  mortgagees  from  the  possession  of  the 
mortgagor  part  of  it  could  not  be  found.  Part  of  it  was  re- 
garded as  not  worth  removing.  Other  portions  of  it  were 
claimed  by  the  wife  and  daughter  of  the  mortgagor,  in  his 
presence,  as  belonging  to  them,  and  as  absolutely  necessary 
to  enable  them  to  keep  house.  These  articles  were  left  in 
the  defendant's  possession  and  under  his  control.  The 
interest  of  the  mortgagees  in  them  was  subsequently  trans- 
ferred to  the  wife  and  daughter  of  the  mortgagor.  The 
whole  arrangement  was  obviously  for  his  interest,  and  must 
be  presumed,  under  the  circumstances,  to  have  been  made 
with  his  consent  and  approbation.  The  mortgagees  received 
no  consideration  for  the  transfer. 

Margaret  Hoagland  is  made  a  defendant  to  the  bill,  as  a 
prior  encumbrancer  under  the  will  of  her  husband,  James 
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Hoagland.  He  died,  seized  of  the  premises  in  question,  in 
1846.  By  his  will,  duly  executed  to  pass  real  estate,  he  gave 
and  devised,  among  other  things,  as  follows :  "  I  give  and 
bequeath  unto  my  beloved  wife,  Margaret  Hoagland,  the  one 
half  of  the  yearly  income  of  all  my  real  estate,  to  be  paid  to 
her  yearly  and  every  year  during  her  natural  life,  to  be  paid 
by  my  heirs,  or  their  lawful  representatives,  to  whom  the 
real  estate  is  devised,  being  given  in  lieu  and  instead  of  her 
right  of  dower."  The  real  estate,  by  subsequent  clauses  of 
the  will,  was  devised  to  the  children  of  the  testator,  "subject 
to  the  provisions  made  for  their  mother." 

I  do  not  understand  it  to  be  questioned  that  the  provision 
for  the  widow  constitutes  a  charge  upon  the  land  devised. 
If  it  were  otherwise  doubtful,  the  fact  that  it  is  given  in  Ueu 
of  dower  would  be  decisive  of  the  question. 

The  widow  takes  no  immediate  interest  in  the  land  by  vir- 
tue of  the  gift  of  the  rents  and  profits,  upon  the  principle, 
that  a  devise  of  the  rents  and  profits  is  in  effect  a  devise  of 
the  land.  Den  v.  Manners ,  Spencer  144 ;  Reed  v.  Beed^  9 
Mase.  372. 

The  gift  is  not  direct  to  the  widow.  The  money  is  to  be 
paid  to  her  by  the  devisees.  She  is  not  entitled  to  receive, 
as  landlord,  half  of  the  rents  nor  half  of  the  produce  of  the 
land,  but  half  of  the  yearly  income  is  to  be  paid  to  her  by 
the  devisees  or  their  lawful  representatives.  The  land  mtist 
be  sold  subject  to  the  charge  of  the  annual  payments  here- 
after to  accrue  to  the  widow  during  her  life.  She  is  entitled 
to  receive,  out  of  the  proceeds  of  the  sale  of  the  devisee's 
estate  in  the  land,  the  arrears  (if  any)  remaining  unpaid. 
It  is  undoubtedly  true  that  where  the  land  is  devised  over 
after  the  expiration  of  the  term  of  the  first  tenant,  the 
arrears  of  the  annual  income  cannot  be  thrown  upon  the 
estate  of  the  devisee  in  remainder.  Nor,  where  the  rents 
and  profits  are  given  in  trust,  and  are  paid  to  the  trustee, 
can  they  be  charged  again  upon  the  estate.  But  this  case 
does  not  fall  within  the  operation  of  either  of  these  principles. 
It  must  be  referred  to  a  master  to  take  an  account  of  what 
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is  due,  if  anything,  to  the  widow,  for  the  arrears  of  the 
annual  income  bequeathed  to  her. 

The  only  question  now  to  be  decided  is,  whether  the  evi- 
dence shows  conclusively  that  all  the  arrears  have  been  paid, 
so  that  no  account  should  be  taken.  The  complainants  pro- 
duce in  evidence  a  receipt  of  Margaret  D.  Hoagland,  in  full 
of  her  right  in  the  land  up  to  the  first  of  April,  1861.  As 
against  the  tenant,  the  receipt  may  be  explained,  and  it  may 
be  shown,  as  the  defendant  has  attempted  to  do,  that  in  point 
of  fact  the  money  was  not  paid.  If  the  original  loan  had 
been  obtained  upon  the  faith  of  this  receipt,  or  if  the  receipt 
had  been  used  to  obtain  an  extension  of  credit,  or  in  any 
other  way  to  influence  the  conduct  of  the  complainants,  and 
the  complainants  had  acted  upon  the  faith  of  the  receipt,  it 
would  operate  as  an  equitable  estoppel,  and  the  party  giving 
it  would  not  be  permitted  to  gainsay  its  terms  to  the  preju- 
dice of  the  complainants'  rights.  The  receipt  is  dated  on 
the  ninth  of  July,  1861,  after  the  mortgage  was  forfeited, 
and  a  short  time  before  the  filing  of  the  bill  of  complaint. 
It  was  sent  to  the  complainants'  attorney  on  the  tenth  of 
July,  the  day  after  its  date.  From  Davis'  note  accompany- 
ing the  receipt  it  would  seem  that  it  was  required  by  the 
complainants.  It  was  probably  procured  at  their  instance, 
but  for  what  purpose  does  not  appear.  If  it  was  procured 
at  the  instance  of  the  complainants,  merely  to  be  used  as 
evidence  in  their  behalf,  and  in  no  way  influenced  their  con- 
duct or  operated  to  their  prejudice  as  mortgagees,  it  is  not 
conclusive  against  the  party  signing  it.  She  will  be  at  liberty, 
before  the  master,  to  prove  the  arrears  of  rent  actually  due 
and  unpaid.  The  giving  of  notes  by  Davis  and  the  taking 
of  receipts  did  not  of  necessity  operate  as  a  discharge  of  the 
encumbrance  upon  the  land. 

The  testimony  of  Davis  does  not  vary  the  result  of  the 
case.  He  is  manifestly  in  error  in  regard  to  several  points 
to  which  he  testifies.  But  his  evidence  is  clearly  incompe- 
tent. He  is  testifying  in  behalf  of  his  wife  in  a  cause  in 
which  she  is  a  party.    The  rule  excluding  husband  and  wife 
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from  being  witnesses  for  or  against  each  other  does  not  rest 
solely  or  mainly  upon  their  identity  of  interest,  but  upon 
grounds  of  public  policy.  Their  competency  as  witnesses  is 
not  affected  by  the  act  of  1859.  (Mc.  Dig.  668).  That  act 
was  designed  solely  to  remove  the  disqualification  resulting 
from  interest  in  the  event  of  the  suit. 

If  the  point  admitted  of  any  doubt  upon  the  terms  of  the 
statute,  it  was  authoritatively  settled  by  the  decision  of  the 
Supreme  Court,  at  their  last  term,  in  the  case  of  JSandlonff 
and  Wife  v.  Barnes. 

The  question  was  discussed  upon  the  argument,  whether 
the  husband  had  any,  and  if  any  what  interest  in  the  mort- 
gaged premises  which  could  be  sold  by  virtue  of  a  mortgage 
executed  by  himself  alone.  The  land  mortgaged  is  the 
property  of  the  wife,  having  been  devised  to  her  during 
coverture  by  her  father.  The  will  was  admitted  to  probate 
in  1846.  The  testator  devised  to  his  daughters,  Sarah  Van 
Buskirk,  wife  of  Daniel  Van  Buskirk,  and  Mary  Ann  Davis, 
wife  of  Jehu  H.  Davis,  in  fee,  all  the  remainder  of  his  real 
estate,  to  be  equally  divided  in  value,  share  and  share  alike, 
subject  to  the  provision  made  for  their  mother. 

The  bill  charges  that,  in  1854,  Sarah  Van  Buskirk,  one  of 
the  devisees  (her  husband  being  dead),  by  deed  duly  executed 
by  herself  and  her  son,  Aaron  Van  Buskirk,  conveyed  the 
mortgaged  premises,  being  a  part  of  the  land  so  devised,  to 
Davis  and  wife,  to  have  and  to  hold  the  same  to  their  proper 
use,  benefit,  and  behoof  for  ever.  It  is  not  pretended  that 
any  consideration  was  paid  for  this  conveyance,  or  that 
Aaron  Van  Buskirk  had  any  interest  in  the  land  conveyed. 

The  answer  of  Davis  and  wife  alleges  that  a  parol  parti- 
tion of  the  lands  devised  was  made,  in  the  year  1848,  by  the 
husbands  of  the  devisees,  acting  as  the  agents  of  their  re- 
spective wives ;  that  the  shares  so  allotted  were  accepted  by 
the  devisees  as  their  respective  shares ;  that  they  have  since 
been  held  in  severalty ;  and  that  Sarah  Van  Buskirk  thereby 
ceased  to  have  any  interest  in  the  land  apportioned  to  the 
wife  of  the  defendant.    They  admit  the  execution  of  the 
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deed,  but  allege  that  Sarah  Van  Buskirk  had  no  interest  in 
the  premises  which  she  could  convey ;  that  the  design  of  the 
deed  was  simply  to  ratify  the  partition  already  made,  and 
that  the  wife  has  never  conveyed  to  her  husband  any  title  to 
the  real  estate  devised  to  her.  It  is  obvious  that  this  state 
of  facts  presents  important  questions  for  consideration ;  but 
they  cannot  be  decided  in  this  suit,  even  by  consent  of  parties. 

Upon  a  bill  to  foreclose,  the  mortgagor  cannot  dispute  his 
title  to  the  mortgaged  premises.  The  decree  will  bind  his 
interest,  whatever  it  may  be,  and  nothing  more. 

The  decree  upon  the  mortgage,  executed  by  the  husband 
alone,  will  not  bind  the  separate  estate  of  the  wife,  although 
the  wife  is  made  a  defendant,  and  has  joined  with  him  in  an 
answer.  The  rule  is,  that  if  the  husband  and  wife  join  in  an 
answer  as  co-defendants,  it  will  be  considered  as  the  defence 
of  the  husband  alone.  And  it  will  not  affect  a  future  claim 
by  the  wife  in  respect  of  her  separate  interest.  Mok  v. 
Smithy  1  Jac.  4"  W.  648 ;  Hughes  v.  Evans,  1  Sim.  ^  Stu. 
185;  1  DanidCs  Ch,  Prac.  142;  Johnson  v.  Vail,  Ante  423. 

Nor  would  the  opinion  of  this  court  upon  the  question  of 
title  bind  the  purchaser  under  the  decree.  He  would  take 
the  title  of  the  mortgagor  in  the  premises  covered  by  the 
mortgage,  and  would  be  entitled  to  have  his  legal  rights 
adjudicated  in  a  court  of  law. 

Any  opinion,  therefore,  which  the  court  might  give  upon 
this  question  would  be  unavailing  for  any  practical  purpose. 
If  the  premises  should  be  sold  by  virtue  of  a  decree  under 
the  first  mortgage,  which  is  executed  by  both  husband  and 
wife,  the  rights  of  the  parties  under  the  second  mortgage 
to  the  surplus  proceeds  of  the  sale  may  be  readily  settled  in 
this  court.  If  there  be  no  surplus  after  satisfying  the  first 
mortgage,  the  controversy  touching  the  rights  under  the 
second  mortgage  can  be  of  no  practical  interest.  If  it  should 
be  found  necessary  or  expedient  to  sell  under  the  second 
mortgage,  it  will  then  become  necessary  for  the  wife,  in  order 
to  the  protection  of  her  rights,  to  bring  her  case  before  the 
court  in  proper  form  for  its  adjudication. 


Digitized  by 


Google 


480  CASES  IN  CHANCERY. 


Bentley  v.  Long  Dock  Gompanj. 

I  make  these  suggestions,  that  they  may  be  borne  in  mind 
in  framing  the  final  decree.  Counsel  will  be  heard  upon 
that  subject,  if  they  so  desire. 

The  complainants  are  entitled  to  relief  and  to  a  reference 
to  a  master. 


Peter  Bentley  vs.  The  Long  Dock  Company  and  others. 

Where,  in  obedience  to  the  judgment  of  the  Court  of  Appeals,  commis- 
sioners had  been  appointed  by  this  court  in  a  partition  case,  to  make 
partition  of  the  real  estate  whereof  partition  is  sought  by  the  complain- 
ant's bill  among  the  owners  according  to  their  respective  rights ;  and  in 
case  the  commissioners  should  be  of  opinion  that  such  partition  could 
not  be  made  without  prejudice  to  the  owners,  then  they  were  directed  to 
partition  and  set  off  to  D.  S.  M.,  one  of  the  defendants,  the  one  twentieth 
part  thereof  in  value ;  or  if  they  should  be  of  opinion  that  no  such  par- 
tition could  be  made  to  Mi  without  prejudice,  they  should  so  report  to 
this  court  for  further  directions.  The  commissioners,  having  reported 
that  such  partition  could  not  be  made  in  either  way  directed  by  the  order 
without  prejudice,  on  exceptions  filed  by  the  defendant,  M.,  to  the  report 
of  the  commissioners,  it  was  held — 

That  the  practice  which  prevails  in  the  English  Court  of  Chancery,  to  file 
exceptions  to  the  report  of  commissioners  in  partition  cases,  applies  only 
to  the  final  report  of  the  commissioners  on  making  partition,  and  has  no 
application  to  the  report  made  under  the  practice  in  this  state,  that  par- 
tition cannot  be  made  without  prejudice  to  the  interests  of  the  owners 
and  proprietors. 

There  is  nothing  in  the  general  practice  of  the  court  rendering  exceptions 
necessary.  In  strictness,  exceptions  in  Chancery  are  limited  to  answers 
and  to  reportt  of  masUrs. 

There  is  no  necessity  for  filing  exceptions  to  the  report  of  the  commis- 
sioners, and  no  propriety  in  such  a  course.  The  proper  practice  for  the 
complainant,  the  report  being  filed,  is  to  apply  for  a  decree  for  sale. 
Notice  of  this  application  will  be  given,  and  the  party  feeling,  aggrieved 
by  the  report  may  present  his  objections  in  opposition  to  the  decree  for 
sale. 

The  exceptions  in  this  case  were  treated  as  written  objections  to  the  report 
of  the  commissioners,  and  the  case  was  heard  as  on  a  motion  for  a  decree 
for  sale. 

Where  a  partition  has  been  actually  made  by  commissioners,  the  court,  by 
its  well  settled  practice,  interferes  with  their  action  with  great  reluc- 
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tance.  It  is  only  when  a  clear  mistake  has  been  made  that  their  pro- 
ceedings will  be  interfered  with. 

The  reason  of  snch  a  course  is  applicable  to  the  report  in  this  case.  No 
mere  formal  objections  to  the  report  of  the  commissioners  can  prevail. 

Partition  is  a  matter  of  right ;  and  by  the  ancient  practice,  both  at  law 
and  in  equity,  the  partition  was  made,  however  prejudicial  it  might  be 
to  the  interests  of  the  parties. 

It  was  to  remedy  this  evil  that  the  statute  of  1816  authorized  a  sale  of  the 
land  when  the  commissioners  reported  that  a  partition  could  not  be 
made  without  great  prejudice;  and  by  the  act  of  1846,  the  same  power 
was  conferred  upon  this  court  upon  bills  filed  for  partition. 

Under  the  statute,  where  a  partition  cannot  be  made  without  prejudice, 
the  complainant  is  entitled,  as  of  course,  to  have  a  sale  made  of  the 
premises. 

The  suggestion,  that  the  property  is  of  so  great  valne  that  no  one  indi- 
vidual can  buy  it,  if  true,  constitutes  no  objection  to  a  sale. 

Nor  can  one  of  the  tenants  object  to  a  sale  on  the  ground  that  he  is  not 
capable  alone  of  purchasing  the  entire  premises,  and  therefore  his  interest 
may  be  sacrificed  by  a  combination  among  his  associates. 


J.  W.  Scudder  and  Zabriakie,  for  complainant, 
Weart  and  Vroom,  for  defendant,  D.  S.  Manners. 

The  Chancellor.  In  compliance  with  the  directions  con- 
tained in  a  decree  made  in  this  cause  by  the  Court  of  Appeals, 
commissioners  were  appointed  to  make  partition  of  the  real 
estate,  whereof  partition  is  sought  by  the  complainant's  bill 
to  be  made  among  the  owners  and  proprietors,  according  to 
their  respective  rights.  And  in  case  the  commissioners 
should  be  of  opinion  that  such  partition  could  not  be  made 
without  great  prejudice  to  the  interest  of  the  owners  and 
proprietors,  they  were  directed  to  partition  and  set  off  to 
David  S.  Manners,  one  of  the  defendants,  the  one  twentieth 
part  thereof  in  value ;  or  if  they  should  be  of  opinion  that 
such  last  mentioned  partition  to  Manners  could  not  be  made 
without  great  prejudice  to  the  owners  and  proprietors,  that 
they  should  so  report  to  this  court,  so  that  the  court  might 
then  make  such  order  for  the  partition  or  sale  of  the  said 
real  estate,  or  of  any  part  thereof  as  should  appear  equitable 
and  just. 

Vol.  I.  2  s 
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The  commissioners  have  reported  that  such  partition  can- 
not be  made  of  the  said  real  estate  among  all  the  owners  and 
proprietors,  nor  can  a  partition  of  one  twentieth  part  thereof 
in  value  be  made  to  the  said  Manners  without  great  preju- 
dice to  the  owners.  To  this  report  Manners  objects,  and  has 
filed  exceptions  to  the  report  of  the  commissioners.  The 
only  question  now  presented  is  a  matter  of  practice.  In. 
what  form  should  the  objections  of  the  defendant  to  the  re- 
port be  presented?  The  defendant  insists  that  the  only 
proper  form  of  objection  is  to  file  exceptions,  and  to  set  them 
down  for  hearing  and  argument  at  the  next  term  of  the 
court,  in  conformity  to  the  practice  in  case  of  exceptions  to 
the  report  of  a  master.  In  support  of  this  position,  counsel 
cite  and  rely  upon  3  DanielVs  Ch,  Ptojc,  1337,  where  it  is 
said  that  "  exceptions  may  be  taken  to  the  report  of  the  com- 
missioners in  the  same  manner  as  exceptions  to  the  master  s 
report."  Neither  of  the  authorities  cited  support  the  lan- 
guage of  the  text ;  on  the  contrary,  in  one  of  the  cases  cited, 
it  was  ruled  that  exceptions  will  not  lie  to  the  return  of  com- 
missioners in  a  suit  for  partition  on  the  ground  of  inequality 
of  value  in  the  lots.  Jones  v.  Totfy,  1  Sim.  136 ;  (hrbet  v. 
Davenant,  2  Bro.  C.  C.  252. 

And  in  the  case  of  The  Dean  and  Chapter  of  the  Cathedral 
Church  of  Hereford  v.  SvUet,  6  Frice  332,  it  was  held  that 
it  is  not  the  practice  of  the  Court  of  Exchequer,  on  the  re- 
turn of  the  certificate  of  commissioners  appointed  to  ascer- 
tain lands,  &c.,  to  move  to  confirm  that  return  or  to  file 
exceptions. 

The  practice,  nevertheless,  at  least  in  the  Court  of  Chan- 
cery, appears  to  be,  as  stated  by  Daniel,  to  file  exceptions  to 
the  report  of  the  commissioners.  It  so  appears  from  Wat- 
son V.  The  Duke  of  Northumberland,  11  Vesey  153,  and 
Manners  v.  Charlesworth,  1  Mylne  4*  JT.  330. 

These  authorities,  however,  all  refer  to  the  final  report  of 
the  commissioners  of  the  making  of  the  partition,  and  have 
no  application  to  the  report  (made  under  the  practice  in  this 
state),  that  partition  cannot  be  made  without  prejudice  to 
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the  interests  of  the  owners  and  proprietors.  In  the  English 
practice  there  is  no  power  of  sale  where  the  lands  cannot  be 
divided  without  prejudice.  The  lands  must  be  partitioned, 
however  great  may  be  the  prejudice  to  the  interests  of  the 
owners.  The  power  of  decreeing  a  sale  upon  a  bill  filed  for 
the  partition  of  real  estate  was  first  conferred  upon  this 
court  by  the  act  of  1846.     Nix,  Dig.  606,  §  26. 

No  practice  upon  the  subject  seems  to  have  been  settled, 
nor  have  I  been  able  to  find  any  case  where  the  subject  has 
been  under  consideration  by  the  court.  It  is  not  questioned 
that  any  party  dissatisfied  with  the  report  is  entitled  to 
object,  and  to  have  his  objections  heard  and  considered  by 
the  court.  It  may  be  admitted,  too,  that  it  is  desirable  to 
have  the  objections  in  writing.  The  only  question  is,  should 
they  assume  the  shape  of  formal  exceptions,  a-s  in  the  case  of 
a  master's  report.  An  obvious  and  decided  objection  to  this 
course  is  the  unavoidable  delay  which  it  involves.  The  ex- 
ceptions must  be  set  down  for  hearing  at  the  next  term.  It 
is  eminently  desirable  in  all  partition  cases  that  there  should 
be  no  unnecessary  delay,  and  that  the  objections  should  be 
disposed  of  promptly. 

There  is  nothing  in  the  general  practice  of  the  court  ren- 
dering exceptions  necessary.  In  strictness,  exceptions  in 
Chancery  are  limited  to  ayiswers  and  to  reports  of  masters, 
Hindea'  Chan.  JPr.  269. 

Nor  can  exceptions  be  taken  to  every  report  of  a  master. 
Thus,  where  a  report  is  made  under  an  order  of  reference  to 
the  master,  to  inquire  and  state  his  opinion  whether  an  in- 
&nt  is  a  trustee  or  mortgagee,  within  the  statute  7th  Anne, 
to  approve  of  a  guardian,  or  of  securities  to  make  an  allow- 
ance for  maintenance,  and  the  like.  Exceptions  do  not  lie 
to  such  reports,  but  the  matter  will  be  brought  before  the 
court  upon  notice  or  petition,  will  be  heard  summarily,  and 
the  report  confirmed,  varied,  or  set  aside,  as  may  appear 
proper.  J^rice  v.  Shaw,  2  Dick,  732 ;  Ux  parte  NiehoUs,  1 
Bro.  a  a  577;  2  Mad.  Ch.  Pr.  509. 

In  many  cases  the  form  of  proceeding  by  exception  would 
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be  totally  inapplicable.  If  the  commissioners,  or  either  of 
them,  had  been  disqualified  to  act,  or  had  been  guilty  of  cor- 
ruption or  other  abuse  in  the  discharge  of  their  office,  or  had 
exceeded  their  authority,  the  course  would  clearly  be  to  set 
aside  the  report.  If  the  truth  of  the  objection  be  established, 
the  report  as  of  course  would  be  set  aside.  Why  should 
such  an  objection  be  made  the  matter  of  exceptions  to  be  set 
down  for  hearing  and  formally  argued  ? 

The  nature  of  the  report  of  the  commissioners  shows  that 
exceptions  are  inapplicable.  They  report  that,  in  their 
opinion,  a  partition  of  the  land  cannot  be  made  without  great 
prejudice  to  the  owners  of  the  same.  It  is  a  matter  of 
opinion  upon  the  simple  question  of  fact,  whether  the  lands 
can  or  cannot  be  partitioned  without  prejudice  to  the  owners. 
The  commissioners  are  not  ordinarily  required  to  report  the 
reasons  for  their  opinion.  In  proceedings  for  partition  under 
the  statute  it  is  never  done.  The  commissioners  view  and 
examine  the  premises,  and  from  such  view  they  form  their 
judgment  whether  a  partition  will  be  prejudicial  to  the 
interests  of  the  owners.  That  is  the  simple  question  that 
the  court,  where  either  of  the  parties  is  dissatisfied  with  the 
result,  will  be  called  on  to  consider.  Now  the  design  of  an 
exception  is  to  point  out  the  particular  matter  wherein  the 
report  is  erroneous  or  defective.  But  it  can  manifestly  per- 
form no  such  office  where  the  party  complains  that  the  com- 
missioners have  erred  in  opinion.  It  is  upon  this  ground 
that  where  a  decree  pro  confeaso  is  taken,  and  there  is  a 
reference  to  a  master  to  ascertain  and  report  whether,  in  his 
opinion,  a  partition  of  the  land  can  be  made  without  preju- 
dice to  the  owner  of  the  same,  no  exceptions  in  writing  are 
allowed  to  the  report.     Rule  23. 

I  think  there  is  no  necessity  for  filing  exceptions  to  the 
report  of  the  commissioners,  and  no  propriety  in  such  course. 
The  proper  practice  is  for  the  complainant,  the  report  being 
filed,  to  apply  for  a  decree  for  sale.  Notice  of  this  appUca- 
tion  will  be  given,  and  the  party  feeling  aggrieved  by  the 
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report  will  then  have  an  opportunity  of  presenting  his  objec- 
tions in  opposition  to  the  decree  for  sale. 

The  defendant  in  this  case  having  filed  his  exceptions, 
they  wiU  be  received  as  written  objections  to  the  report,  but 
will  not  be  regarded  as  technical  exceptions. 

In  compliance  with  the  foregoing  views,  the  cause  was,  by 
consent  of  counsel,  set  down  for  argument  upon  the  com- 
plainant's motion  for  decree,  and  the  defendants'  objections 
thereto,  on  the  fifth  of  September,  1862,  upon  which  day  the 
cause  was  heard. 

Zabriskief  for  complainant, 

Frocwi,  for  Manners. 

The  Chancellob.  By  a  decretal  order  in  this  cause, 
bearing  date  on  the  second  day  of  February,  1859,  it  was 
referred  to  one  of  the  masters  of  the  court  to  ascertain  the 
truth  of  the  allegations  of  the  complainant's  bill,  and  to  re- 
port the  right,  title,  and  interest  of  the  parties  severally  in 
the  premises.  And  it  was  further  ordered  that  the  master 
should  inquire  and  report  whether  the  said  lands  and  premi- 
ses, property  and  rights  of  property,  in  the  bill  of  complaint 
mentioned  and  described,  were  so  circumstanced  that  a  par- 
tition thereof  could  be  made  without  great  prejudice  to  the 
owners  of  the  same.  The  master,  by  his  report,  bearing 
date  on  the  thirteenth  of  October,  1860,  reported  the  right 
and  interest  of  the  respective  parties  in  the  premises,  and 
that  the  said  premises  were  so  situate  that  a  partition  thereof 
could  not  be  made  between  the  parties  interested  therein 
without  great  prejudice  to  the  owners  thereof,  and  that  a 
sale  thereof  was  expedient  and  necessary.  Testimony  was 
thereupon  taken  in  support  of  and  against  the  report  of  the 
master.  At  the  term  of  February,  1861,  the  cause  was 
elaborately  argued  upon  the  evidence,  and  this  court  being 
of  opinion,  upon  the  evidence,  that  a  partition  could  not  b<5 
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made  among  the  owners  and  proprietors  of  the  land  without 
great  prejudice  to  their  interest,  on  the  eighth  of  August, 
1861,  a  decree  was  made  directing  the  premises  to  be  sold. 
From  this  decree  David  S.  Manners,  one  of  the  defendants 
and  the  owner  of  one  twentieth  of  the  said  land,  appealed. 

The  Court  of  Appeals,  at  March  term,  1862,  ordered,  ad- 
judged, and  decreed  as  follows :  "  The  court  not  being  satisfied 
by  the  proofs  that  the  land  and  real  estate  whereof  partition 
or  sale  is  prayed  by  the  bill  cannot  be  partitioned  among 
the  owners  and  proprietors  without  great  prejudice  to  their 
interest  and  without  great  loss  in  the  value  of  the  property, 
this  court  now  order  and  direct  that  the  decree  of  the  Chan- 
cellor be  reversed,  and  that  the  cause  be  remitted  to  the 
Court  of  Chancery,  to  the  end  that  the  said  court  may  order 
a  commission  of  partition  to  be  issued  to  three  commissioners, 
to  be  designated  by  the  said  court,  for  the  partition  of  said 
lands  and  real  estate  among  the  owners  and  proprietors, 
according  to  their  respective  rights  and  interests  therein; 
or,  in  case  they  shall  be  of  opinion  that  such  partition  can- 
not be  made  without  great  prejudice  to  the  said  owners  and 
proprietors,  that  they  so  report  to  the  said  Court  of  Chan- 
cery, so  that  the  said  court  may  make  such  order  for  the 
partition  or  sale  thereof,  or  of  any  part  thereof,  as  to  the 
said  court  shall  then  appear  to  be  equitable  and  just ;  and 
that  the  said  Court  of  Chancery  may  make  such  further 
direction  in  regard  to  the  encumbrances,  and  the  costs  and 
expenditures  incurred  in  relation  to  said  property,  or  in  other 
respects,  as  to  the  said  court  may  appear  to  be  necessary  and 
just." 

In  compliance  with  the  directions  of  this  order  commis- 
sioners were  appointed,  who  have  reported  that  a  partition 
cannot  be  made,  in  either  form,  without  great  prejudice  to 
the  owners  and  proprietors.  The  complainants  now  ask  a 
confirmation  of  the  report  and  a  decree  for  sale. 

It  seems  not  improbable,  from  the  peculiar  character  of 
the  decree  made  by  the  Court  of  Appeals,  that  the  failure  to 
appoint  commissioners  in  the  first  instance  was  regarded  by 
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that  tribunal  as  an  unwarranted  departure  from  the  practice 
of  the  court.  It  may  be  reasonably  inferred  that  it  appeared 
to  the  appellate  tribunal  that  a  property  so  considerable  in 
value  should  not  be  sold  against  the  consent  of  any  one  of 
the  owners,  unless  upon  evidence  entirely  satisfactory  that  a 
partition  could  not  be  made  without  prejudice  to  the  owners  ; 
and  that  the  most  satisfactory  evidence  upon  this  point 
would  be  the  report  of  competent  commissioners,  by  whom 
the  property  should  be  viewed,  and  its  nature,  situation,  and 
circumstances  carefully  examined  and  considered.  In  that 
view,  as  a  general  principle,  I  fully  concur.  The  order  to 
refer  to  a  master  in  this  case  was  not  made  in  accordance 
with  the  rule  of  practice.  A  reference  to  a  master  is  au- 
thorized only  in  case  of  a  decree  'pro  oonfeaao.  But  the 
parties  proceeded  before  the  master  without  objection,  and  as 
may  fairly  be  presumed  by  consent.  The  master  reported 
that  a  partition  of  the  premises  could  not  be  made  without 
prejudice  to  the  owners. 

No  request  was  then  made  for  the  appointment  of  commis- 
sioners, but  the  parties  proceeded  to  take  testimony,  and  the 
cause  was  heard  by  consent  upon  the  evidence  thus  taken, 
without  a  suggestion  upon  either  side  that  a  commission  was 
desired,  or  that  the  course  pursued  was  not  entirely  satis- 
factory to  both  parties.  Four  years  had  then  elapsed  since 
the  filing  of  the  bill,  and  to  have  turned  the  parties  round 
upon  a  question  of  practice,  where  neither  party  desired  it, 
would  not  have  been  in  accordance  with  the  practice  of  the 
court.  Nor  could  it  have  been  promotive  of  the  ends  of  jus- 
tice, where  the  court  entertained  no  doubt  that  the  report  of 
the  master  was  in  strict  accordance  with  the  truth  of  the  case. 

Where  a  partition  has  been  actually  made  by  commis- 
sioners, the  court,  by  its  well  settled  practice,  interferes  with 
their  action  with  great  reluctance.  It  is  only  where  a  clear 
mistake  has  been  made  that  their  proceedings  will  be  inter- 
fered with. 

The  reason  of  this  course  of  practice  is  applicable  to  the 
motion  now  under  consideration. 
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No  merely  formal  objections  to  the  report  of  the  commia- 
sioners  can  prevail.  The  simple  inquiry  is,  whether  the 
premises  can  be  partitioned  in  either  of  the  modes  designated 
in  the  commission  without  great  prejudice  to  the  interest  of 
the  owners. 

When  this  question  was  before  me  on  a  former  occasion,  I 
examined  the  evidence  with  much  care,  and  I  was  then  en- 
tirely satisfied  that  a  partition  could  not  be  made  without 
great  prejudice  to  the.  owners'  interests.  In  deference  to  the 
views  of  the  Court  of  Appeals,  I  have  re-examined  the 
question  in  the  light  of  the  additional  evidence  taken  before 
the  commissioners,  and  I  see  no  reason  to  change  the  opinion 
I  formerly  entertained  and  expressed.  On  the  contrary,  the' 
views  of  the  commissioners  have  confirmed  that  opinion. 

But  if  I  entertained  different  views,  or  if  the  evidence 
taken  before  the  commissioners  had  tended  in  any  degree  to 
shake  the  opinion  previously  expressed,  I  should  not  have 
felt  at  liberty,  under  the  very  peculiar  circumstances  of  this 
case,  to  disturb  the  report.  The  commissioners  were  not 
appointed  to  satisfy  the  conscience  of  this  court,  or  from  any 
doubt  that  was  entertained  here  as  to  the  right  of  the  case. 
The  case  was  disposed  of  on  the  ground  that  the  evidence 
was  entirely  satisfactory.  But  the  conscience  of  the  Court 
of  Appeals  was  not  satisfied.  They  were  not  willing  to  rest, 
either  upon  the  report  of  the  master,  the  decision  of  this 
court,  or  even  upon  their  own  judgments,  upon  the  evidence 
in  the  cause,  but  selected  a  commission,  as  more  worthy  of 
confidence  or  better  qualified  to  determine  the  question  at 
issue.  No  objection  has  been  suggested  to  the  character  or 
qualifications  of  the  commissioners,  or  to  the  mode  in  which 
their  duties  have  been  performed.  The  commission  was 
composed  of  gentlemen  of  high  character  and  intelligence. 
One  of  them  an  experienced  master  in  Chancery,  another  a 
civil  engineer  of  eminent  ability,  and  the  third  a  gentleman 
who  has  occupied  a  seat  in  the  highest  judicial  tribunal  of 
the  state,  and  who  has  shared  largely  the  confidence  of  his 
fellow  citizens.    All  of  them  are  gentlemen  of  unquestioned 
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integrity.  Their  decision  has  manifestly  been  formed  upon 
the  most  careful  consideration  of  the  case,  and  bears  intrinsic 
evidence  of  fairness  and  impartiality. 

Under  such  circumstances,  it  would  neither  be  respectful 
to  the  Court  of  Appeals,  nor  in  itself  judicious  or  expedient, 
whatever  might  be  the  views  of  this  court,  to  disturb  the 
report  of  the  commissioners.  If  the  commissioners  had  pro- 
ceeded to  make  partition,  their  action  would  have  been  con- 
clusive as  to  the  expediency  and  propriety  of  that  course  of 
action,  and  equally  conclusive  upon  the  mode  of  making  the 
partition,  unless  an  error  is  clearly  shown.  Partition  is  a 
matter  of  right,  and  by  the  ancient  practice,  both  at  law  and 
•  in  equity,  the  partition  was  made,  however  prejudicial  it 
might  be  to  the  interests  of  the  parties.  Parker  v.  Gerard, 
Ambler  136;  Warner  v.  Baynes,  Ambler  589;  Turner  v. 
Morgan,  8  Veaer/  142. 

It  was  to  remedy  this  evil  that  our  statute  of  1816,  {Bev, 
Laws  597),  where  the  commissioners  reported  that  a  parti- 
tion could  not  be  made  without  great  prejudice,  authorized 
the  court  to  direct  a  sale  of  the  land ;  and  by  the  act  of  1846 
the  same  power  was  conferred  upon  this  court  upon  bills 
filed  for  partition.    Nix.  Dig.  577,  §  26. 

Under  the  statute,  where  a  partition  cannot  be  made  with- 
out prejudice,  the  complainant  is  entitled  as  of  course  to 
have  a  sale  made  of  the  premises.  The  idea,  that  because 
the  property  is  of  so  large  a  value  that  no  one  individual  can 
buy  it,  and  that  it  must  therefore  be  held  by  several  as 
tenants  in  common,  would  (if  true  in  point  of  fact)  constitute 
no  objection  to  a  partition.  The  law  recognises  no  such  dis- 
tinction. All  real  estate,  however  valuable,  except  castles, 
which  were  necessary  for  the  defence  of  the  realm,  were 
liable  to  partition  at  common  law.  The  operation  of  the 
statute  is  equally  broad. 

StiU  more  untenable  is  the  pretext,  that  no  sale  can  be 
made  because  one  of  the  tenants  objects  on  the  ground  that 
he  is  not  capable  alone  of  purchasing  the  entire  premises, 
and  therefore  his  interest  may  be  sacrificed  by  a  combination 
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among  his  associates.  This  objection  might  be  urged  with 
some  semblance  of  plausibility  of  minor  children,  who  have 
neither  the  means  nor  the  capacity,  and  whose  estates  are 
daily  sold  on  applications  for  the  partition  of  real  estate  of 
which  their  ancestor  died  seized.  No  doubt  cases  of  hard- 
ship and  actual  injustice  do  often  occur  in  the  execution  of 
the  law,  but  it  constitutes  no  valid  objection  against  the  exe- 
cution of  the  statute. 

The  pretext  which  is  set  up  by  the  defendant,  Manners,  in 
his  answer,  and  to  which  a  large  portion  of  the  evidence  is 
very  unnecessarily  devoted,  if  it  were  not  eflfectually  met  and 
negatived  by  the  evidence,  is  in  itself  so  senseless  as  to  be 
unworthy  of  serious  attention. 

It  is  in  the  last  degree  improbable  that  men  of  wealth  and 
business  capacity,  as  most  of  these  parties  are  acknowledged 
to  be,  having  made  heavy  investments  in  a  great  enterprise 
requiring  skilful  management,  and  promising,  under  judi- 
cious and  united  counsels,  large  returns,  should  combine  to 
oppress  and  defraud  one  of  their  associates,  and  thereby  de- 
feat their  enterprise  or  seriously  imperil  its  success.  It  is 
far  more  probable  that  one  of  the  parties  in  interest,  a  man 
of  wealth  and  influence,  by  thwarting  the  projects  of  his 
associates,  and  refusing  to  unite  in  any  feasible  scheme  of 
improvement,  might  hope  to  profit  by  their  loss,  and  compel 
them,  for  their  own  protection,  to  purchase  his  interest  at  an 
exorbitant  valuation.  The  latter  theory  is  within  the  bounds 
of  credibility.     The  former  challenges  the  utmost  credulity. 

I  have  adverted  to  this  aspect  of  the  case  simply  because 
it  appears  to  be  a  favorite  idea  of  Manners,  the  defendant, 
that  he  is  an  object  of  persecution  by  all  his  co-tenants,  and 
that  the  sole  design  of  the  sale  is  to  sacrifice  his  interests. 
He  is,  I  am  persuaded,  a  man  of  too  much  sense  to  believe 
the  theory  himself,  and  it  is  setting  a  light  value  upon  their 
intelligence  if  he  expects  to  impose  it  upon  others. 

There  is,  in  my  judgment,  much  force  in  the  closing  sug- 
gestion of  the  commissioners,  that  some  consideration  is  due 
to  the  judgment  and  wishes  of  the  owners  of  nineteen  twen- 
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tieths  in  value  of  the  property  in  question.  It  is  scarcely 
just  or  reasonable  that  the  judgment  or  interest  of  one  man 
should  control  the  judgments  and  interests  of  nineteen  others 
having  equal  interests  at  stake. 

I  find  nothing  in  the  objections,  and  am  of  opinion  that 
the  complainants  are  entitled  to  a  decree  for  sale. 

Note. — ^The  remaining  Chancery  cases  of  May  term,  1862, 
will  appear  in  the  next  volume. 
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ADJUDOED  IV 


THE  PREROGATIVE  COURT 

OF  THE  STATE  OF  NEW  JERSEY, 
FROM  MAY  TERM,  1860,  TO  FEBRUARY  TERM,  1862. 


Henry  W.  Green,  Esq.,  Ordinary. 


In  the  matter  of  the  application  op  Conrad  Honnass 
to  prosecute  the  bond  of  the  administrator  of 
Aaron  V.  Parks,  deceased. 

A  general  creditor  of  an  estate  is  a  "party  grieved"  in  the  contemplation 
of  the  statute,  which  provides  that  if  an  administration  bond  shall  be- 
come forfeited,  it  shall  be  lawfal  for  the  Ordinary  to  cause  the  same  to 
be  prosecuted  at  the  request  of  any  party  grieved  by  such  forfeiture.  It 
is  not  necessary  that  he  should  have  established  his  claim  by  a  judgment. 

All  that  can  properly  be  required  is,  that  the  creditor  should  show  a 
prima  facie  case  of  indebtedness  on  the  part  of  the  estate,  and  of  a  for- 
feiture of  the  bond  by  the  administrator. 

It  is  the  duty  of  the  Ordinary  to  see  that  the  bond  is  not  prosecuted  at  the 
instance  of  a  stranger,  or  for  the  purposes  of  vexation  or  oppression. 
Beyond  this  no  possible  good  can  result  from  throwing  obstacles  in  the 
way  of  enforcing  a  remedy  upon  the  bond  of  the  administrator. 


Conrad  Honnass,  by  his  petition  duly  verified,  asks  an 
order  for  leave  to  prosecute  the  bond  of  the  administrator  of 
Aaron  V.  Parks,  deceased.  The  material  fiacts  set  forth  in 
the  petition  are,  that  the  intestate  died  on  the  6th  of  Novem- 

VoL.  I.  2t 
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ber,  1853;  that  letters  of  administration  upon  his  estate 
were  granted  by  the  surrogate  of  Hunterdon  to  Cjrrenius 
Wagner,  who  gave  bond,  as  administrator,  in  the  sum  of 
$4600;  that,  on  the  6th  of  September,  1854,  the  adminis- 
trator was  ordered  by  the  Orphans  Court  to  sell  the  real 
estate  whereof  the  intestate  died  seized,  and  that  he  there- 
upon gave  bond  according  to  law  in  the  sum  of  $3000 ;  that 
the  said  real  estate  was  sold  for  $820,  the  whole  of  which 
was  received  by  the  administrator ;  that  the  administrator 
died  on  the  17th  of  March,  1857 ;  that  during  his  life  he 
wholly  neglected  and  refused  to  administer  the  goods,  chat- 
tels, and  credits  of  the  intestate,  and  the  moneys  arising 
from  the  sale  of  said  real  estate  according  to  law,  or  to  make, 
or  cause  to  be  made,  a  just  and  true  account  of  his  adminis- 
tration within  twelve  calendar  months  from  the  date  of  said 
bond,  or  at  any  other  time,  and  that  the  petitioner  is  a  credi- 
tor of  said  estate. 

The  application  is  resisted  upon  the  ground  that  the  peti- 
tioner is  not  a  judgment  creditor  of  the  estate. 

Van  Fleet,  for  the  petitioner. 

G.  A.  Allen,  contra,  cited  1  ffaht.  Ch.  89;  1  Hialst,  206; 
1  Greens  Ch.  133 ;  5  Salst  65. 

He  further  proposed  to  controvert  the  facts  verified  hy 
the  petition  in  regard  to  the  indebtedness  of  the  estate  to 
the  petitioner. 

The  Ordinary.  The  statute  {Nix,  Dig.  257,  §  12,)  pro- 
vides that  in  case  any  administration  bond  shall  become  for- 
feited, it  shall  be  lawful  for  the  Ordinary  to  cause  the  same 
to  be  prosecuted  in  any  court  of  record  at  the  request  of  any 
party  grieved  by  such  forfeiture.  The  facts  stated  in  the 
petition  show  clearly  a  forfeiture  of  the  bond  by  a  breach  of 
its  conditions.  A  general  creditor  of  the  estate  is  a  party 
grieved  within  the  contemplation  of  the  statute.  It  is  not 
necessary  that  he  should  establish  his  claim  by  a  judgment 
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No  case  has  gone  that  length.  Crreendde  v.  Benson,  3  Atk. 
248,  and  The  Archbishop  of  Canterbury  v.  Souse,  Cowp.  140, 
are  direct  authorities  the  other  way.  The  right  of  the 
creditor  to  sue  the  administration  bond,  and  the  nature  of 
the  redress  to  which  he  is  entitled,  is  very  clearly  stated  by 
Kirkpatrick,  Ch.  J.,  in  Dickerson,  Ordinary,  v.  Robinson,  1 
Ealst  195. 

In  the  m/ttter  of  the  administration  bond  of  Webster,  1 
Salst  Ch  E.  89,  the  Ordinary,  while  intimating  that,  as  a 
general  rule,  the  prosecution  of  the  administration  bond 
should  not  be  ordered  except  at  the  instance  of  a  judgment 
creditor,  admits  that  the  rule  is  not  to  be  uniformly  adhered 
to,  and  that  much  will  rest  in  the  discretion  of  the  Ordinary. 
The  case  now  presented  comes  directly  within  the  case  sup- 
posed, which  would  constitute  an  exception  to  the  general 
rule.  The  petitioner  holds  a  note  of  the  intestate,  which 
was  admitted  by  the  administrator,  and  offers,  therefore,  the 
strongest  ^>n77ia/aae  evidence  that  he  is  a  bona  fide  creditor 
and  a  party  grieved  within  the  contemplation  of  the  statute. 
There  was  a  great  lapse  of  time  between  the  grant  of  letters 
of  administration  and  the  death  of  the  administrator  with- 
out accounting.  There  has  been  a  palpable  conversion  of 
the  estate  by  the  administrator  to  his  own  use,  or  a  misap- 
propriation of  it,  in  violation  of  law. 

Aside  from  these  circumstances,  all  that  can  properly  be 
required  is  that  the  creditor  should  show  Si  prima  fade  case 
of  indebtedness  on  the  part  of  the  estate,  and  of  a  forfeiture 
of  the  bond  by  the  administrator.  It  is  the  duty  of  the 
Ordinary  to  see  that  the  bond  is  not  prosecuted  at  the  in- 
stance of  a  stranger,  or  for  the  purposes  of  vexation  or 
oppression.  Beyond  this  no  possible  good  could  result  from 
throwing  obstacles  in  the  way  of  enforcing  a  remedy  upon 
the  order. 

The  petitioner  is  entitled  to  the  order  upon  his  giving  the 
usual  security* 
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Between  John  B.  Cooley,  administrator  of  Samuel  Cooley, 
deceased,  appellant,  and  George  W.  Vansyckle  and  Wil- 
liam P.  Vanderbelt,  surviving  executors  of  William 
Vanderbelt,  respondents. 

An  administrator  will  be  charged  with  the  loss  of  a  debt  doe  the  estate, 
although  the  debtor  turn  out  insolvent,  when  the  debt  is  put  on  the  in- 
ventory as  good,  and  the  administrator,  in  his  first  settlement,  eighteen 
months  after  the  death  of  the  intestate,  charges  himself  with  it,  and  suf- 
fers three  years  to  elapse  without  attempting  to  collect  it,  although 
during  a  part  of  the  time  the  debtor  was  engaged  in  business,  and  ap- 
peared to  be  possessed  of  some  property. 

Unless  property  to  the  amount  of  two  hundred  dollars  is  actually  appro- 
priated, according  to  the  provisions  of  the  statute,  for  the  widow  and 
family  of  a  deceased  debtor,  that  sum  cannot  be  retained  by  the  adminis- 
trator on  a  settlement  of  his  account. 

The  administrator  having,  in  his  inventory  and  first  settlement  of  acconntf, 
treated  as  a  part  of  the  estate  of  the  intestate  a  sum  of  money  which  he 
knew  was  in  the  hands  of  his  intestate  as  a  commissioner  for  the  sale  of 
property,  will  not  be  permitted,  when  the  estate  proves  insolvent,  to 
treat  such  moneys  as  a  separate  trust  fund,  and  to  give  a  preference  to 
the  same  over  other  debts. 

The  court  is  prompt  to  protect  an  administrator  or  trustee  against  loss  re- 
sulting from  an  honest  mistake,  but  will  not  relieve  him  from  loss  result- 
ing from  measures  adopted  solely  with  a  view  to  his  own  interest 

No  appeal  lies  from  a  statement  or  restatement  of  accounts  by  the  surro- 
gate, but  only  from  a  decree  of  the  court. 

An  allowance  in  the  bill  of  costs  in  the  Orphans  Court  of  "  $30  court  fees  '* 
is  erroneous,  and  must  be  disallowed. 


This  was  an  appeal  from  a  decree  of  the  Orphans  Court 
of  the  county  of  Hunterdon. 

George  A,  Allen,  for  appellant. 

Wurts  and  Hichei/,  for  respondents. 

The  Ordinary.  Samuel  Cooley,  of  the  county  of  Hun- 
terdon, died  in  January,  1855.  His  son,  Jdbn  B.  Cooley, 
administered  upon  his  estate.  At  September  term,  1856,  he 
exhibited  his  account  for  settlement  to  the  Orphans  Court  of 
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the  county  of  Hunterdon,  which  was  audited  and  allowed. 
By  this  account,  the  administrator  charged  himself  with 
$3147.16,  as  the  assete  of  the  estate.  He  prayed  allowance 
for  disbursements  amounting  to  $444.96,  leaving  in  his 
hands  a  net  balance  of  $2702.20. 

In  the  year  1858,  he  exhibited  his  second  and  final  account 
to  the  Orphans  Court,  to  which  exceptions  were  filed,  and 
the  account  having  been  restated,  a  final  decree  was  made 
thereon  on  the  15th  day  of  April,  1869.  From  that  decree 
the  accountant  appealed  to  this  court. 

The  first  exception  relied  upon  by  the  appellant  to  the  de- 
cree of  the  Orphans  Court  is,  that  he  is  charged  with  two 
years'  interest  on  the  balance  in  his  hands  at  the  date  of  his 
first  settlement.  That  settlement  was  made  at  September 
term,  1856,  two  years  and  six  months  before  the  date  of  the 
decree  charging  him  with  interest.  He  was  clearly  not 
charged  with  interest  for  too  great  a  time.  The  ground  of 
the  exception  is,  that  the  balance  of  the  former  account  with 
which  he  was  charged  included  items  with  which  he  was  not 
properly  chargeable,  and  which  in  fact  were  never  collected 
by  him.  The  allowance  of  these  items  against  him  have  also 
been  excepted  to,  and  upon  the  validity  of  those  exceptions 
must  depend  the  propriety  of  the  charge  for  interest.  If 
the  charge  for  principal  is  correct,  the  interest  is  clearly  so. 

The  second  exception  is,  that  the  court,  by  their  decree, 
refused  to  allow  a  credit  of  $574.28  to  the  administrator, 
claimed  by  him  as  notes  of  Samuel  L.  Cooley,  appraised  and 
not  collected.  These  notes  had  been  appraised,  and  their 
amount  is  included  in  the  first  settlement,  as  a  part  of  the 
sum  with  which  the  administrator  charged  himself.  There 
was  no  dispute  as  to  the  amount  due  upon  the  notes.  The 
only  question  was,  whether  the  administrator  was  properly 
chargeable  with  the  loss.  The  notes  had  been  inventoried  as 
good,  and  the  administrator  had  upon  his  first  settlement, 
eighteen  months  after  the  death  of  the  intestate,  charged 
himself  with  the  amount.  Three  years  had  elapsed  from  the 
intestate's  death  before  the  date  of  the  decree,  and  it  does 
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uot  appear  that  during  that  period  the  administrator  had 
made  the  least  attempt  to  collect  them,  or  even  aaked  for 
payment.  The  debtor  was  the  brother  of  the  intestate,  and 
entitled  with  him  to  a  share  of  the  estate.  He  was  the 
counsel  of  the  administrator.  The  papers  of  the  estate  were 
placed  in  his  hands  after  the  father's  death.  Upon  a  sale  of 
the  real  estate  he  became  a  purchaser,  and  the  administrator 
became  his  security  for  the  performance  of  the  contract 
There  is  no  decisive  proof  of  the  inability  of  the  debtor  to 
pay  the  notes.  On  the  contrary,  the  witness  mainly  relied 
on  to  prove  his  insolvency  shows  that,  during  a  part  of  the 
period  which  elapsed  after  the  death  of  the  intestate,  the 
debtor  had  been  in  active  business,  had  owned  property,  and 
that  he  would  have  regarded  the  claim  as  good,  during  a  part 
of  that  period,  for  fifty  per  cent.  Under  such  circumstances, 
it  was  clearly  the  duty  of  the  administrator  to  have  made  an 
honest  efibrt  to  secure  the  claim.  Having  failed  for  years  to 
do  so,  until  the  debtor  became  insolvent,  after  charging  him- 
self with  the  claim  as  good,  showing  that  he  regarded  it  as 
such,  the  court  were  right  in  refusing  to  correct  the  former 
settlement  or  to  allow  the  administrator  the  amount  of  the 
claim.  Upon  the  evidence  in  the  case,  if  the  notes  were,  as 
the  administrator  alleges,  never  collected,  he  is  himself 
chargeable  with  the  loss. 

The  third  exception  is,  that  the  court  refused  to  allow  the 
sum  of  two  hundred  dollars,  it  being  the  amount  prayed 
allowance  for  by  accountant,  as  taken  by  the  widow  for  the 
use  of  the  family.  There  is  no  evidence  whatever  that  any 
sum  whatever  was  claimed  or  taken  by  the  widow  under  the 
provisions  of  the  statute.  The  act  of  1851,  which  was  in 
force  at  the  death  of  the  intestate,  made  it  obligatory  upon 
the  administrator,  under  certain  circumstances,  to  have  that 
amount  of  property  appraised  in  the  mode  prescribed  by  the 
atatute  and  set  apart  for  the  use  of  the  family.  But  the  act 
did  not  intend  that,  if  no  such  appropriation  was  made,  the 
amount  should  remain  as  a  perquisite  in  the  hands  of  the 
administrator  to  the  prejudice  of  the  claims  of  honest  credi- 
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tors.  That  no  such  appropriation  is  made  is  evident  not 
only  from  the  absence  of  proof  of  the  fact,  but  also  from  the 
fiewt  that  the  first  account  settled  by  the  administrator  con- 
tains no  such  claim. 

The  fourth  exception  is,  that  the  court  refused  to  allow  a 
credit  of  six  hundred  and  sixty-nine  dollars,  for  which  the 
accountant  prayed  allowance,  as  an  error  in  the  appraise- 
ment. It  appears  that  there  was  in  the  hands  of  Samuel 
Cooley,  the  intestate,  at  his  death,  the  sum  of  $600,  which 
was  received  by  him  as  one  of  the  commissioners  appointed 
to  sell  the  real  estate  of  William  Vanderbelt,  deceased.  That 
sum  was  claimed  by  the  administrator  as  part  of  the  estate 
of  Samuel  Cooley ;  it  was  by  his  directions  included  in  the 
inventory,  and  appraised  as  belonging  to  that  estate.  It 
was  retained  by  the  administrator  until  the  settlement  of  his 
*  first  account  in  September,  1869,  and  was  included  in  that 
settlement  as  a  part  of  the  estate  of  Samuel  Cooley.  Subse- 
quent to  that  time,  and  before  the  settlement  of  his  second 
account,  he  paid  the  amount,  with  interest,  to  William  Vleit, 
the  surviving  commissioner  for  the  sale  of  the  lands  of  Van- 
derbelt. He  now  insists,  as  he  did  before  the  Orphans  Court, 
that  he  is  entitled  to  have  that  sum  allowed  to  him  in  full, 
although  the  estate  is  insolvent. 

Whether  the  claim  was  properly  a  trust  fund  in  the  hands 
of  Cooley,  which  should  at  once  have  been  delivered  by  the 
administrator  to  its  rightful  owner,  and  not  mingled  with 
the  estate  of  Samuel  Cooley,  it  is  needless  now  to  determine. 
Had  the  administrator  in  good  faith  so  treated  it  upon 
taking  charge  of  the  estate,  the  court  would  doubtless  have 
protected  him  in  the  discharge  of  his  duty.  But,  with  a  full 
knowledge  of  the  facts,  the  administrator  treated  the  fund 
as  a  part  of  the  estate  of  his  father.  It  was  included  in  the 
inventory,  accounted  for  in  settlement,  and  commissions  were 
allowed  to  the  administrator  upoij  it  as  a  part  of  that  estate. 
Under  such  a  statement  of  facts,  the  administrator  having 
treated  the  fund  from  the  beginning  as  a  part  of  the  Cooley 
estate,  and  the  heirs  of  Vanderbelt  as  creditors  of  that 
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estate,  it  does  not  lie  in  his  mouth,  after  paying  the  daim  in 
order  to  protect  himself  from  loss  by  reason  of  the  insol- 
vency of  the  estate,  now  to  insist  that  the  fund  was  never  a 
part  of  that  estate,  and  was  entitled  to  priority  in  payment 
over  the  claims  of  other  creditors.  The  court  is  prompt  to 
protect  an  administrator  or  trustee  against  loss  resulting 
from  an  honest  mistake,  but  will  not  relieve  him  of  loss  re- 
sulting from  measures  adopted  solely  with  a  view  to  his  own 
interest. 

There  is  no  error  in  the  decree  of  the  court  upon  the  ex- 
ceptions to  the  administrator's  account. 

In  addition  to  the  grounds  of  appeal  to  the  decree  of  the 
court  upon  the  exceptions,  the  appellant  appeals  from  "  the 
restatement  of  the  account  by  the  surrogate  under  the  de- 
cree," alleging  that  the  account,  as  restated,  is  erroneous  in 
not  allowing  to  the  administrator  certain  items  of  interest, 
nor  witness  fees  and  expenses  on  the  hearing  of  the  excep- 
tions, nor  commissions  on  the  settlement  of  the  estate,  and 
that  the  costs  are  erroneously  taxed. 

It  is  alleged  that  the  court,  having  made  its  decree  upon 
the  exceptions,  the  surrogate  restated  the  account,  and  in  so 
doing  fell  into  errors,  and  from  this  erroneous  restatement 
the  appeal  purports  to  have  been  taken.  Clearly  no  appeal 
lies  from  a  statement  or  restatement  of  an  account  by  the 
surrogate.  The  appeal  lies  only  from  the  decree  of  the  oour^ 
It  is  in  fact  from  the  decree  of  the  court  allowing  the  ac- 
count as  stated  that  the  appeal  properly  lies.  This  is  not 
mere  informality  in  the  terms  of  the  appeal ;  for  admitting 
that  the  appeal  be  taken  in  technical  terms  from  the  decree 
of  the  court  allowing  the  account,  the  question  still  remains, 
does  an  appeal  from  a  decree  of  the  Orphans  Court  involve 
the  propriety  and  legality  of  every  item  in  the  account, 
although  no  exception  was  taken  and  no  opinion  given  upon 
such  exception  in  the  court  below.  Were  these  the  only 
grounds  of  exception,  as  at  present  advised,  I  should  dismiss 
the  appeal  as  improvidently  taken.  But  as  the  appeal  on 
other  grounds  is  properly  here,  I  shall,  without  resting  upon 
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this  point,  consider  the  alleged  errors  apparent  upon  the  face 
of  the  account. 

The  accountant  claimed  commissions  on  $1852.15.  No 
exception  was  taken  on  that  ground ;  and  as  the  decree  of 
the  court  is  silent  on  the  subject,  the  fair  presumption  is  that 
the  failure  to  allow  commissions  was  the  result  of  inadvert- 
ence, not  of  design.  I  shall  allow  commissions  at  four  per 
cent,  on  the  amount  claimed,  viz.  $1852.15,  amounting  to 
$74.08. 

The  item  in  the  taxed  costs  of  $30  "court  fees,  three 
judges,"  is  erroneous,  and  must  be  disallowed.  To  the  cor- 
rection of  this  item  no  objection  is  made  by  the  respondents. 

The  account  must  be  corrected  in  these  particulars,  and 
the  rate  per  cent,  ordered  to  be  paid  to  the  creditors  altered 
accordingly.     All  other  exceptions  are  disallowed. 

No  costs  are  allowed  on  the  appeal. 


Between  Joseph  Exton,  administrator,  appellant,  and  Eobert 
ZuLE  and  others,  respondents. 

The  Orphans  Conrt  of  the  county  of  Hunterdon,  having  made  a  decree  of 
distribution  of  the  estate  of  an  intestate,  by  which  they  ordered  that  the 

^  balance  in  the  hands  of  the  administrator  should  be  paid  to  the  children 
of  a  deceased  son  of  the  intestate,  and  the  administrator  having  soon 
afterwards  paid  the  entire  balance  in  his  hands  to  the  distributees  pur- 
suant to  the  decree,  more  than  a  year  after  such  payment,  the  court,  at 
the  instance  of  other  persons  claiming  to  be  of  the  next  of  kin  of  the 
intestate,  granted  a  rule  requiring  the  administrator  to  show  cause  why 
the  decree  of  distribution  should  not  be  set  aside,  which  rule  was  after- 
wards made  absolute,  and  it  was  ordered  and  decreed  by  the  court  that 
their  former  decree  of  distribution  should  be  set  aside;  on  an  appeal 
from  this  last  decree  to  the  Ordinary  it  was  held — 

That  the  decreelsf  distribution  is  in  its  nature  a  final  decree.  It  concludes 
the  rights  of  all  parties,  unless  appealed  from  within  six  months  from 
the  time  of  making  the  decree. 

That  the  order  of  the  Orphans  Court  setting  aside  the  decree  of  distribu- 
tion is  clearly  illegal.  The  decree  was  itself  legal  and  in  accordance  with 
the  facts  established  in  evidence  before  the  court  at  the  time  it  was  made. 
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The  administrator  was  bound  to  obey  it.  His  failure  to  do  so  would 
have  been  a  breach  of  his  duty,  and  would  have  subjected  him  to  aa 
action  upon  his  bond  or  to  a  prosecution  before  the  Orphans  Court. 

The  establishment  of  the  doctrine,  that  because  the  statute  requires  the 
court  to  order  an  equal  distribution  among  all  the  next  of  kin,  if  in 
making  the  decree  of  distribution  the  court  commit  any  mistake  in  fact 
as  to  the  number  of  the  distributees,  or  any  error  in  law  as  to  their  re- 
spective rights,  the  decree  is  unauthorised  by  the  statute,  and  therefore 
null  and  void,  would  render  the  decree  perfectly  nugatory. 

The  statute  refers  it  to  the  Orphans  Court  to  determine  upon  whom  the 
law  confers  the  estate.  The  person  to  whom  a  distributive  share  is 
allotted  by  the  court  is  in  contemplation  of  law  the  person  entitled  to 
receive  the  estate.  So  long  as  the  decree  stands  in  full  force  unappealed 
from  it  is  conclusive  upon  all  parties,  and  cannot  be  inquired  into  col* 
laterally.  The  presumption  of  law  is  that  it  is  made  in  accordance  with 
the  requirements  of  the  statute  and  with  the  rights  of  the  parties. 

Under  our  Orphans  Court  system,  a  binding  decree  for  distribution  may  be 
made  after  a  decree  for  settlement  of  an  administrator's  account  without 
any  other  notice  than  that  prescribed  by  the  statute  for  the  settlement  of 
the  account.  The  statutory  notice  is  constructive  notice  to  all  parties 
interested  in  the  account,  who  thereupon  become  parties  to  the  proceed- 
ing, and  are  bound  not  only  by  the  settlement  of  the  account  but  also 
by  the  decree  of  distribution. 

The  decree  of  distribution  is  not  a  new  proceeding,  but  is  merely  ancillary 
to  the  decree  for  settlement  of  the  administrator's  account. 

The  proceeding  to  obtain  a  decree  of  distribution  is  not  in  the  nature  of  a 
suit  between  party  and  party.  It  is  analogous  in  its  character  to  a  pro- 
ceeding in  admiralty  or  other  proceeding  in  rem,  in  which  a  decision  be- 
tween the  parties  before  the  court  settles  the  rights  of  all  parties  to  the 
property  in  question. 

It  does  not  follow  that  an  Orphans  Court  may  make  a  valid  decree  with- 
out hearing  or  evidence»  The  decree  should  be  made  at  the  instance  of 
the  administrator  or  some  party  interested.  It  should  be  upon  hearing 
and  upon  full  inquiry  into  the  rights  of  the  parties. 

If  a  decree  should  be  made  upon  the  application  of  the  administrator 
without  the  presence  of  any  party  in  interest,  and  without  notice  to  such 
parties,  if  there  be  no  proof  of  the  facta  upon  which  the  decree  of  dis- 
tribution reste,  it  may  well  be  doubted  whether  such  a  decree  would  be 
sufficient  to  protect  the  administrator.  Such  proceeding  would  be  in 
violation  of  every  principle  of  justice,  and  would  afford  strong  presump- 
tion that  the  decree  was  fraudulently  obtained. 

It  is  the  duty  of  the  court,  before  distribution  is  decreed,  to  see  that  the 
case  is  clearly  proved.  If  there  be  reasonable  doubt  as  to  the  rights  of 
the  parties,  the  decree  should  be  denied.  When  once  made,  and  not 
appealed  from,  it  operates  as  an  efficient  shield  to  the  administrator,  and 
protects  him  against  all  other  claimants. 
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If  a  party  entitled  to  a  distribative  share  is  by  the  decree  deprived  of  his 
rights  without  actual  notice  and  without  a  hearing,  his  only  remedy  is 
against  the  distributees  who  have  received  the  estate. 


This  appeal  was  heard  by  the  Ordinary  and  Chief  Justice 
Whelpley,  the  latter  having  been  called  to  the  assistance  of 
the  Ordinary  to  sit  and  advise  with  him  on  the  hearing  of  the 
case. 

The  opinion  of  the  court  was  delivered  by  the  Ordinary. 

Wurts  and  Richey,  for  appellant. 

Van  Fleet  and  Vansyckd^  for  respondent. 

The  Ordinary.  William  Zule,  late  of  the  county  of 
Hunterdon,  died  intestate,  in  or  about  the  month  of  Febru- 
ary, 1856,  leaving  no  next  of  kin  in  this  state.  Letters  of 
administration  upon  his  estate  were  granted  to  Joseph  Ex- 
ton,  of  said  county.  At  April  term,  1857,  the  account  of 
the  administrator  was  exhibited  to  the  Orphans  Court  of  the 
county  of  Hunterdon  for  final  settlement,  due  notice  thereof 
having  been  given ;  and  having  been  audited  and  stated  by 
the  surrogate,  was  reported  to  and  finally  settled  and  allowed 
by  the  court.  Upon  the  settlement,  there  remained  in  the 
hands  of  the  administrator  for  distribution  a  balance  of  $1540. 

At  the  ensuing  December  term,  an  application  was  made 
for  a  decree  of  distribution ;  and  it  appearing  to  the  court, 
upon  evidence  then  exhibited,  that  the  intestate,  William 
Zule,  had  two  sons,  Robert  and  William,  both  of  whom  died 
in  the  lifetime  of  their  father ;  that  Robert  left  the  state 
twenty-five  years  prior  to  the  death  of  his  father,  and  died 
without  leaving  children,  and  that  William  left  three  chil- 
dren surviving,  it  was  thereupon  ordered  and  decreed  that 
the  balance  of  said  estate  remaining  in  the  hands  of  the 
administrator  should  be  distributed  as  follows,  to  wit,  the 
sum  of  $513.61  to  each  of  the  three  children  of  William 
Zule,  deceased,  to  wit,  William  Zule,  Christiana,  the  wife  of 
Milo  Ganoung,  and  Robert  Zule. 
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On  or  before  the  thirtieth  of  July,  1858,  the  administra- 
tor paid  over  the  entire  estate  in  his  hands  to  the  several 
distributees,  pursuant  to  the  decree  of  distribution. 

On  the  seventh  of  September,  1859,  a  rule  was  granted  by 
the  court  requiring  the  administrator  to  show  cause  why  the 
decree  of  distribution  should  not  be  set  aside.  On  the  four- 
teenth of  May,  1860,  the  rule  to  show  cause  was  made  abso- 
lute, and  it  was  ordered  and  decreed  that  the  decree  of  dis- 
tribution, made  at  December  term,  1857,  should  be  set  aside 
and  for  nothing  holden.  From  that  decree  the  administra- 
tor has  appealed  to  this  court. 

It  does  not  appear,  from  the  proceedings  of  the  Orphans 
Court,  at  whose  instance  either  the  decree  for  distribution  or 
the  order  vacating  it  was  made.  It  may  however  be  fairly 
presumed,  as  the  fact  is  alleged  to  be,  that  the  original  de- 
cree was  made  at  the  instance  and  on  the  behalf  of  the  chil- 
dren of  William  Zule,  to  whom  the  money  was  ordered  to  be 
paid ;  and  that  the  order  appealed  from  vacating  the  decree 
of  distribution  was  made  at  the  instance  of  the  persons  claim- 
ing to  be  the  lawful  children  of  Robert  Zule,  and  as  such  to 
be  entitled  to  one  half  of  the  estate  of  the  intestate. 

In  disposing  of  the  appeal,  two  questions  are  involved,  viz, 

1.  Was  the  order  of  distributibn  legal. 

2.  Had  the  Orphans  Court  power,  under  the  circumstances 
which  existed,  to  vacate  the  order. 

The  court  had  undoubted  jurisdiction  of  the  subject  mat- 
ter and  power  to  make  the  decree  of  distribution.  The  ac- 
counts of  the  administrator  had  been  finally  settled  and 
allowed  by  the  Orphans  Court  of  the  county  in  which  the 
intestate  had  his  domicil  and  where  he  died.  By  that  ac- 
count, a  balance  was  ascertained  to  be  in  the  administrator  s 
hands  for  distribution  according  to  law.  The  statute  em- 
powers the  court  to  order  a  just  and  equal  distribution  of 
the  net  balance  of  the  estate  among  the  next  of  kindred  to 
the  intestate  according  to  their  respective  rights,  and  the 
same  distribution  to  decree  and  settle.    Nix.  Dig.  257,  §  12. 

It  is  the  duty  of  the  court  not  only  to  decree  that  the 
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balance  shall  be  distributed  according  to  law,  but  to  settle 
and  decree  to  whom  and  in  what  proportions  the  balance  is 
to  be  paid.  The  decree  is  to  be  specific,  not  general.  The 
administrator  is  entitled  to  a  specific  decree  for  his  protec- 
tion in  paying  out  the  estate.  The  next  of  kin  are  entitled 
to  it.  It  constitutes  the  basis  upon  which  alone  they  are 
entitled  to  sue  for  and  recover  their  respective  shares  of  the 
estate.  4  Griffith! a  Law  Reg,  1192,  note  2;  Ordina/ry  v. 
Execut(yr9  of  Smith,  3  Oreen  92. 

The  decree  of  distribution  is  in  its  nature  a  final  decree. 
It  concludes  the  rights  of  all  parties,  unless  appealed  from 
within  six  months  from  the  time  of  making  the  decree.  JVix. 
I>ig.  257,  §  12,  560,  §  45. 

There  is  no  suggestion  or  pretence  of  any  fraud  or  collu- 
sion in  obtaining  the  decree,  or  in  making  distribution  under 
it.  It  is  conceded  that  the  administrator  acted  in  perfect 
good  feiith  and  in  strict  accordance  with  the  decree  of  the 
court.  He  had  in  fact  no  possible  interest  or  motive  for 
acting  otherwise.  He  wa^  in  no  wise  interested  in  the  estate. 
It  was  a  matter  of  indifference  to  him  who  received  the  pro- 
perty. All  he  could  ask  or  obtain  at  the  hands  of  the  court 
waa  indemnity  in  the  performance  of  his  official  duty. 

It  is  urged  that  the  decree  of  distribution  was  properly 
set  aside  as  null  and  void  because  it  was  not  made  in  com- 
pliance with  the  statute.  The  law  authorizes  the  court  to 
order  a  just  and  equal  distribution  of  the  estate  among  the 
next  of  kin  of  the  intestate  according  to  their  respective 
rights,  pursuant  to  law  and  the  rules  and  limitations  thereby 
prescribed.  The  decree  in  question,  it  is  said,  does  not  order 
an  equal  distribution  among  all  the  next  of  kin,  but  gives 
the  entire  estate  to  a  part  of  them  only.  Hence  it  is  urged 
that  it  is  unauthorized  by  the  statute  and  void.  This  objec- 
tion, admitting  it  to  be  well  founded  in  point  of  fact,  proceeds 
upon  the  ground,  that  if  in  making  the  decree  of  distribu- 
tion, the  court  commit  any  mistake  in  fact  as  to  the  number 
of  the  distributees,  or  any  error  in  law  as  to  their  respective 
rights,  the  decree  is  unauthorized  by  the  statute,  and  there- 
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fore  null  and  void.  The  establishment  of  this  doctrine  would 
render  the  decree  perfectly  nugatory.  It  would  establish  no 
right  in  the  next  of  kin.  It  would  afford  no  protection  to 
the  administrator.  The  decree  would  be  in  no  sense  final, 
but  would  leave  every  question  of  law  and  fact  affecting  the 
rights  of  the  parties  open  for  future  litigation.  The  statute 
does  indeed  require  that  the  distribution  shall  be  made  to 
the  next  of  kin,  according  to  their  respective  rights  pursuant 
to  law.  But  at  the  same  time  it  refers  it  to  the  judgment  d 
the  Orphans  Court  to  determine  what  those  rights  are  and 
upon  whom  the  law  confers  the  estate.  The  person  to  whom 
a  distributive  share  is  allotted  by  the  court  is  in  contemplation 
of  law  the  person  entitled  to  receive  the  estate.  Nix.  Dig. 
256,  §  11,  258,  §  17. 

So  long  as  the  decree  stands  in  full  force  unappealed  from 
it  is  conclusive  upon  all  parties,  and  cannot  be  inquired  into 
collaterally.  The  presumption  of  law  is  that  it  is  made  in 
accordance  with  the  requirements  of  the  statute  and  with 
the  rights  of  the  parties. 

It  is  further  urged  that  the  decree  of  distribution  was 
properly  set  aside  as  null  and  void  because  the  next  of  kin, 
at  whose  instance  it  was  set  aside,  had  no  notice,  actual  or 
constructive,  of  the  application  for  such  decree.  The  prin- 
ciple properly  stated  is,  that  the  person  whose  rights  are  to 
be  affected  should  be  a  party  to  the  proceeding,  and  should 
have  an  opportunity  of  being  heard ;  otherwise  the  decree  is 
not  binding  upon  him,  nor  conclusive  upon  his  rights.  This 
is  believed  to  be  the  limit  of  the  doctrine  applied  to  suits 
between  party  and  party,  either  at  law,  in  equity,  or  in  the 
ecclesiastical  courts.  This  brings  us  to  the  pith  of  the  con- 
troversy in  this  case,  how  far  does  this  doctrine  apply  to  and 
affect  a  decree  for  the  distribution  of  an  intestate's  estate? 
Who  constitute  the  parties  to  such  decree  ?  What  notice, 
actual  or  constructive,  is  required  to  be  given  ? 

The  statute  in  terras  prescribes  no  notice.  It  seems  to  re- 
gard the  decree  of  distribution  as  a  mere  incident  or  sequence 
of  the  settlement  of  the  administrator's  account.    It  pro- 
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videa  that  it  shall  be  lawful  for  the  judges  of  the  Orphans 
Court,  after  such  administrator  shall  have  accounted  for  and 
touching  the  estate  of  the  intestate,  to  order  a  just  and 
equal  distribution  of  the  balance  of  the  estate  among  the 
next  of  kindred  to  the  intestate,  &c.  The  statute  prescribes 
with  great  minuteness  the  notice  to  be  given  by  the  adminis- 
trator of  the  final  settlement  of  his  accounts.  It  provides 
that  no  account  of  any  administrator  shall  be  audited  or 
stated  by  the  surrogate  or  allowed  by  the  Orphans  Court, 
unless  such  administrator  shall  first  give  at  least  two  months' 
notice  of  such  settlement  by  advertisements  set  up  in  five  of 
the  most  public  places  of  the  county  in  which  such  settle- 
ment is  to  be  made,  one  whereof  shall  be  set  up  in  the  sur- 
rogate's office  of  said  county,  and  by  publishing  the  same  in 
one  or  more  newspapers  published  in  said  county  for  the 
same  length  of  time;  and  upon  due  proof  of  such  adver- 
tising, made  and  filed  with  the  surrogate,  the  court  may  pro- 
ceed to  decree  an  allowance  of  the  account.  This  notice 
operates  as  constructive  notice  to  all  parties  interested  in  the 
estate.  In  contemplation  of  law  they  are  all  before  the 
court,  and  all  entitled  to  except  to  the  account  and  to  be 
heard  before  the  court.  The  decree  of  the  court  on  the  final 
settlement  and  allowance  of  the  account  is  conclusive  upon 
all  parties,  except  in  special  cases  enumerated  in  the  statute. 
All  persons  interested  in  the  estate,  as  creditors,  assignees, 
legatees,  or  next  of  kin,  are  parties  to  the  proceeding.  In 
contemplation  of  law  they  are  before  the  court.  They  have 
constructive  notice  of  the  proceedings,  and  the  decree  for 
settlement  is  conclusive  of  their  rights.  If  they  are  parties 
to  the  proceeding,  and  before  the  court  for  the  purpose  of 
having  a  final  settlement  made,  when  do  they  cease  to  be 
parties  ?  The  proceeding  was  not  instituted  merely  to  enable 
the  administrator  to  settle  his  accounts,  but  also  to  enable 
the  parties  interested  to  recover  their  distributive  shares, 
and  to  this  end  to  have  distribution  of  the  estate.  And 
hence  the  statute  provides  that  when  the  estate  is  settled  the 
court  may  decree  distribution.    The  decree  for  distribution 
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is  not  a  new  proceeding,  but  is  merely  ancillary  to  the  decree 
for  settlement. 

Both  Mr.  Griffith  and  Judge  Elmer,  than  whom  few  mem- 
bers of  our  bar  have  been  more  familiar  with  our  peculiar 
Orphans  Court  system,  seem  to  regard  this  as  the  true  con- 
struction of  the  statute.  Mr.  Griffith  says,  doubtless  the 
true  way  when  any  question  arises  is  for  the  Orphans  Court 
to  decree  distribution,  and  from  time  to  time  to  settle  the 
sum  due  to  any  particular  person  entitled  on  application  and 
hearing,  &c.,  or  in  some  proper  way  to  determine  the  distri- 
button  entirely  by  one  decree  or  the  final  setUement  of  the 
account.    4  Griffith's  Am,  Law  Reg.  1192,  ru>te  2. 

Mr.  Justice  Elmer,  after  the  usual  form  of  notice  by  an 
administrator  of  the  settlement  of  his  accounts,  gives  the 
form  of  the  decree  of  the  court  on  settlement,  in  which  is 
included  a  specific  decree  for  distribution.  In  a  note  to  the 
form  he  adds:  "the  distribution  of  the  balance  should 
always  be  decreed  by  the  court,  this  being  necessary  to  en- 
title the  heirs  to  sue."  If  any  difficulty  arises  in  ascertaining 
who  are  entitled  to  the  balance,  the  court  may  order  adver- 
tisements to  be  inserted  in  the  newspapers,  examine  wit- 
nesses, or  otherwise  inquire  into  the  case,  as  circumstances 
may  require.  Elmers  Forms  315.  This  we  are  persuaded 
is  the  true  construction  of  the  statute,  and  the  proper  prac- 
tice under  it.  It  accords  with  and  more  fully  develops  the 
view  of  Mr.  Griffith,  already  referred  to. 

It  is  worthy  of  notice,  in  this  connection,  that  in  our 
statutes,  in  our  volumes  of  reports,  or  in  our  books  of  prac- 
tice or  precedents,  there  is  not  to  be  found  the  least  trace  of 
any  direction  or  form  of  proceeding  to  obtain  a  decree  of  dis- 
tribution, or  the  least  intimation  of  the  necessity  of  any  new 
notice  to  give  the  court  jurisdiction  of  the  subject  matter  or 
of  the  parties  interested  in  the  estate.  When  we  regard  the 
length  of  time  that  the  law  has  been  upon  the  statute  book, 
and  the  frequent  occurrence  of  such  decrees  in  practice,  the 
omission  is  significant. 

This  view  of  the  statute,  and  the  proper  practice  under  it, 
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is  strengthened  by  the  well  settled  practice  in  analogous 
cases  both  at  law  and  in  equity. 

It  must  be  borne  in  mind  that,  though  the  decree  for  dis- 
tribution is  a  judicial  determination  of  the  rights  of  parties, 
the  proceeding  to  obtain  it  is  not  in  the  nature  of  a  suit  be- 
tween party  and  party,  in  which  one  seeks  to  recover  a  right 
withheld  by  the  other.  There  is  no  actor  et  reus,  plaintiff 
and  defendant  in  the  proceeding.  It  is  analogous  in  its 
character  to  a  proceeding  in  admiralty  or  other  proceeding 
in  rem,  in  which  a  decision  between  the  parties  before  the 
court  settles  the  rights  of  all  parties  to  the  property  in  ques- 
tion. Scott  V.  Shearman,  2  BL  Eep.  979 ;  Ekina  v.  Smith, 
Eaym.  336;  13  Vin.  Ab.  95,  JEvidence  A,  b.  22;  Gelaton  v. 
Sa!/t,  13  Johns.  R.  579 ;  Geyer  v.  Aguilar,  1  D.  ^  E.  796 ; 
Loring  v.  Steineman,  1  Meto.  208, 

"  It  may  be  admitted  as  a  general  principle,"  says  Chan- 
cellor Kent,  "  that  the  sentence  of  a  competent  court  binds 
only  parties  and  privies,  and  does  not  bind  strangers  who 
have  no  interest  in  the  suit,  and  who  could  not  be  admitted  to 
agitate  the  case  nor  to  bring  an  appeal.''  Gelston  v.  Hoyt, 
13  Johns.  R.  579. 

But  all  parties  interested  in  the  estate  of  the  intestate  are 
interested  in  the  decree  of  distribution.  They  will  be  ad- 
mitted at  any  stage  of  the  cause  to  agitate  the  matters  in 
controversy.  They  are  entitled  to  appeal.  They  may  bring 
suit  upon  the  decree,  if  in  their  favor.  The  administrator  is 
bound  by  it.  Upon  what  possible  ground  can  it  then  be 
maintained,  that  if  the  decree  is  against  them,  it  is  void  as 
to  them  because  they  are  not  parties  ? 

On  the  settlement  of  an  administrator's  account  there  is  a 
fund  in  court,  or  in  the  hands  of  an  officer  under  the  control 
of  the  court,  which  is  to  be  disposed  of  under  its  direction. 
It  is  a  question  between  the  next  of  kin.  They  alone  are 
interested  in  having  it  decided.  The  administrator,  as  such, 
has  no  interest  in  the  question.  He  is  simply  to  obey  the 
order  of  the  court,  and  to  act  as  its  agent  in  carrying  the 
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decree  into  effect.  He  is  a  trustee  acting  under  the  sanction 
and  by  the  authority  of  the  court. 

In  proceedings  in  partition,  where  the  land  is  ordered  to 
be  sold,  the  money  arising  from  the  sale  is  ordered  by  the 
court  to  be  paid  by  the  commissioners  to  the  parties  in- 
terested in  the  real  estate  so  sold,  their  guardians  or  legal 
representatives,  in  proportion  to  their  respective  rights  in 
the  same.  This  is  virtually  a  decree  for  distribution.  There 
has  been  a  question  under  the  act  whether  the  court  would 
make  the  order  specific,  directing  to  whom  the  money  should 
be  paid,  or  whether  the  order  should  be  general,  leaving  the 
responsibility  of  ascertaining  the  rights  of  the  parties  to  the 
commissioners.  But  where  the  order  is  specific,  as  it  oisually 
is,  it  has  never  been  doubted  that  the  order  was  conclusive, 
and  that  the  commissioners  were  protected  by  the  order, 
although  the  court  rfiould  err  in  its  decision,  and  the  party 
really  entitled  to  receive  the  money  should  not  be  before  the 
court.  The  court  adepts  such  mode  of  ascertaining  the 
rights  of  those  interested  as  it  deems  proper.  The  statutory 
notice  of  application  for  partition  is  constructive  notice  to  the 
world  of  all  that  the  court  may  lawfully  do  in  the  course  of 
proceeding  under  it. 

The  same  course  is  adopted  in  regard  to  the  disposition  of 
funds  paid  into  the  Court  of  Chancery  in  the  progress  of 
suits  in  equity.  Its  most  frequent  application  is  found,  in  the 
disposition  of  surplus  moneys  arising  from  the  sale  of  mort- 
gaged premises.  The  disposition  of  the  surplus  is  no  part  of 
the  object  of  the  original  suit.  Yet,  as  the  fund  in  the  course 
of  the  proceeding  comes  under  the  c<»trol  of  the  court,  and 
into  the  hands  of  its  officer,  the  court  disposes  of  the  fund  as 
a  part  of  the  proceeding  in  the  cause.  No  new  bill  or  sub- 
pcBna  for  that  purpose  is  necessary,  and  if  a  bill  is  filed  the 
court  will  not  allow  costs  on  the  ground  that  it  is  an  unne- 
cessary expense.    De  La  Vergne  v.  Uvertson,  1  Paige  183. 

The  same  principle  applies  to  a  decree  of  the  court  of 
equity  for  the  settlement  of  an  estate  and  the  recovery  of  a 
distributive  share.     In  Ddany  v,  NohUj  Adm'r  of  Maker  d 
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oZ.,  2  QreerCB  Ch.  R.  441,  a  bill  was  filed  by  one  of  the  next 
of  kin  of  an  intestate  against  the  administrator  for  an  ac- 
count and  for  the  distributive  share  of  the  estate.  Chancel- 
lor Vroom,  in  pronouncing  his  opinion  upon  the  final  hear- 
ing, said :  "  The  testimony  in  this  case  is  not  quite  as  satis- 
fiwtory  as  I  could  have  wished  in  order  to  found  a  de- 
cree that  may  not  only  be  a  shield  to  the  administrator,  and 
effectually  protect  him  against  the  claimants,  but  be  just  as 
to  the  next  of  kin.  There  should  be  no  reasonable  doubt  as 
to  the  right  of  the  complainant  before  the  money  is  paid 
over ;  for  a  mistake  once  made  can  never  he  rectified^ 

We  are  satisfied  that  under  our  Orphans  Court  system  a 
binding  decree  for  distribution  may  be  made  after  a  decree 
for  settlement  of  an  administrator's  account  without  any 
further  or  other  notice  than  that  prescribed  by  the  statute 
for  the  settlement  of  the  account.  That  the  statutory  notice 
is  constructive  notice  to  all  parties  interested  in  the  account, 
who  thereupon  become  parties  to  the  proceeding,  and  are 
bound  not  only  by  the  settlement  of  the  account,  but  also  by 
the  decree  for  distribution.  Such  has  undoubtedly  been  the 
practice  of  the  Orphans  Court  in  many  of  the  counties  of  the 
state  for  a  series  of  years.  It  is  difficult,  upon  any  other 
theory,  to  conceive  how,  in  case  of  the  removal  of  a  party 
from  the  state,  and  his  absence  for  a  long  term  of  years,  a 
valid  decree  of  distribution  can  ever  be  made.  A  notice  pre- 
scribed by  statute  may  operate  as  a  constructive  notice 
to  all  parties  in  interest.  But  in  the  absence  of  statutory 
provision,  what  notice  can  operate  constructively  upon  a 
party  long  absent,  and  who  is  presumed  to  be  dead,  or  upon 
the  representatives  of  such  party  ?  To  determine  who  must 
have  notice,  if  actual  notice  is  required,  involves  necessarily 
an  inquiry  into  the  merits  of  the  case,  and  a  determination 
by  the  courts  as  to  who  are  entitled  to  a  distributive  share, 
and  a  consequent  decision  upon  all  the  questions  of  law  and 
fact  involved  in  the  controversy. 

But  it  by  no  means  follows  that  an  Orphans  Court  may 
make  a  valid  decree  of  distribution  without  hearing  or  evi- 
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dence.  On  the  contrary,  all  the  authorities  contemplate 
that  the  decree  should  be  made  at  the  instance  of  the  admin- 
istrator or  of  some  party  interested ;  that  it  should  be  upon 
hearing  and  upon  full  inquiry  into  the  rights  of  the  parties. 
If  the  decree  be  made  upon  the  application  of  the  adminis- 
trator himself,  without  the  presence  of  any  party  in  inter- 
est and  without  notice  to  such  parties — if  there  be  no  proof 
of  the  facts  upon  which  the  decree  of  distribution  rests,  it 
may  well  be  doubted  whether  a  decree  would  be  sufficient  to 
protect  the  administrator.  Such  proceeding  would  be  in 
violation  of  every  principle  of  justice,  and  would  afford 
strong  presumption  that  the  decree  was  fraudulently  ob- 
tained.   Loving  v.  Steineman,  1  Mete.  204. 

It  is  a  fair  presumption  that  the  decree  of  distribution  in 
this  case  was  made,  as  it  was  alleged  upon  the  argument  in 
point  of  fact  to  have  been  made,  at  the  instance  of  the  next 
of  kin  of  the  intestate,  in  whose  favor  the  decree  operates. 
It  was  made  after  hearing  and  an  investigation  of  the  facts 
upon  which  the  decree  was  based. 

The  evidence  is  not  before  the  court,  but  the  decree  recites 
that  it  appeared  to  the  court  that  the  intestate  left  two  sons; 
that  one  died  leaving  three  children,  who  are  the  distributees 
named  in  the  decree ;  that  the  other  son  left  the  state  over 
twenty-five  years  before  the  death  of  his  father ;  that  he  died 
many  years  since  leaving  no  issue.  Now,  upon  the  facts 
thus  disclosed,  what  possible  necessity  could  there  be  in  giv- 
ing notice  through  the  public  papers  for  a  month  or  six 
months  ?  All  the  parties  in  interest  were  before  the  court. 
The  administrator  it  is  admitted  was  present.  Whether  he 
appeared  voluntarily,  or  upon  notice,  or  upon  formal  cita- 
tion, does  not  appear,  nor  is  it  material.  Not  only  upon  the 
evidence  before  the  court  was  any  notice  unnecessary,  but 
upon  the  facts  since  disclosed  it  is  morally  certain  that  the 
notice  would  never  have  reached  the  party  in  interest.  It 
appears  that  the  son  of  the  intestate,  who  was  proved  to  have 
died  childless,  left  the  state  more  than  twenty-five  years  be- 
fore the  death  of  the  intestate,  and  that  the  only  child  he 
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then  had  soon  after  died.  The  allegation  is,  that  he  subse- 
quently had  other  children,  who  are  now  claiming  a  share  of 
tiie  estate,  and  upon  whose  application  the  decree  of  distri- 
bution was  set  aside.  They  had  no  relatives  or  friends  in 
New  Jersey,  and  no  intercourse  with  persons  in  this  state. 
They  reside  in  Illinois.  They  had  no  knowledge  of  the  de- 
cree for  final  settlement,  none  of  the  death  of  their  ancestor 
until  months  after  the  decree  of  the  distribution,  when  the 
&ct  of  his  death  was  ascertained  through  a  letter  to  the 
postmaster  near  the  place  of  his  former  residence.  There 
seems  to  have  been  a  proper  degree  of  care  taken  on  the  part 
of  the  court  in  investigating  the  facts,  nor  does  there  seem 
to  be  the  least  ground  for  suspicion  of  fraud  or  collusion. 

Under  these  circumstances,  the  order  of  the  Orphans 
Court  setting  aside  the  decree  of  distribution  is  clearly 
illegal.  The  decree  was  itself  legal  and  in  accordance  with 
the  facts  established  in  evidence  before  the  court  at  the  time 
it  was  made.  The  administrator  was  bound  to  obey  it.  His 
refusal  to  pay  over  the  estate  in  compliance  with  the  order 
would  have  been  a  breach  of  his  duty,  and  subjected  him  to 
an  action  upon  the  administrator's  bond  or  to  prosecution 
before  the  Orphans  Court.    Nix.  Dig,  256,  §  11, 12,  563,  §  65. 

In  obedience  to  the  decree  of  the  court,  the  administrator 
paid  over  the  entire  balance  in  his  hands  to  three  of  the 
grandchildren  of  the  intestate,  and  who  are  conceded  to  be 
a  part  of  his  next  of  kin.  After  the  money  had  been  paid 
over,  and  after  the  time  for  appealing  had  expired,  and 
several  terms  after  the  making  of  the  decree,  the  Orphans 
Court  set  aside  their  own  decree  as  null  and  void,  and  thus 
expose  the  administrator  to  the  liability  of  paying  the  money 
a  second  time. 

It  has  been  assumed,  in  considering  the  case,  that  the  evi- 
dence upon  which  the  claim  of  the  children  of  Robert  Zule 
to  a  part  of  the  estate  of  their  grandfather  is  founded  is 
satisfactory.  It  is  however  at  best  but  presumptive  evidence, 
and  that  not  of  the  most  satisfactory  character.  The  proof 
that  the  intestate  was  ever  lawfully  married  to  the  mother  of 
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his  two  sons  is  of  the  very  lightest  character.  There  is  no 
proof  of  their  cohabitation — none  of  the  fact  of  their  mar- 
riage. He  came  to  America  in  early  life,  leaving  his  alleged 
wife  and  two  sons  in  Europe.  The  sons  subsequently  came 
to  America,  but  the  mother  never  did. 

It  may  be  true  that  neither  the  first  nor  the  second  set  of 
claimants  are  the  real  next  of  kin  of  the  intestate — that  the 
parties  actually  entitled  are  yet  undiscovered.  But  this  will 
not  authorize  the  Orphans  Court,  upon  every  new  ray  of 
light  that  may  be  received,  to  set  aside  their  own  decree 
lawfully  made,  and  compel  the  administrator  to  pay  the 
estate  over  again  to  every  new  claimant.  It  is  the  duty  of 
the  court,  before  the  decree  of  distribution  is  made,  to  see 
that  the  case  is  clearly  proved.  If  there  be  reasonable  room 
for  doubt  as  to  the  rights  of  the  parties  the  decree  should  be 
denied.  When  once  made,  and  not  appealed  from,  it  operates 
as  an  effectual  shield  to  the  administrator,  and  protects  him 
against  all  other  claimants.  If  a  party  entitled  to  a  dis- 
tributive share  is  by  the  decree  deprived  of  his  rights  with- 
out actual  notice  and  without  a  hearing,  his  only  remedy  is 
against  the  distributees  who  have  received  the  estate.  David 
•v.  Frowdj  1  ^ylne  4*  Keen  200;  Sawyer  v.  BirchmorCj  1 
Keen  392;  S,  C.  on  appeal,  2  Mylne  4-  C.  611;  Hurt  v. 
JS^irtj  6  jRichardsons  Eq.  114. 

The  order  of  the  Orphans  Court  setting  aside  the  decree 
of  distribution  is  reversed,  and  the  decree  of  distribution  de- 
clared to  be  legal,  valid,  and  effectual. 

Whelpley,  Chief  Justice,  concurred. 


Between  Eli  Pursel,  executor  of  John  Pursel,  appellant, 

and  Philip  Pursel,  administrator  of  John  Pursel,  junior, 

respondent. 

The  practice  of  filing  with  the  surrogate  general  inventories  of  the  estates 
of  deceased  persons  instead  of  those  which  are  specific  in  their  details 
strongly  disapproved.    The  fact  that  the  executor  or  administrator  re- 
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tains  in  his  own  custody  a  more  specific  inventory  does  not  answer  the 
design  of  the  law.  The  parties  interested  are  entitled  to  the  information 
as  well  as  the  ezecntor.  Justice  requires  that  in  all  cases  the  require- 
ments  of  the  statute  should  be  strictly  complied  with. 

Where  a  testator  by  his  will  gives  to  his  wife  one-third  of  all  the  income 
of  his  estate,  real  and  personal,  and  at  the  time  of  testator's  death  one 
of  his  farms  had  been  leased  to  his  son,  who  was  also  his  executor,  for 
eight  years,  by  the  terms  of  which  lease  he  was  to  pay  to  testator  two- 
fifths  of  all  the  productions  of  the  soil  that  he  might  raise  from  the 
place  annually  by  way  of  rent,  it  was  held  that  the  executor,  in  account- 
ing with  the  estate  for  the  rent  of  the  farm  leased  to  him,  could  not,  by 
the  terms  of  the  will,  be  allowed  for  having  paid  the  widow  for  her  in- 
terest under  the  will  one- third  of  the  gross  products  of  the  farm,  but 
only  for  one-third  of  the  two-fifths  which  he  was  to  render  to  the  estate 
by  way  of  rent.  The  income  of  the  owner  of  leased  lands  cannot  ex- 
ceed the  amount  of  rent  he  receives  from  them  irrespective  of  their  gross 
annual  value. 

Wlien,  however,  it  satisfactorily  appears  that  the  executor  had  actually 
paid  the  widow  one-third  of  the  whole  proceeds  of  the  farm  with  the 
express  assent  of  the  other  legatees,  in  pursuance  of  an  equitable  ar- 
rangement by  which  controversies  about  the  estate  were  settled  and  litiga- 
tion avoided,  it  is  clear  that  the  legatee  by  whose  consent  such  arrange- 
ment was  made  cannot,  on  exceptions  to  the  account  of  the  executors, 
object  to  his  being  allowed  for  such  payment. 

A  book  account  of  the  executor  against  the  testator  was  properly  rejected 
when  the  bulk  of  it  was  barred  by  the  statute  of  limitations  in  the  life- 
time of  the  testator,  and  every  presumption  is  against  the  justice  of  any 
part  of  the  claim. 

A  claim  on  the  part  of  the  executor  for  money  paid  in  testator's  lifetime 
on  a  note  of  testator  held  by  one  L.  is  not  sustained  by  proof  that  the 
money  was  paid  by  the  executor,  who  was  the  son  of  testator.  In  the 
absence  of  any  legal  evidence  to  show  that  the  money  was  actually  ad- 
vanced by  the  son,  the  presumption  is,  under  the  circumstances  of  this 
case,  that  he  made  the  payment  as  the  agent  of  the  father  and  with  the 
funds  of  his  principal. 

The  evidence  of  the  executor  is  not  competent  to  prove  that  he  advanced 
the  money,  and  that  it  is  still  unpaid. 

The  amount  paid  by  the  executor  upon  a  judgment  against  the  estate 
should  have  been  allowed  him  in  his  account  where  there  is  no  dispute 
that  the  money  was  actually  paid  and  there  was  no  proof  of  any  fraud 
in  the  entry  of  the  judgment,  although  the  judgment  was  founded  upon 
an  account  which  upon  its  face  was  barred  by  the  statute  of  limitations. 

The  executor  was  not  bound  to  plead  the  statute  of  limitations,  nor  is  he 
liable  for  the  money  recovered  if  the  demand  was  in  other  respects  well 
founded.    The  judgment  must  be  regarded  as  at  least  prima  facie  evi- 
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dence  that  the  claim  was  well  founded,  and  mnat  be  preenmed  to  be  cor- 
rect until  the  contrary  appears. 
The  allowance  of  |60  beyond  the  amount  of  legal  fees  to  the  judges  of  the 
Orphans  Court,  and  of  $200  to  the  counsel  of  each  party,  must  be  struck 
out  of  the  costs.  The  extra  allowance  to  the  court  has  been  repeatedly  held 
to  be  illegal,  and  under  the  circumstances  of  this  case  there  is  no  ground 
for  the  allowance  of  counsel  fees  out  of  the  estate  to  either  party. 


This  was  an  appeal  from  the  decree  of  the  Orphans  Court 
of  Hunterdon  county.  The  fitcts  of  the  case  are  fiilly  stated 
in  the  opinion  of  the  Ordinary. 

Van  Fleet  and  Wurts,  for  appellant. 

Van  Sydcd  and  Shipman,  for  respondent. 

The  Ordinary.  John  Pursel,  of  Alexandria,  died  in  the 
month  of  May,  1850.  The  executor  made  and  exhibited 
an  inventory  of  the  estate  on  the  Ist  of  June,  1850.  On  the 
20th  of  August,  1859,  he  exhibited  his  account  for  final  set- 
tlement to  the  Orphans  Court  of  the  county  of  Hunterdon* 
By  order  of  the  Orphans  Court  the  account  was  restated,  and 
the  executor  was  charged  with  additional  items,  viz.  "  ad- 
vance on  the  sale  of  personal  property,"  "additional  rent," 
and  "  additional  interest  on  moneys  received,"  amounting  to 
$2098.67,  "Eli  Pursel's  account,  $839.13,"  and  "Jacob 
Pursers  account,  $300,"  claimed  by  the  executor  to  have 
been  paid  by  him,  were  stricken  from  the  account  of  his  dis- 
bursements, thus  increasing  the  balance  in  the  hands  of  the 
executor,  for  which  he  was  held  liable,  $3237.80.  There  were 
also  added  to  the  account  of  the  disbursements  by  the  execu- 
tor various  items  for  court,  counsel,  and  surrogate's  fees. 
The  account,  thus  corrected,  was  by  the  decree  of  the  court 
settled  and  allowed.  From  this  decree  the  executor  has  ap- 
pealed, assigning,  as  grounds  of  appeal,  each  of  the  changes 
made  in  his  account  by  the  decree  of  the  court 

The  first  ground  of  appeal  is,  that  the  court  charged  the 
executor  with  $164.17  advance  on  the  sale  of  personal  pro- 
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perty.  The  evidence  in  support  of  this  claim  rests  entirely 
upon  statements  furnished  by  the  executor  himself,  and  which, 
it  is  urged,  should  be  regarded  as  conclusive  against  him. 

In  September,  1862,  the  executor  made  and  exhibited  un- 
der oath  to  the  Orphans  Court,  an  account  of  the  personal 
estate  and  debts  of  the  testator  upon  an  application  for  au- 
thority to  make  sale  of  real  estate  for  the  payment  of  debts. 
In  that  account  the  executor  charged  himself  with  the  ven- 
due list  $226.38,  and  with  amount  "  received  of  individuals 
for  grain  $366.68."  The  proceeds  of  the  sale  of  the  goods 
and  chattels  and  of  the  grain  is  thus  made  to  amount  to 
$692.06.  The  amount  of  goods  and  chattels  and  of  grain 
contained  in  the  inventory  and  appraisement  amounts  only 
to  $425.89.  This  shows  that  the  executor  had  then  re- 
ceived on  account  of  grain  $166.17  more  than  the  amount 
at  which  it  was  appraised ;  and  with  this  sum,  erroneously 
entered  at  $164.17,  he  was  charged  in  the  account  as  settled 
by  the  court. 

The  natural  inference  from  the  face  of  the  inventory  and 
of  the  account  as  stated  is  that  the  charge  is  correct.  And 
this  inference  is  confirmed  by  the  executor's  book  of  account, 
in  which  he  has  charged  himself  with  a  much  larger  amount 
for  grain  appraised  than  appears  upon  the  face  of  the  inven- 
tory. The  court  below  therefore  very  naturally,  and  upon 
that  evidence  alone  it  would  seem  very  properly  decided  that 
the  executor  should  be  charged  with  the  excess  received  for 
grain  above  the  amount  specified  in  the  inventory.  Nor 
did  the  solution  of  the  difficulty  suggested  at  the  bar  of  this 
court,  to  wit,  that  the  excess  had  been  received  from  the 
tenants  of  the  Snyder  farm,  and  was  not  included  in  the  in- 
ventory, satisfactorily  account  for  the  discrepancy.  The 
receipts  from  this  source  prior  to  the  date  of  the  account 
were  much  less  than  the  excess,  and  if  the  receipts  from  the 
homestead  farm  had  been  included,  they  were  much  greater. 
It  is  obvious  moreover,  from  the  face  of  the  account,  that  the 
executor  was  attempting  to  show  the  deficiency  in  the  estate 
received,  as  compared  with  the  appraisement.     He   states 
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that  deficit  at  $61.85.  "With  this  object  in  view,  he  would 
not  have  included  receipts  from  any  other  source  than  the 
items  comprised  in  the  inventory  without  a  special  mention 
of  that  fact.  With  this  view  of  the  evidence  this  court,  upon 
the  argument,  was  satisfied  that  the  court  below  were  right 
in  making  the  allowance.  It  is  nevertheless  an  error  which 
is  susceptible  of  demonstration  from  the  evidence  in  the  cause. 
Among  the  items  contained  in  the  inventory  on  file  is  the 
following :  "A.  Godley  and  others,  $174.62."  No  explana- 
tion is  given  of  the  nature  or  origin  of  the  indebtwiness. 
The  executor,  in  his  evidence,  states  that  that  item  is  "  for 
grain  hauled  to  Godley  s  mills  before  the  testator  died."  On 
turning  to  a  rough  and  more  specific  inventory  of  the  estate, 
which  was  never  filed,  and  which  was  put  in  evidence  not  by  the 
executor  but  by  the  exceptant,  the  following  items  appear : 
Balance  due  from  Augustus  Godley,  $118.44 

Due  from  Samuel  Vansyckle,  42.18 

Forman  Vanderbilt,  flaxseed,  14.00 


Amounting  to  $174.62 

and  corresponding  in  amount  with  the  item  contained  in  the 
inventory  on  file,  as  "A  Godley  and  others,  $174.62." 

In  the  executor's  book  of  account,  among  the  credits  of 
moneys  received,  are  found  the  following  entries : 

1850.  June  12,  Cash  from  Samuel  Vansyckle,  ap- 

praised, $42.18 

"      20,  Received  of  Augustus  Godley  bal- 
ance due  for  grain,  appraised,       118.44 

1851.  May  30,  Cash  of  Forman  Vanderbelt,  ap- 

praised, 14.00 

Also  the  following : 
1850.    June  20,  Cash  received  for  oats,  appraised,        8.40 
"       Aug.     2,  Cash  of  A.  Goodley,  for  grain  ap- 
praised, 169.01 

1852.  March  29,  Cash  of  Charles  Bartolette,  for  oats 

appraised,  13.65 

Amounting  to  $366.68 
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These  items  were  all  received  prior  to  the  application  by 
the  executor  to  sell  the  real  estate,  and  they  constitute 
the  precise  amount  with  which  the  executor  then  charged 
himself  as  "  received  of  individuals  for  grain."  It  is  obvi- 
ous, therefore,  that  the  supposed  discrepancy  does  not  exist, 
and  that  the  charge  against  the  executor  is  erroneous. 
The  whole  difficulty  has  grown  out  of  the  defective  character 
of  the  inventory,  and  exhibits  in  a  striking  point  of  view  the 
impropriety  of  suffering  such  inventories  to  be  filed.  They 
are  in  direct  contravention  of  the  act  of  1855.  iVix.  Dig,  561, 
§  49.  They  do  not  answer  the  design  of  the  law.  They 
fail  to  furnish  to  parties  interested  the  very  information 
which  they  were  designed  to  supply.  They  often  lead,  as  in 
this  case,  to  useless  litigation,  imperil  the  rights  of  parties, 
impose  upon  courts  the  painful  duty  of  groping  for  the  truth 
in  the  dark,  or  of  deciding  by  uncertain  and  unreliable  tests 
of  truth.  The  court  below  were  misled  entirely  by  the  de- 
fects and  virtual  misrepresentations  of  the  inventory,  and 
this  court  was  saved  from  falling  into  the  same  error  mainly 
by  exhibits  offered  on  the  part  of  the  exceptant.  In  this 
case  it  is  true  the  loss  of  the  mistake  would  have  fallen 
where  it  justly  belonged,  on  the  head  of  the  party  guilty  of 
the  negligence  that  occasioned  it.  But  it  falls,  it  is  to  be 
feared,  too  often  upon  unsuspecting  heirs  and  confiding  rela- 
tives, who  are  made  the  victims  of  the  carelessness  or  fraud 
which  covers  up  the  real  truth  under  the  shelter  of  general 
and  unintelligible  inventories.  I  know  that  these  inventories 
are  frequently  exhibited  under  the  plea  of  economy,  the  ex- 
ecutor retaining  in  his  possession,  as  in  this  case,  a  more 
specific  one.  But  that  does  not  answer  the  design  of  the 
law.  The  parties  interested  are  entitled  to  the  information 
as  well  as  the  executor.  It  should  be  in  their  power,  as  well 
as  in  his,  and  should  not  be  subject  to  the  hazard  of  sup- 
pression or  loss.  I  feel  it  my  duty  to  protest  earnestly 
against  the  practice,  not  only  from  the  embarrassment  it  has 
occasioned  in  this  particular  case,  but  because  I  regard  it  as 
a  fraitfal  source  of  litigation  and  as  opening  a  wide  door  to 
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fraud  and  injustice.  Justice  requires  that  in  all  cases  the 
requirements  of  the  statute  should  be  strictly  complied  with. 

The  second  exception  to  the  decree  of  the  Orphans  Court  is, 
that  the  executor  is  charged  with  "  additional  rent,  $908.64." 
This  court  is  unfortunately  not  furnished  with  the  grounds 
upon  which  that  allowance  was  made,  nor  with  the  mode  in 
which  the  result  was  obtained.  It  would  greatly  have  aided 
the  investigation,  if  I  had  been  assisted  by  the  views  of  the 
Orphans  Court. 

The  testator  died  on  the  28th  of  March,  1850,  seized  of 
two  farms,  leaving  a  last  will  and  testament  executed  in  due 
form  of  law  to  pass  real  estate.  By  his  will  he  gave  to  his 
wife  one-third  of  all  the  income  of  his  estate,  both  real  and 
personal,  during  her  lifetime,  and  directed  that  after  her  de- 
cease it  should  be  equally  divided  among  the  family.  The 
will  further  directs  that  "  she  must  not  be  disturbed  in  the 
peaceable  occupation  of  the  mansion  that  she  now  resides  in 
during  her  existence."  At  the  time  of  the  testator  s  death 
the  homestead  farm  was  occupied  by  the  testator's  son  Eli, 
the  executor  of  the  estate,  under  a  lease  for  eight  years, 
commencing  on  the  first  of  April,  1849,  and  terminating  on 
the  first  of  April,  1857.  By  the  terms  of  the  lease  he  was 
to  pay  two-fifths  of  all  the  productions  of  the  soil  that  he 
might  raise  from  the  place,  annually,  by  way  of  rent.  The 
tenant  was  to  furnish  three-fifths  of  the  seed,  to  pay  three- 
fifths  of  the  tax,  to  furnish  a  sufficiency  of  lime  and  manure, 
and  keep  the  place  in  good  repair.  The  executor  continued 
to  occupy  the  premises  under  the  lease  till  the  spring  of  1857. 
On  the  26th  of  January,  1857,  the^widow  died.  During  this 
period  the  executor  has  kept  no  account  of  the  productions 
of  the  farm,  of  the  amount  of  produce  delivered  to  the 
widow,  kept  by  himself,  or  sold  for  the  benefit  of  the  estate. 
He  has  simply  made  an  entry  of  the  value  in  money  of  the 
several  kinds  of  produce  which  he  allotted  to  the  estate  on 
account  of  rent.  This  sum  amounts,  during  the  seven  yeacs 
ending  on  the  first  of  January,  1857,  to  $1011.02.  This  aj)- 
portionment  was  made,  as  the  executor  states  in  his  evidence, 
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by  giving  to  the  widow  one-third  of  the  whole  products  of 
the  farm,  which  was  deducted  from  two-fifths  of  the  whole 
products,  which  latter  sum  the  executor  was  to  pay  under 
his  lease  as  rent.  The  effect  of  this  division  of  the  products 
of  the  farm  was  to  give  to  the  tenant  three-fifths  or  nine- 
fifteenths  of  the  entire  product,  to  the  widow  one-third  or 
five-fifteenths,  and  to  the  estate  two-fifths  less  one-third,  or 
one-fifteenth. 

It  is  clear  that  by  this  apportionment  the  widow  received 
more  than  she  was  entitled  to  by  the  terms  of  the  will. 
Even  as  doweress  she  would  not  have  received  one-third  of 
the  gross  products  of  the  farm,  but  must  have  deducted  the 
expense  of  cultivation.  By  the  terms  of  the  will,  she  was 
to  receive  one-third  of  all  the  income  of  the  estate,  real  and 
personal.  The  income  from  land  under  lease  can  be  no  more 
than  the  rent  or  share  paid  by  the  tenant.  The  land  was 
under  lease  from  the  testator  to  his  son  at  the  date  of  the 
will.  The  testator  knew  that  his  estate  was  to  receive  from 
that  land  but  two-fifths  of  the  gross  products,  and  in  giving 
to  his  widow  one-third  of  the  income  of  his  estate  he  could 
have  referred  only  to  that  portion  which  his  estate  was  to 
receive,  not  to  tluit  which  by  the  terms  of  the  lease  it  was 
not  to  receive. 

It  is  true  that  the  income  of  an  individual,  a  bank,  or  a 
government,  is  the  amount  it  may  receive  independent  of 
its  losses,  and  this  is  all  that  was  really  decided  in  The  Peo- 
ple V.  the  Supervisors  of  Niagara,  4  Sill  23.  But  the  in- 
come of  a  government  surely  does  not  include  the  cost  of 
assessing  and  collecting  ^e  taxes  which  never  reach  the 
treasury.  Nor  can  the  income  of  the  owner  of  leased  lands 
exceed  the  amount  of  rent  he  receives  from  them  irrespective 
of  their  gross  annual  value. 

The  accountant  however  relies  not  upon  the  will,  but  upon 
a  consent  of  the  legatees  that  their  mother  should  receiver 
one-third  of  the  gross  proceeds  of  the  homestead  farm.  I 
think  that  agreement  is  satisfactorily  proved.  William  Pur- 
sel  states  the  circumstances  under  which  the  agreement  wa^^ 
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made,  and  the  inducements  which  led  to  it.  A  bill  had  been 
filed  in  this  court  by  John  and  William,  two  of  the  sons,  to 
set  aside  the  will  of  the  testator  as  a  devise  of  real  estate. 
The  homestead  farm  was  encumbered  by  mortgage,  and  a 
bill  of  foreclosure  had  been  filed  by  the  mortgagee.  Under 
these  circumstances,  it  was  deemed  expedient  by  some  of  the 
legatees  and  heirs-at-law,  among  whom  were  John  and  Wil- 
liam, the  complainants  in  the  bill  in  equity,  to  sell  the  Sny- 
der farm  and  pay  the  debts,  and  thus  save  the  homestead 
farm  from  sale  while  encumbered  with  the  lease  to  the  execu- 
tor and  preserve  the  widow's  living.  The  widow  was  to  re- 
ceive the  one-third  of  the  proceeds  of  the  homestead  pro- 
perty for  her  support.  The  question  is  not  whether  there 
was  a  valid  contract  founded  upon  legal  consideration  by 
which  the  legatees  were  bound  to  allow  their  mother  one- 
third  of  the  gross  proceeds  of  the  homestead  farm,  but 
simply  whether  that  arrangement  was  expressly  or  tacitly 
assented  to  by  the  legatees  or  carried  out  by  the  executor. 
If  it  was  it  is  clear  that  John  Pursel,  who  is  the  sole  ex- 
ceptant to  this  account,  and  by  whose  express  assent  the 
arrangement  was  made,  can  have  no  claim  against  the  execu- 
tor for  money  thus  paid  to  his  mother  by  his  consent.  The 
arrangement  was  in  every  respect  equitable  and  beneficial  to 
the  interests  of  all  concerned.  In  pursuance  of  this  arrange- 
ment, the  Snyder  farm  was  sold,  the  mortgage  satisfied,  and 
the  suit  in  equity  abandoned.  The  date  of  this  agreement 
is  not  shown.  It  was  made  during  the  pendency  of  the  suit 
in  equity  against  the  executor,  and  involved  its  settlement. 
It  must  have  been  made,  therefore^  toward  the  close  of  the 
year  1852.  The  agreement  was  prospective  only,  and  could 
therefore  only  operate  from  that  period  until  the  death  of 
the  widow,  in  January,  1857.  Upon  this  view  of  the  evi- 
dence, the  executor  must  account  to  the  estate  for  two-thirds 
of  the  rent  of  the  Snyder  farm  till  the  time  it  was  sold, 
April  1st,  1853,  and  also  for  two-thirds  of  the  income  of  the 
homestead  farm  until  the  time  of  its  sale  and  conveyance,  on 
the  Ist  of  April,  1859,  excepting  the  period  from  1853  till 
1856,  inclusive. 
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In  regard  to  the  Snyder  farm,  there  is  no  difficulty  in 
ascertaining  the  amount  due.  The  executor  received  the 
rents  from  the  first  of  April,  1861,  to  the  first  of  April,  1853. 
For  the  first  year  the  rent  paid  was  $137.86 

For  the  second  year  it  was  245.32 

Amounting  to  $383.18 

Deducting  the  widow's  third,  127.72 

The  balance  is  $255.46 

for  which  the  executor  should  account. 
He  accounted  only  for  129.96 


Leaving  due  and  unaccounted  for  $125.60 

In  regard  to  the  homestead  farm,  the  difficulty  in  arriving 
at  any  satisfactory  result  is  much  greater.  There  is  no  satis- 
factory evidence  to  show  what  the  income  was.  The  basis 
furnished  by  the  executor  is  manifestly  fallacious.  He  states 
that  he  credited  the  estate  only  with  two-fifths,  less  one- 
third,  viz.  with  one-fifteenth  of  the  products  of  the  farm. 
The  amount  thus  accounted  forduring  seven  years  is$1011.02. 
The  whole  value  of  the  products  during  that  period  must 
then  have  been  $15,165.30,  the  average  annual  product 
$2,166.47,  and  two-fifths  of  that  sum  the  value  of  the  annual 
rent,  $866.58.  This  included  only  the  grain,  not  the  grass, 
potatoes,  or  other  products.  The  whole  farm  consisted  of 
98.20  acres,  and  sold  for  less  than  $4200,  so  that  the  farm, 
upon  this  hypothesis,  must  have  paid  a  rent  of  over  twenty 
per  cent,  upon  its  value.  Again,  the  average  annual  rent 
accounted  for  by  the  executor  to  the  estate  during  the  seven 
years  ending  with  1866  was  $144.43.  This,  the  executor 
tells  us,  was  but  one-fifteenth  of  the  product  of  the  farm, 
and  yet  in  1857,  after  the  widow's  death  and  the  expiration 
of  his  lease,  he  accounted  for  one  half  of  the  products,  which 
amounted  only  to  $328.64,  and  yet  the  half  ^  the  average 
annual  products  of  the  farm  for  the  previous  seven  years, 
according  to  the  executor's  statement,  was  $1083.22.  Evi- 
dence which  leads  to  such  absurdity  may  well  be  discarded 


Digitized  by 


Google 


524  PREEOGATIVE  COURT. 

Panel  v.  Panel. 

as  incredible.  I  am  satisfied  that  the  executor  has  fallen 
into  an  error  in  regard  to  the  apportionment  made  of  the 
products  and  the  proportion  with  which  he  credited  the 
estate.  What  that  error  is  it  is  impossible  to  ascertain.  As 
he  has  charged  himself  with  that  amount,  and  verified  the 
statement  by  his  oath,  he  must  be  bound  by  it,  so  far  as  re- 
lates to  the  period  when  he  was  acting  under  the  agreement, 
but  it  is  entirely  unsafe  to  assume  it  as  a  basis  for  estimates 
for  other  years.  Adopting  as  correct  the  statement  made  by 
the  executor  for  the  year  1857,  one  half  of  the  products  of 
grain  alone  for  that  year  was  $328.64.  By  the  terms  of  the 
lease,  the  tenant  was  to  account  for  two-fifths  of  all  the  pro- 
ducts of  the  soil  that  he  should  raise  from  the  place  annually. 
He  was  bound  not  only  to  account  for  the  grain,  but  also  for 
hay,  potatoes,  and  other  products.  Making  reasonable  allow- 
ance on  this  account,  the  annual  product  of  the  farm  may  be 
safely  assumed  to  be  $700.  Taking  this  as  the  average  for 
the  years  1850,  '51,  and  '52,  the  products  for  these  three 
years  would  be  $2100,  and  the  portion  to  which  the  estate 
would  be  entitled  would  be  two-thirds  of  two-fifths,  or  $560. 
The  executor  has  accounted  for  $380  of  this  sum,  leaving  the 
balance  of  $180  to  be  charged  on  account  of  the  rent  of  the 
homestead  farm.  Nothing  is  to  be  added  to  the  income  for 
the  year  1867-8,  as  the  lease  had  then  terminated  and  the 
tenant  accounted  for  a  larger  share  of  the  products.  The 
account  for  the  year  1858-9  is  only  partially  exhibited.  The 
amount,  as  far  as  accounted  for,  is  $237.16.  To  this  is  to  be 
added  the  value  of  grain  not  threshed  at  the  time  of  exhibit- 
ing the  account,  which,  as  ascertained  by  the  evidence,  is 
understood  to  have  been  included  by  the  court  below,  and 
which  is  proper  to  be  included,  as  there  appears  to  be  no 
motive  or  intention  to  exhibit  any  further  account.  The 
items  are  as  follows,  viz : 

Buckwheat,  $5.25 

Wheat  and  rye,  130.00 

Amount,  $135.25 
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This  makes  the  balance  of  rent  unaccounted  for  from  the 
homestead  farm  $315.25,  and  the  aggregate  from  the  two 
farms  $440.75.  The  executor  should  be  charged  with  this 
additional  amount  only,  and  the  account  corrected  accord- 
ingly. 

3.  The  book  account  of  the  executor  was  properly  rejected. 
The  bulk  of  it  was  barred  by  the  statute  of  limitations  in 
the  lifetime  of  the  father,  and  every  presumption  is  against 
the  justice  of  any  part  of  the  claim. 

The  claim  for  $176.79,  paid  on  the  testator's  note  to  Car- 
penter, was  also  properly  rejected.  The  receipt  states  that 
the  money  was  received  of  John  Pursel  by  the  hands  of  Eli. 
Carpenter  testifies  that  Eli  paid  the  money,  but  whose  money 
was  it  ?  Merely  producing  the  receipt  amounts  to  nothing. 
The  receipt  belonged  properly  to  the  father,  and  the  pre- 
sumption is  that  the  executor  procured  it  from  among  his 
father's  papers.  If  the  money  was  advanced  by  him  for  his 
father,  the  note  should  have  been  assigned  to  him  as  security, 
or  he  should  have  taken  his  father's  note  or  other  voucher 
for  the  money.  In  the  ordinary  course  of  business,  a  man 
does  not  take  his  own  money  to  pay  the  debt  of  another,  and 
suffer  the  transaction  to  stand  for  years  without  any  voucher 
or  other  evidence  that  the  money  was  so  advanced.  The  re- 
ceipt is  in  the  usual  form  where  money  is  paid  by  an  agent 
with  the  funds  of  the  principal.  The  evidence  of  the  execu- 
tor is  not  competent  to  prove  that  he  advanced  the  money, 
and  that  it  remains  unpaid.  If  it  were  so,  there  are  circum- 
stances and  evidence  in  the  case  that  tend  very  strongly  to 
discredit  the  evidence  and  to  render  it  unreliable. 

The  note  given  by  the  testator  on  the  first  of  May,  1847, 
for  $200  should  have  been  allowed.  Its  execution  was  duly 
proved,  and  tLere  was  no  pretence  of  payment.  The  state- 
ment, by  one  of  the  court  below,  that  the  decree  upon  this 
exception  was  not  in  accordance  with  his  own  views,  nor, 
according  to  his  belief,  with  the  views  of  the  other  members 
of  the  court,  and  that  it  was  intended  to  reject  the  book 
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account  onh/y  is  not  competent  aa  evidence.    The  fact  should 
have  been  verified  in  another  form. 

4.  The  amount  paid -by  the  executor  upon  the  judgment 
of  Jacob  Pursel  against  the  estate  should  have  been  allowed. 
There  is  no  dispute  but  that  the  money  was  paid  by  the 
executor.  It  is  not  proved  or  suggested  that  there  was  any 
fraud  in  the  entry  of  the  judgment.  It  was  founded  upon 
an  account,  and  although  the  account  upon  its  face  was 
barred  by  the  statute  of  limitations,  the  executor  was  not 
bound  to  plead  the  statute.  Norton  v.  Frecker,  1  Atk.  526 ; 
2  Wm^,  on  Executors  1535.  Nor  is  he  liable  for  money  so 
recovered  if  the  demand  was  in  other  respects  well  founded. 
Hodgdon  v.  White,  11  J^eiv  Hamp,  B,  205 ;  Keyinedys  ap- 
peal, 4  Barr,  149 ;  West  v.  Smith,  8  Howard  402,  412 ;  2 
Kent's  Com,  416,  note.  The  judgment  must  be  regarded  as 
at  least  prima  facie  evidence  that  the  claim  was  well  founded, 
and  must  be  presumed  to  be  correct  until  the  contrary  appears. 

5.  Neither  the  amount  of  the  commissions  nor  the  allow- 
ance of  the  judgment  against  Jonathan  Pursel  is  made  the 
subject  of  exception  in  the  answer  of  the  respondent.  They 
are  not  therefore  properly  before  the  court.  The  respondent 
stands,  in  regard  to  the  grounds  of  complaint  not  specified  in 
his  answer,  in  the  same  position  as  he  would  have  done  if  a 
cross-appeal  had  been  brought  by  him.  {Rule  2.)  If  there 
be  any  error  in  these  particulars,  it  is  clear  that  it  is  by  no 
means  a  palpable  mistake,  which  this  court  might  rectify  of 
its  own  motion. 

6.  The  allowance  of  $60  beyond  the  amount  of  legal  fees 
to  the  judges,  and  of  $200  to  the  counsel  of  each  party, 
must  be  struck  out  of  the  account.  The  extra  allowance  to 
the  court  has  been  repeatedly  held  to  be  illegaj.  Under  the 
circumstances,  there  is  no  ground  for  the  allowance  of  coun- 
sel fees  out  of  the  estate  to  either  party.  Justice  will  be 
more  effectually  obtained  by  each  party  paying  his  own  coun- 
sel. Much  of  the  difficulty  in  this  cause,  and  perhaps  the 
whole  controversy,  has  grown  out  of  the  failure  of  the  execu- 
tor to  exhibit  a  proper  inventory  and  to  keep  fair  and  full 
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accounts  of  all  his  transactions.  His  conduct  in  this  respect 
has  been  characterized  by  culpable  negligence,  if  not  by 
intentional  fraud.  And  he  does  not  stand,  therefore,  in  a 
situation  to  entitle  him  to  the  favorable  consideration  of  the 
court  in  regard  to  the  allowance  of  counsel  fees.  There  is 
no  ground  for  the  allowance  of  counsel  fees  to  the  adverse 
party. 

The  alterations  in  the  account  will  necessarily  affect  the 
question  of  the  allowance  of  interest.  When  the  account  is 
restated  counsel  will  be  further  heard,  if  desired,  upon  this 
exception. 

All  other  exceptions  are  disallowed. 


Between  The  Ordinary,  appellant,  and  James  Kershaw 
and  others,  respondents. 

After  an  administrator  had  settled  his  final  account  in  the  Orphans  Court, 
showing  a  considerable  balance  in  his  hands,  and  after  the  court  had 
made  a  decree  of  distribution  directing  said  balance  to  be  distributed 
among  the  next  of  kin  of  the  intestate,  a  suit  was  brought  and  a  judg- 
ment recovered,  in  the  name  of  the  Ordinary,  against  the  administrator 
and  his  sureties  on  the  administration  bond.  On  an  application  to  the 
Ordinary  to  have  the  amount  due  one  of  the  next  of  kin  satisfied  out  of 
the  judgment  on  the  administration  bond,  it  was  held — 

That  the  surety  on  the  administration  bond  could  not  successfully  resist 
such  an  application  by  proving  that  a  part  of  the  assets  which  made  up 
the  balance  found  to  be  in  the  hands  of  the  administrator  consisted  of  a 
debt  due  from  the  administrator  to  the  intestate,  which  had  never  been 
realized  to  the  estate  because  of  the  continued  insolvency  of  the  admin- 
istrator. 

That  by  the  express  provisions  of  the  statute,  as  well  as  by  the  well  set- 
tled rules  of  law,  the  decree  of  the  Orphans  Court  on  the  final  settlement 
of  the  administrator  is  final  and  conclusive,  and  cannot  collaterally  be 
drawn  in  question. 

This  court  is  not  the  proper  tribunal  for  the  surety  to  obtain  such  relief. 
The  proper  course  for  the  surety  in  such  a  case  is  to  make  application  to 
the  court  in  which  the  decree  was  made  or  to  proceed  by  bill  in  Chancery, 

As  against  the  surety,  if  in  case  of  clear  insolvency  the  administrator 
should  charge  himself  with  a  debt  of  his  own,  or  of  a  third  person  who 
was  insolvent,  by  design  or  by  mistake,  and  the  decree  should  be  made 
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accordingly,  it  would  operate  as  a  frand  upon  the  surety,  and  would  be 
relieved  against  in  Chancery. 
The  petitioners  are  entitled  to  have  assessed  and  raised  upon  the  judgment 
the  full  amount  of  their  distributive  shares  according  to  the  decree  of 
the  Orphans  Court. 

Mr.  S.  Tattle,  for  plaintiflf. 

Mr,  Barkalow,  for  defendant,  cited  Harker  v.  Irick,  2 
Stockton  269. 

The  Ordinary.  On  the  second  of  February,  1858,  an 
order  of  this  court  was  made,  upon  the  petition  of  two  of 
the  children  of  Elizabeth  Kershaw,  deceased,  for  the  prose- 
cution of  the  administration  bond  given  by  the  administra- 
tors of  her  estate.  On  the  26th  of  April,  1858,  judgment 
was  recovered,  in  the  name  of  the  Ordinary,  against  the  sur- 
viving obligors  for  $3000,  the  penalty  of  the  bond.  The 
court  are  now  asked  that  so  much  of  the  amount  of  the  said 
judgment  as  shall  be  needful  for  that  purpose  be  applied  to 
the  satisfaction  of  the  claim  of  the  petitioners. 

Elizabeth  Kershaw,  the  intestate,  died  on  the  26th  of 
April,  1854,  and  on  the  14th  of  June  following  letters  of  ad- 
ministration upon  her  estate  were  granted  to  her  son,  James 
Kershaw,  and  to  Peregrine  Sandford.^  The  administrators 
gave  bond  in  the  usual  form,  with  the  condition  prescribed 
by  statute,  with  Andrew  Mead  and  Cornelius  G.  Grarrison  as 
sureties.  The  administrator  settled  their  accounts  sepa- 
rately. On  the  final  settlement  of  the  accounts  of  James 
Kershaw,  there  was  found  a  balance  in  his  hands  of  $2091.53. 

By  a  decree  of  distribution,  made  on  the  11th  of  January, 
1858,  the  balance  thus  found  in  the  hands  of  the  administra- 
tor was  ordered  to  be  distributed  and  paid  to  the  three  chil- 
dren of  the  intestate — one  equal  third  part  thereof,  $697.- 
17§,  to  each  of  said  children.  Two  of  these  shares  were 
distributed  to  the  petitioners,  the  remaining  share  to  the  ad- 
ministrator. 

Andrew  Mead,  the  surviving  surety  on  the  bond,  denies 
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his  liability  for  the  amount  thus  ordered  to  be  paid  to  the 
petitioners,  on  the  ground  that  a  part  of  the  assets  found  in 
the  hands  of  the  administrator  consisted  of  a  debt  due  from 
him  to  the  intestate,  and  that  the  administrator  was  insol- 
vent at  the  death  of  the  intestate. 

In  Harker  v.  Irick^  2  Stock.  269,  it  was  decided  that  if 
the  administrator  is  insolvent  at  the  date  of  the  bond,  and 
fails  to  discharge  his  indebtedness  to  the  estate,  the  surety 
is  not  bound  for  such  delinquencies  of  his  principal.  Rely- 
ing upon  this  principle,  the  surety  claims,  and  has  attempted 
to  prove,  that  James  Kershaw,  the  administrator,  was  insol- 
vent at  the  date  of  the  bond.  The  evidence  fails  to  estab- 
lish the  fact.  The  burthen  of  proof  is  upon  the  surety,  and  he 
is  bound  to  establish  the  fact  beyond  all  reasonable  doubt. 
The  utmost  that  can  be  said  of  the  evidence,  which  is  volumi- 
nous and  contradictory,  is  that  it  creates  some  doubt  as  to 
the  solvency  of  the  administrator.  This  is  not  sufficient. 
The  evidence  must  go  further,  and  establish  affirmatively  and 
clearly  the  fact  of  insolvency.  A  careful  examination  of  the 
testimony  shows  that  the  weight  of  the  evidence  is  decidedly 
against  the  allegation  of  insolvency. 

But  if  the  fetct  of  insolvency  had  been  distinctly  proved 
the  objection  could  not  prevail.  By  the  express  provision  of 
the  statute,  as  well  as  by  the  well  settled  rules  of  law,  the 
decree  of  the  Orphans  Court  upon  the  final  settlement  of  the 
executors  and  administrators  is  final  and  conclusive,  and  can- 
not collaterally  be  drawn  in  question.  Nix,  Dig,  556,  §  27 ; 
Oray  v.  Foz,  Layton  272 ;  Den  v.  Sammd^  3  Harr.  73. 

By  the  decree  for  the  final  settlement  and  allowance  of  the 
accounts  of  James  Kershaw,  the  administrator,  there  was 
found  in  his  hands  a  balance  of  assets  amounting  to  $2091.53, 
which  was,  by  a  subsequent  decree  of  distribution,  ordered 
to  be  paid  to  the  parties  interested  according  to  law.  The 
surety  now  alleges,  and  this  court  is  asked  to  decide  that 
the  amount  of  assets  in  the  hands  of  the  administrator  was 
not  so  large  as  was  ascertained  by  the  decree  by  reason  of 
the  insolvency  of  one  of  the  debtors  of  the  estate.    If  he 
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may  show  that  the  administrator  was  insolvent,  and  thus 
impeach  the  decree,  why  may  he  not  in  like  manner  impeach 
the  decree  by  showing  that  any  other  debtor  of  the  estate 
was  insolvent,  and  that  the  administrator  had  erroneously 
charged  himself  with  the  amount  of  such  indebtedness  ? 

In  Sarker  v.  Iridc,  already  referred  to,  it  was  said,  that  if 
under  such  circumstances,  the  administrator  should  in  the 
settlement  of  his  accounts  charge  himself  with  the  debt,  and 
the  accounts  should  be  passed  in  such  shape  as  to  bind  the 
surety  for  the  debt,  the  surety  would  be  relieved,  upon 
application  to  the  proper  tribunal,  from  such  responsibility. 
But  is  this  the  proper  tribunal?  Unquestionably,  if  the 
administrator  was  solvent,  the  debt  due  the  estate  was  assets 
in  his  hands,  to  be  accounted  for  as  such.  The  debt  was  in- 
ventoried and  appraised  as  good,  it  was  accounted  for  as 
assets,  and  decreed  to  be  such  in  the  hands  of  the  adminis- 
trator. This  court  is  now  asked,  in  a  collateral  proceeding, 
to  declare  that  the  decree  was  erroneous,  and  that  the  debt 
was  not  assets  in  the  hands  of  the  administrator.  That  can 
only  be  done  directly  either  by  application  to  the  court  by 
which  the  decree  was  made  or  by  bill  in  Chancery.  As 
against  the  surety,  if  in  case  of  clear  insolvency  the  admin- 
istrator should  charge  himself  with  a  debt  of  his  own  or  of 
a  third  person  who  was  insolvent  by  design  or  by  mistake, 
and  a  decree  should  be  made  accordingly,  it  would  operate 
as  a  fraud  upon  the  surety,  and  would  be  relieved  against  in 
Chancery.  Aside  from  the  general  principle,  which  prohib- 
its calling  in  question  the  decree  by  a  collateral  proceeding, 
it  is  obvious  that  questions  properly  within  the  jurisdiction 
of  other  tribunals  should  not  be  drawn  within  the  cognizance 
of  this  court,  and  the  party  be  thus  deprived  of  his  right  of 
appeal. 

The  bond  upon  which  the  judgment  is  recovered  is  a  joint 
bond,  upon  which  the  defendants  are  all  liable,  as  weU  the 
administrators  as  the  surety. 

The  petitioners  are  entitled  to  have  assessed  and  raised 
upon  the  judgment  the  full  amount  of  their  distributive 
shares,  according  to  the  decree  of  the  Orphans  Court. 


Digitized  by 


Google 


PEBBUARY  TEBM,  1862.  631 


Ferrine  v.  Applegate. 


Between  David  0.  Perrine  and  John  D.  Pbbrine,  appel- 
lants, and  AppLEaATE  and  others,  respondents. 

An  executor  propounding  a  will  for  probate,  acting  in  good  faith,  is  en- 
titled to  costs  ont  of  the  estate,  whether  probate  be  granted  or  refused. 

When  probate  is  granted,  if  the  party  contesting  the  validity  of  the  will 
merely  cross-examines  the  subscribing  witnesses  to  the  will,  and  other 
witnesses,  if  any,  on  the  part  of  the  probate,  he  is  not  charged  with 
costs.  If  he  sets  up  insanity,  or  calls  witnesses  other  than  the  sub- 
scribing witnesses  to  the  will,  he  will  be  required,  at  the  discretion  of  the 
court,  to  pay  costs  to  the  opposite  party. 

If  probate  be  denied,  the  party  contesting  the  validity  of  the  will  is  en- 
titled to  costs  out  of  the  estate. 

The  practice  which  obtained  in  some  of  the  counties  of  the  state  previous 
to  the  act  of  1855,  {Nix.  Dig.  562,  {  60,)  in  all  litigated  cases,  of  charging 
the  entire  costs  of  contesting  the  validity  of  wills  of  both  parties  upon 
the  estate,  held  to  be  without  legal  justification,  and  very  strongly  con- 
demned. 

The  act  of  1855  is  little  more  than  a  legislative  recognition  of  the  correct 
practice  of  the  court,  differing  only  in  this,  that  it  allowed  the  court  no 
discretion,  but  made  the  rule  compulsory,  that  in  all  cases  where  the 
will  was  admitted  to  probate,  if  the  party  contesting  the  will  examined 
any  witnesses  other  than  the  subscribing  witnesses  he  should  pay  costs 
to  the  successful  party. 

The  operation  of  the  act  of  1861  {Nix.  Dig.  692,  {  86,)  is  not  to  restore  the 
erroneous  practice,  but  simply  to  give  to  the  court  the  discretion  which 
it  formerly  exercised.  It  should  not  be  so  construed  as  to  give  the  least 
sanction  or  countenance  to  the  practice  of  burthening  estates  with  the 
entire  costs  of  a  controversy  waged  unsuccessfully  against  the  validity 
of  a  will.  It  must  be  an  extreme  case  that  would  justify  a  court  in  giv- 
ing costs  to  an  unsuccessful  party  in  contesting  a  will. 

The  effect  of  the  two  acta  is,  that  if  the  party  contesting  the  will  "  have 
no  reasonable  cause  therefor,"  he  must  pay  the  costs  of  both  parties.  If 
he  have  reasonable  cause  therefor,  that  fact  may,  in  the  discretion  of  the 
court,  exempt  him  from  the  payment  of  costs  to  the  successful  party,  but 
will  not  of  itself  entitle  him  to  costs  out  of  the  estate. 

The  circumstances  of  this  case  were  held  to  justify  the  conclusion  of  the 
Orphans  Court,  that  the  party  contesting  the  will  had  reasonable  ground 
for  80  doing,  and  the  decree  relieving  him  from  the  payment  of  costs  to 
the  successful  party  was  affirmed.     ' 

Although  an  executor  is  allowed  his  costs  out  of  the  estate  though  the  will 
be  not  established,  because  it  is  his  duty  to  offer  the  will  for  probate,  yet 
if  a  will  is  offered  for  probate  by  a  legatee  or  party  interested  other  than 
the  executor,  he  will,  if  nnsaccessfnl,  be  condemned  in  costs. 
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It  is  an  equally  well  settled  general  rule  that  the  next  of  kin  or  legatee 
under  a  former  will  is  entitled  to  public  and  full  probate  of  a  will  by 
the  subscribing  witnesses.  He  will  not  therefore  be  condemned  in  ooets 
for  requiring  such  probate,  if  he  merely  interrogates  the  witnesses  in 
support  of  it,  unless  his  conduct  be  clearly  vexatious. 

Where  an  appeal  from  a  decree  admitting  a  will  to  probate  is  from  an  en- 
tire decree,  and  alleges  that  every  part  thereof  is  erroneous,  the  appel* 
lant's  right  of  appeal  cannot  be  forfeited  because,  before  or  at  the  argn- 
ment,  he  waives  his  other  grounds  of  appeal,  and  relies  alone  upon  the 
matter  of  costs  for  reversal. 

Inasmuch  as  the  question  of  the  operation  of  the  statutes  of  1855  and  1861 
upon  the  question  of  costs,  and  the  proper  practice  under  them,  was  a 
new  one,  and  proper  to  be  considered  and  settled  in  this  court,  the  decree 
ajtpealed  from  was  affirmed  without  costs  against  the  appellants. 


This  cause  c<ame  before  the  Ordinary  on  an  appeal  from 
the  decree  of  the  Orphans  Court  of  Middlesex  county  ad- 
mitting to  probate  the  will  of  Thomas  Baird,  and  deciding 
that  each  party  pay  their  own  costs  in  the  Orphans  Court. 

The  appeal  was  taken  from  the  whole  decree,  but  the 
argument  was  confined  to  the  correctness  of  the  decision  of 
the  Orphans  Court  on  the  question  of  costs. 

Joel  Parker  and  Bedle,  for  appellants. 

H,  V,  Speer  and  Wikon,  for  respondents,  cited,  on  the 
question  of  costs,  and  as  to  an  appeal  for  costs  only,  Jenour 
V.  Jenour,  10  Ves.  6G2;  Taylor  v.  Popham,  15  Ves,  72;  1 
Pro.  C.  C,  140,  and  note  to  Little  4"  Prowns  1  Am,  ed. ;  1 
Smith's  Ch.  Pr,  21,  22 ;  2  Maddock's  Ch.  439-40 ;  Eastburn 
et  al.  V.  Kirk,  2  Johns,  Ch,  R,  317 ;  Winslow  v.  Collins,  3 
Paige  88 ;  Pead  v.  Vanderheyden,  5  Cowen  719 ;  Rogers  v. 
HoUy,  18  Wend.  350. 

The  Ordinary.  An  instrument,  purporting  to  be  the 
last  will  and  testament  of  Thomas  Baird,  of  the  county  of 
Middlesex,  having  been  offered  for  probate  before  the  surro- 
gate, a  caveat  was  filed  by  the  appellants,  two  of  the  next  of 
kin  of  the  testator.  The  instrument  was  thereupon  pro- 
pounded for  probate  before  the  Orphans  Court,  by  the  execu- 
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tors  named  therein.  On  the  30th  of  August,  1861,  the 
subscribing  witnesses  having  been  examined,  and  further 
evidence  produced  by  both  parties,  the  will  was  admitted  to 
probate,  and  letters  testamentary  ordered  to  be  issued  to  the 
executors  therein  named ;  and  by  said  decree  it  was  further 
adjudged  and  decreed  "that  each  party  pay  their  own  costs." 
From  this  decree  the  caveators  appealed,  alleging  the  same 
to  be  in  every  respect  erroneous.  The  appellants  having 
abandoned  so  much  of  the  appeal  as  relates  to  the  validity 
of  the  probate,  the  only  point  discussed  upon  the  argument 
relates  to  the  question  of  costs. 

By  the  act  of  1855,  §  12  (Nix.  Dig.  562,  §  60,)  it  is  en- 
acted, that  if  probate  of  the  will  be  granted,  the  costs  of 
both  parties  shall  be  paid  by  the  persons  contesting  the  va- 
lidity of  the  will;  provided  that  if  they  do  not  offer  any 
evidence  other  than  the  subscribing  witnesses  to  the  will, 
they  shall  not  be  liable  to  pay  the  costs  of  the  successful 
party. 

By  the  act  of  February  1st,  1861,  {Nix.  Dig.  592,  §  86,) 
it  was  enacted,  that  if  the  persons  contesting  the  will  offer 
other  evidence  than  the  subscribing  witnesses,  the  court,  if 
it  appear  that  the  persons  contesting  the  will ''  had  reason- 
able cause  therefor,"  may  make  such  decree  respecting  the 
costs  and  expenses  as  could  have  been  made  previous  to  the 
act  of  1855.  The  effect  of  the  two  acts  upon  the  point  in 
question  is,  that  if  the  party  contesting  the  will  "  have  no 
reasonable  cause  therefor,"  he  must  pay  the  costs  of  both 
parties ;  if  he  have  reasonable  cause  therefor,  the  question 
is  left  to  be  disposed  of  by  the  court,  independent  of  the  act 
of  1855.  The  contention  on  the  part  of  the  appellants  is, 
that  if  in  the  opinion  of  the  court  the  party  contesting  a  will 
"  has  reasonable  cause  therefor,"  he  is  entitled  as  of  course 
to  costs  out  of  the  estate. 

I  apprehend,  both  upon  principle  and  authority,  that  this 
is  a  mistake.    The  general  rule  is  directly  the  other  way. 

In  Dem  V.  RuBseU  (3  PhiU.  334),  the  court  said :  "  It  is 
only  under  special  circumstances  that  the  court  directs  costs 
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to  be  paid  out  of  the  testator's  estate ;  indeed  it  is  only  in 
modern  times  that  it  has  found  itself  authorized  so  to  do.  In 
this  ease  the  party  might  earlier  have  judged  that  he  ought 
not  to  have  proceeded  so  far  in  the  cause."  In  a  note'  to  this 
decision  two  recent  cases  are  referred  to  where  costs  were 
allowed  out  of  the  estate,  but  the  circumstances  or  the 
grounds  of  the  allowance  are  not  stated. 

In  Urquhart  et  al.  v.  Pricker,  3  Addams  66,  the  will  was 
opposed  by  Fricker,  one  of  the  principal  legatees  under  a 
former  will.  Seven  witnesses  were  examined  in  support  of 
the  will,  to  each  of  whom  Fricker  addressed  interrogatories, 
but  it  does  not  appear  that  he  called  a  single  witness.  The 
will  having  been  established,  application  was  made,  on  behalf 
of  Fricker,  that  costs  might  be  paid  out  of  the  estate  of  the 
deceased.  Sir  John  Nicholl,  in  pronoimcing  judgment  re- 
fusing costs,  said :  ''  The  counsel  of  the  executors  have  argued 
against  costs  being  taken  out  of  the  estate,  as  if  it  were  a 
rule  in  similar  cases  that  costs  should  be  taken  out  of  the 
estate  of  the  deceased,  to  which  they  were  bound  to  make 
this  particular  case  an  exception.  But  the  rule  in  such  cases 
is,  that  costs  are  not  to  be  taken  out  of  the  estate :  so  that 
the  burthen  of  excepting  this  case  from  the  operation  of  a 
general  rule  clearly  rested  with  their  opponents."' 

The  same  principle  applies  where  a  party  interested,  other 
than  an  executor,  offers  a  will  or  a  codicil  for  probate  which 
is  not  established.  An  executor,  as  a  general  rule,  is  allowed 
his  costs  out  of  the  estate,  though  the  will  be  not  established, 
because  it  is  his  duty  to  offer  the  will  for  probate ;  but  if  a 
will  is  offered  for  probate  by  a  legatee,  he  will,  if  unsuccass- 
ful,  be  condemned  in  costs.  In  Orisp  and  Ryder  v.  WalpoU, 
2  Haggard  531,  the  two  principal  legatees,  Crisp  and  Ryder, 
propounded  and  undertook  to  prove  an  instrument  as  a  codi- 
cil to  the  testator's  will,  but  failed  to  establish  the  instrument. 
The  same  learned  judge,  in  pronouncing  judgment,  said: 
"  The  court  is  not  called  upon  to  pronounce  that  this  instru- 
ment is  a  fabrication.  But  whether  fabrication  or  not,  I 
must  repeat  that  I  fully  acquit  Mr.  Ryder  of  any  participa- 
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tion  in  the  transaction,  and  that  I  entertain  no  suspicion 
that  he  was  concerned  in  or  privy  to  the  febrication  of  the 
paper.  If,  however,  parties  will  set  up  and  undertake  to 
establish  such  a  case  by  proof  for  the  chance  of  benefit  to 
themselves,  they  must  also  be  content  to  do  it  at  their  own 
risk  of  paying  the  costs  in  case  of  failure.  I  must,  there- 
fore, not  only  pronounce  against  the  codicil,  but  feel  bound 
to  condemn  the  parties  who  have  propounded  it  in  costs." 

These  decisions  of  Sir  John  Nicholl,  a  judge  distinguished 
alike  for  learning,  integrity,  and  a  clear  perception  of  the 
right,  than  whom  no  higher  authority  can  be  cited  upon 
questions  of  ecclesiastical  law,  prove  the  general  rule  to  be, 
that  where  the  will  is  admitted  to  probate,  costs  are  not  to 
be  paid  out  of  the  estate  of  a  testator  to  a  party  contesting 
the  grant  of  probate. 

On  the  other  hand,  it  is  an  equally  well  settled  general 
rule  in  the  Prerogative  Court,  that  the  next  of  kin,  or  lega- 
tee under  a  former  will,  is  entitled  to  public  and  full  probate 
of  a  will  by  the  subscribing  witnesses.  He  will  not,  there- 
fore, be  condemned  in  costs  for  requiring  such  probate,  if  he 
merely  interrogates  the  witnesses  produced  in  support  of  it, 
unless  his  conduct  be  clearly  vexatious.  Kdrdedde  v.  Har- 
riaon,  2  JPhill.  449;  Urqukart  v.  Fricker,  3  Addams  56; 
Green  v.  Proctor,  1  Haggard  337;  Wagner  v.  Mears,  2 
Boggard  524;  Stratton  v.  Ford,  2  Lee  216. 

A  somewhat  similar  rule  prevails  in  Chancery  upon  bills 
filed  to  establish  wills.  Thus,  on  a  bill  filed  by  a  devisee  to 
perpetuate  the  testimony  of  the  witnesses  to  a  will,  and  the 
heir-at-law  merely  cross-examines  the  complainant's  wit- 
nesses who  are  produced  to  confirm  the  will,  and  calls  no 
witnesses  upon  his  part,  he  is  entitled  to  his  costs.  Bemey 
V.  JEyref  3  Atkyne  387 ;  Vaughan  v.  Fitzgerald,  1  Scho.  6f 
Lef.  316;  Blinkhome  v.  Feast,  1  Dickina  153;  Turner  v. 
Turner,  1  Dickins  313. 

So  upon  a  bill  filed  to  have  the  will  proved  or  established, 
if  the  heir  has  an  issue  directed  at  law,  and  the  will  is  es- 
tablished, if  he  merely  cross-examines  the  plaintifl''s  witnesses, 
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he  Bha.ll  have  coats  at  law  and  in  equity.  Crew  v.  Jotiff^ 
Free,  in  Chan.  93;  Bidvlph  v.  Bidvlpk,  3  P.  Wms.  286; 
LuxUm  V.  Stephens,  3  P.  Wma.  373;  White  v.  Ftfaew,  13 
Vese;/  87. 

But  if  he  sets  up  insanity  in  the  testator  or  examines  wit- 
nesses of  his  own  he  shall  not  have  costs.  Same  cases  and 
Webb  V.  Claverden,  2  Atkyns  424 ;  Smith  v.  DreameT,  3 
Ycmng  ^  Jer.  278. 

And  if  his  proceedings  are  vexatious  he  shall  pay  costs  to 
he  adverse  party.    Scaife  v.  Scaife,  4  Ittiss.  309. 

The  general  rule  in  regard  to  costs  in  the  Prerogative 
Court,  as  the  result  of  the  authorities,  may  be  stated  thus 
The  executor  propounding  a  will  for  probate,  acting  in 
good  faith,  is  entitled  to  costs  out  of  the  estate  whether  pro- 
bate be  granted  or  refused. 

When  probate  is  granted,  if  the  party  contesting  the  va- 
lidity of  the  will  merely  cross-examines  the  subscribing  wit- 
nesses to  the  will,  and  other  witnesses,  if  any  on  the  part  of 
the  probate,  he  is  not  charged  with  costs.  If  he  sets  up  in- 
sanity, or  calls  witnesses  other  than  the  subscribing  witnesses 
to  the  will,  he  will  be  required,  at  the  discretion  of  the 
court,  to  pay  costs  to  the  opposite  party-. 

If  probate  be  denied,  the  party  contesting  the  validity  of 
the  wiU  is  entitled  to  costs  out  of  the  estate.  This,  however, 
it  is  obvious  is  not  a  question  of  costs  between  party  and 
party,  but  a  mere  question  of  equity  between  the  next  of 
kin  who  caveats  and  those  who  share  the  benefit  of  the  con- 
test, without  contributing  to  its  success.  If  there  be  but 
one  next  of  kin  who  caveats,  to  say  that  he  shall  have  costs 
out  of  the  estate  is  tantamount  to  saying  he  shall  pay  his 
own  costs.  Or  if  there  be  several  next  of  kin,  and  only 
part  of  them  contest  the  validity  of  the  will,  the  allowance 
of  costs  to  them  out  of  the  estate  is  a  simple  direction  that 
they  shall  contribute  to  the  payment  of  costs  in  proportion 
to  their  respective  interests  in  the  estate. 

Previous  to  the  act  of  1855,  a  practice  obtained  in  at  least 
some  of  the  counties  of  the  state,  in  all  litigated  cases,  of 
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charging  the  entire  costs  of  contesting  the  validity  of  wills 
of  both  parties  upon  the  estate.  There  is  no  legal  justifica- 
tion for  such  practice.  It  affords  an  easy  mode  for  a  disap- 
pointed heir  to  thwart  the  intentions  of  the  testator  by 
squandering  the  estate  in  litigation,  or  compelling  the  lega- 
tees to  accede  to  unreasonable  terms  of  settlement.  Instan- 
ces are  not  wanting  where  entire  estates  have  been  swept 
away  by  protracted  litigation.  It  is  in  fact  a  bounty  upon 
litigation.  I  speak  but  the  common  sentiment  of  the  pro- 
fession in  saying,  that  the  practice  was  fraught  with  great 
evils,  and  operated  most  oppressively  upon  legatees.  It  was 
to  correct  these  abuses  that  the  legislature  interfered,  and 
by  the  act  of  1856,  attempted  to  restore  the  practice  to  its 
ancient  and  proper  channel.  The  act  was  prepared  by  the 
law  commissioners  appointed  under  the  joint  resolution  of 
March  3d,  1864.  {Pamph.  L,  644.)  It  was  reported  with 
the  concurrence  of  all  of  the  commissioners.  (Report  of  law 
oommiaswnerSj  p.  28.)  The  provisions  of  the  twelfth  section 
of  the  act  have  manifestly  been  prepared  with  great  care, 
and  by  a  person  familiar  with  the  proper  practice  of  the 
court,  and  the  principles  by  which  it  is  or  should  be  con- 
trolled. The  enactment  is  little  else  than  a  legislative  recog- 
nition of  the  correct  practice  of  the  court.  It  differs  only 
in  this,  viz,  that  what  was  before  discretionary  touching  the 
point  now  at  issue  it  made  compulsory.  It  allowed  the  court 
no  discretion,  but  made  the  rule  compulsory,  that  in  all  cases 
where  the  will  was  admitted  to  probate,  if  the  party  contest- 
ing the  will  examined  any  witnesses  other  than  the  sub- 
scribing witnesses  he  should  pay  costs  to  the  successful 
party.  No  matter  what  the  circumstances  of  gross  miscon- 
duct on  the  part  of  those  procuring  the  will,  or  of  strong 
doubt  of  the  capacity  of  the  testator,  or  the  due  execution 
of  the  instrument,  the  successful  party  recovered  his  costs 
precisely  as  he  would  have  done  if  the  heir-at-law  had 
brought  ejectment  to  recover  the  land,  and  thus  sought  to 
invalidate  the  will.  The  inconsistency  which  existed,  of  re- 
quiring the  heir-at-law,  in  case  he  sought  to  establish  his 
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title  as  heir,  and  contested  the  validity  of  the  will  in  the 
courts  of  common  law,  to  pay  the  entire  costs  of  the  contro- 
versy, and  yet  permitting  him  to  go  into  the  Orphans  Court, 
and  there  to  contest  the  will  at  the  expense  of  the  legatees, 
must  have  forced  itself  upon  the  attention  of  the  legislature. 
It  is  difficult  to  conceive  of  a  stronger  legislative  condemna- 
tion of  the  wrong  thus  done  to  party  litigants  than  the  law 
of  1855  affords.  They  not  only  bring  the  practice  back  to 
its  true  principles,  but  they  take  away  all  discretion  from  the 
court,  and  thus  prevent  the  possibility  of  abuse. 

The  operation  of  the  act  of  1861  is  not  to  restore  the  erro- 
neous practice,  but  simply  to  give  to  the  court  the  discretion 
which  it  formerly  exercised.  It  would  be  a  matter  of  deep 
regret  if  it  should  be  so  construed  as  to  give  the  least  sanc- 
tion or  countenance  to  the  practice  of  burthening  estates 
with  the  entire  costs  of  a  controversy  waged  unsuccessfully 
against  the  validity  of  a  will.  It  must  be  an  extreme  case 
that  would  justify  a  court  in  giving  costs  to  an  unsuccessful 
party  in  contesting  a  will. 

Both  parties  complain  of  the  decision  of  the  court  below 
in  regard  to  costs.  The  appellants  insist  that  they  are  en- 
titled to  costs  out  of  the  estate  on  the  ground  that  there  was 
reasonable  cause  for  contesting  the  will.  I  am  far  from 
thinking  that  there  was  no  reasonable  ground  for  contesting 
this  will.  It  appears  that  the  testator  was  addicted  to  habits 
of  intemperance ;  that  at  times  he  drank  very  hard,  and  was 
then  incompetent  to  transact  business ;  that  for  several  days 
previous  to  the  execution  of  the  will  he  had  been  drinking  to 
excess,  and  had  been  upon  what  the  witnesses  term  a  spree. 
It  is  shown  that,  on  Sunday  and  Monday  previous  to  the 
execution  of  the  will,  he  was  in  a  state  of  intoxication  ;  that 
on  Tuesday  morning,  the  day  on  which  the  will  was  executed, 
he  continued  under  the  influence  of  liquor ;  that  on  the  eve- 
ning of  that  day  and  on  Wednesday  he  was  intoxicated,  and 
that  on  Thursday,  while  in  a  state  of  intoxication,  he  was 
attacked  with  paralysis,  which  in  a  few  days  terminated  in 
his  death. 

Nor  did  the  caveators  rest  upon  that  ground  alone.   They 
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o£kred  evidence  tending  to  show  the  exercise  of  undue  in- 
fluence over  the  mind  of  the  testator.  The  scrivener,  more- 
over, by  whom  the  will  was  drawn  was  not  called  as  a  wit- 
ness before  resting  the  case  in  behalf  of  the  probate.  He 
was,  as  appears  by  the  evidence,  a  magistrate,  a  man  of  ex- 
perience as  a  scrivener,  well  acquainted  with  the  testator, 
and  was  present  at  the  execution  of  the  will.  He  was  there- 
fore better  qualified  to  speak  of  his  mental  condition  and 
capacity  at  the  execution  of  the  will  than  any  other  witness. 
It  is  true  that  the  counsel  of  the  executors  were  not  required 
by  the  practice  of  the  court  to  call  him  before  resting  the 
case  in  support  of  the  probate.  They  were  authorized  to 
rely  upon  the  subscribing  witnesses  alone.  Still  I  think  that, 
under  the  peculiar  circumstances  of  this  case,  the  withholding 
of  that  witness  is  a  material  circumstance  upon  the  question 
of  costs,  as  it  relieves  the  caveators  from  all  imputation  of 
improper  motives  in  calling  witnesses  to  impugn  the  validity 
of  the  will.  I  certainly  think  that  the  caveators  had  rea- 
sonable ground  for  contesting  the  will.  It  is  upon  this 
ground  that  the  court  below  must  have  acted  in  relieving  the 
caveators  from  the  payment  of  costs  to  the  adverse  party. 
If  they  had  thought  there  was  no  reasonable  ground  for 
contesting  the  will,  or  had  deemed  the  conduct  of  the  cave- 
ators unreasonable  and  litigious,  they  would  have  condemned 
them  in  costs.    The  decree  is  right,  and  must  be  affirmed. 

The  appeal  is  from  the  entire  decree,  and  alleges  that 
every  part  thereof  is  erroneous.  His  right  of  appeal  can- 
not be  forfeited  because  the  appellant,  before  or  at  the  argu- 
ment, waives  his  other  grounds  of  appeal,  and  relies  alone 
upon  the  matter  of  costs  as  a  ground  for  reversal.  It  is  un- 
necessary, therefore,  to  consider  the  question,  whether  an 
appeal  will  lie  from  an  erroneous  decree  of  the  Orphans 
Court  in  regard  to  costs  alone. 

Inasmuch  as  the  question  of  the  operation  of  the  statutes 
of  1856  and  1861  upon  the  question  of  costs,  and  the  proper 
practice  under  them,  was  a  new  one,  and  proper  to  be  con- 
sidered and  settled  in  this  court,  the  decree  is  affirmed  with- 
out coats  against  the  appellants. 
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Between  David  M.  Albert  and  Wife,  appellants,  and 
Samuel  Perby  and  Wife,  respondents. 

Abraham  Qulick,  appellant,  and  the  same  respondents. 

The  mother,  and  after  the  mother,  the  next  of  kin  of  an  infant  are  enticed 
to  be  appointed  guardian  of  a  minor  under  fourteen  years ;  and  sach 
claim  cannot  be  disregarded  unless  for  some  satisfactory  reason  apparent 
to  the  court. 

The  right  of  the  mothetr  must  be  held  in  snbordination  to,  and  exercised  in 
consistency  with  the  rights,  the  moral  training,  and  the  highest  welfare 
of  the  child.  The  law  ^ivee  no  countenance  to  the  idea  that  the  moral 
and  mental  culture,  the  proper  education  and  discipline  of  the  child  are 
to  be  held  in  subordination  to  the  legal  rights  of  the  parent. 

As  between  relations  having  no  legal  claim  to  the  services  of  the  infant,  a 
greater  latitude  of  discretion  is  allowed  to  the  court,  and  a  reason  whidi 
might  not  be  sufficient  to  bar  the  legal  rights  of  the  mother  might  suffice 
to  decide  the  question  between  the  claims  of  the  other  relations. 

The  circumstance  that  the  mother  relinquished  or  agreed  to  relinquish  the 
charge  of  the  child  to  its  paternal  grandparent,  is  entitled  to  no  con- 
sideration in  support  of  die  claim  of  such  grandparent  to  be  appointed 
its  guardian.  A  parent  cannot  by  contract  thus  alienate  the  right  to  the 
control  or  guardianship  of  his  children. 

Nor  did  it  constitute  any  good  grouhd  for  giving  preference  to  a  paternal 
relation  in  the  appointment  of  a  guardian  that  all  the  estate  of  the  in- 
fant came  from  the  grandfather. 

It  was  not  error  in  the  Orphans  Court,  that  before  making  the  decree  ap- 
pointing a  guardian  for  the  infant,  the  judges  had  a  conversation  with 
the  infant  on  the  subject,  although  the  court,  in  making  the  appoint- 
ment, must  be  controlled  by  other  considerations  than  the  wishes  of  the 
infant. 


John  M.  iSherrerd,  for  appellants. 

The  mother  is  entitled  to  the  guardianship  of  the  child. 
If  unmarried,  she  is  clearly  entitled.  Eldridge  and  Wife  v. 
Lippincottf  Coxe  397. 

The  marriage  of  the  mother  does  not  alter  the  right. 

The  mother  and  next  of  kin  have  a  clear  preference,  and 
cannot  be  passed  by  except  for  a  satisfactory  objection.  Bead 
V.  Drakej  1  Grem*8  Ch.  78. 

This  was  a  precisely  parallel  case. 
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If  the  mother  is  unfit,  it  should  have  been  given  to  the 
maternal  grandfather.    2  Kent's  Com.  227,  note  B,  {6th  ed.) 

J.  if.  JBobeson  and  J.  O.  Shipman,  for  respondents. 

The  mother,  if  single,  is  to  be  preferred,  not  if  married. 
Dm  V.  Demarest,  1  Zab.  540;  2  Kent  {5th  ed.)  227,  note  B; 
State  V.  SooU,  10  Foster  211  \  Worcester  v.  MereharU,  14 
Pick.  610;  Commonwealth  v.  Hamilton^  5  Mass.  276. 

By  her  second  marriage,  she  voluntarily  relinquished  her 
right  to  control  the  child. 

D.  A.  Depue^  for  appellants,  in  reply. 

A  parent  has  a  right  in  law  to  the  custody  of  the  infant. 
TenJbrook  v.  McColm^  1  HaUsL  97;  State  v.  Cheesman,  2 
Scmth.  446. 

The  guardian  has  a  right  to  deprive  the  mother  of  the 
custody  of  the  ward. 

The  cases  cited  adversely  do  not  apply ;  they  are  either 
cases  of  habeas  eorpus  or  actions  at  law. 

The  question  of  guardianship  has  been  treated  in  New 
Jersey  as  a  question  of  right. 

The  persons  before  the  court  have  rights.  Van  Houtcn's 
ease,  2  Green's  Ch.  220. 

The  court  were  controlled  by  the  wishes  of  the  child. 
Under  fourteen  the  minor  has  no  right  to  a  choice.  People 
V.  WiUcoz,  22  Barb.  178—183. 

That  the  property  of  the  infant  came  from  the  paternal 
relatives  is  no  reason  for  confirming  the  decree.  Underhill 
v.  Dennis,  9  Paiges  Ch.  R.  202. 

Nor  can  the  mother  surrender  the  control  of  her  child. 
A  parent  cannot  dispose  of  a  child,  except  as  an  apprentice. 
Pe(yple  v.  M^cein,  3  HiU  400,  411. 

The  Ordinary.  This  cause  comes  before  the  court  upon 
appeal  from  a  decree  of  the  Orphans  Court  of  the  county  of 
Warren,  appointing  Samuel  Perry  and  Margaret  his  wife 
guardians  of  the  person  and  estate  of  Mary  Schamp,  an 

Vol.  I.  2  z 
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orphan  tinder  the  age  of  fourteen  years.  There  were  four 
applicants  before  the  court  for  the  office  of  guardian  of  the 
infant.  (1.)  Tunis  H.  Tunison,  who  was  the  original  appU- . 
cant,  and  who  it  is  represented  applied  at  the  instance  and 
with  the  approbation  of  the  mother  of  the  infant.  (2.)  Da- 
vid M.  Albert,  and  Sylvina  his  wife,  who  is  the  mother  of 
the  infiemt,  she  having  intermarried  with  the  said  David 
since  the  death  of  her  former  husband.  (3.)  Abraham 
Gulick,  the  maternal  grandfather  of  the  infant.  (4.)  Sam- 
uel Perry  and  Margaret  his  wife,  the  said  Margaret  being 
the  paternal  aunt  of  the  infant.  The  mother  and  her  hus- 
band and  the  maternal  grandfather  of  the  infant  have  appealed 
from  the  decree.  It  is  not  disputed  that  the  persons  who 
were  appointed  guardians  were  in  all  respects  fit  and  proper 
persons  to  fulfil  the  duties  of  that  office.  The  only  question 
submitted  for  determination  is,  whether  the  court  were  jus- 
tified, in  the  exercise  of  their  discretion,  in  preferring  the 
claims  of  a  more  distant  relative  to  those  of  the  mother  and 
the  maternal  grandfather. 

The  mother,  and  after  the  mother  the  next  of  kin  of  the 
infant,  are  entitled  to  be  appointed  guardian  of  a  minor  un- 
der the  age  of  fourteen  years;  and  such  claim  cannot  be 
disregarded  unless  for  some  satisfactory  reason  apparent  to 
the  court.  Mc.  Dig.  680,  §  23;  2  Xmt's  Com.  {7th  ed.) 
233,  note  6 ;  Uldridge  and  Wife  v.  lAppincott,  Ooze  397 ; 
Bead  v.  DraJce,  2  Green's  Ch.  R.  78. 

I  think  the  reasons  disclosed  by  the  evidence  in  this  case 
rendered  the  appointment  of  the  mother  and  stepfather  of  the 
infant  as  her  guardians  improper,  and  fully  warranted  the 
court  in  passing  by  their  claims.  It  is  not  denied  that  the 
mother,  under  the  statute,  has  the  clear  legal  right  to  the 
guardianship  of  her  child,  which  cannot  be  disregarded  with- 
out justifiable  cause.  But  that  right  must  be  held  in  subor- 
dination to,  and  exercised  in  consistency  with  the  rights,  the 
moral  training,  and  the  highest  welfare  of  the  child.-  The 
law  gives  no  countenance  to  the  idea,  that  the  moral  and 
mental  culture,  the  proper  education  and  discipline  of  the 
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child  are  to  be  held  in  subordination  to  the  legal  rights  of 
the  parent.  The  courts,  both  of  law  and  equity,  constantly 
^  interfere  by  writ  of  haheaa  corpus  for  the  protection  of  in- 
fants against  the  immoral  and  vicious  influences  exercised 
over  them  in  their  own  home,  and  will  dispose  of  their  cus- 
tody, even  against  the  legal  claim  of  the  father,  in  such 
mode  as  shall  be  most  conducive  to  the  welfare  of  the  child. 

This  it  is  true  is  usually  done  at  the  instance  of  the  mother, 
but  the  principle  is  clearly  recognised;  and  the  court,  in 
selecting  a  guardian  to  represent  the  parent,  and  to  exercise 
pro  tanto  his  rights,  will  be  equally  cautious  and  equally  vigi- 
lant in  protecting  the  highest  interests  of  the  child. 

Where  the  mother  is  unfitted,  by  loss  of  intellect  or  by 
want  of  female  virtue,  for  the  proper  care  and  training  of 
the  child — where  the  house  of  a  husband,  over  whom  she 
has  no  control,  is  the  resort  of  improper  company,  or  other- 
wise an  unfit  place  for  the  training  of  a  girl  of  tender  years — 
where  the  children  are  trained  in  habits  of  vice  or  profligacy, 
or  whore,  from  any  cause,  no  proper  moral  or  social  restraint 
is  exerted,  but  counter  influences  are  continually  operating 
to  an  extent  destructive  of  private  morals  and  virtue,  these 
and  causes  like  these,  it  will  not  be  denied  would  afford  a 
perfectly  satisfactory  reason  why  a  court  should  not  place  a 
girl  of  tender  years  within  their  influence. 

It  was  not  necessary  that  the  Orphans  Court  should  state 
upon  the  record  the  precise  grounds  of  their  decree.  No 
benefit  to  parent  or  child  could  result  from  it.  It  sufficiently 
appears  by  the  evidence.  And  without  defining,  or  attempt- 
ing to  define  the  extent  of  departure  from  the  line  of  virtu- 
ous conduct  or  of  moral  rectitude  that  may  be  established  by 
the  evidence,  it  is  enough  to  say  that  it  justified  the  conclu- 
sion of  the  court  below. 

As  between  relations  having  no  legal  claim  to  the  servi- 
ces of  the  infant,  a  greater  latitude  of  discretion  is  allowed 
to  the  court,  and  a  reason  which  might  not  be  sufficient  to 
bar  the  legal  rights  of  the  mother,  might  suffice  to  decide 
the  question  as  between  the  claims  of  other  relations.    As 
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the  guardianship  of  the  orphan  involves  the  charge  both  of 
the  person  and  estate,  it  is  important  that  the  party  to  whom 
the  charge  is  intrusted  should  not  osxly  be  a  capable  and  fit 
person  to  take  charge  of  the  estate,  but  in  the  case  of  an 
infant  of  tender  years  should  be  qualified,  either  personally 
or  through  his  family,  to  superintend  the  habits  and  training 
of  the  ward.  It  appears,  from  the  evidence,  that  the  mater- 
nal grandfather  is  not  so  situated.  It  would  appear  indeed, 
from  the  circumstances  under  which  his  claim  to  the  appoint- 
/nent  was  presented,  that  it  was  designed  rather  to  defeat 
the  appointment  of  the  respondents,  than  from  any  well 
grounded  wish  or  expectation  that  the  appointment  would  or 
ought  to  be  made. 

The  circumstance  that  the  mother  relinquished,  or  agreed 
to  relinquish  the  charge  oi  the  child  to  its  paternal  grand- 
parents, is  entitled  to  no  consideration.  If  fully  proved,  the 
step  might  have  been  influenced  by  the  pressure  of  poverty 
or  by  other  considerations  which  have  ceased  to  exist.  A 
parent  cannot  by  contract  thus  alienate  the  right  to  the  con- 
trol or  guardianship  of  his  children.  The  Peojple  v.  Mer- 
cein,  3  HM  400. 

Nor  did  it  constitute  any  good  ground  for  giving  prefer- 
ence to  a  paternal  relative  in  the  appointment  of  a  guar- 
dian, that  all  the  estate  of  the  infant  came  from  the  grand- 
father.     UnderhiU  v.  Dennu,  9  Faige  208. 

But  it  was  a  circumstance  entitled  to  very  great  conside- 
ration, and  which  could  not  have  escaped  the  attention  of  the 
court  below,  that  the  infant  has  never  since  her  early  infancy 
been  under  the  care,  control,  or  custody  of  the  mother,  or 
been  in  any  way  interfered  with  or  provided  for  by  her,  but 
that  she  has  been  under  the  care  and  guardianship  of  her 
paternal  grandfather  and  his  family,  to  whose  charge  she 
was  committed  by  the  mother  for  a  period  of  nearly  eight 
years ;  that  since  the  death  of  the  grandpaorents  she  has  con- 
tinued under  the  care  of  his  family,  including  the  paternal 
aunt,  to  whose  guardianship  she  has  been  intrusted  by  the 
court,  and  that  no  objection  whatever  is  suggested  to  the 
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mode  of  treatment  which  she  has  experienced,  or  to  the  care 
and  control  which  has  been  exercised  over  her.  The  interest 
of  the  infant  could  not  be  promoted  by  a  change  in  her  po- 
sition, social  relations,  habits  of  life,  and  mode  of  training 
at  her  present  age.  It  is  obviously  for  her  best  interests 
that  she  should  remain  where  she  is,  and  where  she  has  been 
and  is  properly  cared  for  and  trained,  until  she  is  at  liberty 
to  choose  a  guardian  for  herself. 

It  appears  upon  the  face  of  the  decree  that  the  court,  be- 
fore making  it,  had  a  conversation  with  the  infant.  It*  is 
insisted  that  the  court  erred  in  consulting  the  wishes  or  in- 
clinations of  an  infant  under  fourteen  years  of  age  in  the 
appointment  of  her  guardian.  It  is  fully  conceded  that,  in 
making  the  appointment  of  guardian  of  an  infant  under 
fourteen  years  of  age,  the  court  are  to  be  controlled  by  other 
considerations  than  the  wishes  of  the  infant.  But  no  such 
motive  appears,  or  is  fairly  to  be  inferred  from  the  record  as 
is  attributed  to  the  court.  The  infant,  at  the  time  the  decree 
was  made,  and  for  some  time  previously,  had  been  under  the 
care  of  the  relative  to  whose  guardianship  she  was  finally 
intrusted.  The  court  might  have  desired  to  know  from  the 
lips  of  the  infant  herself  whether  she  was  properly  treated, 
or  whether  any  reason  existed  why  she  should  not  be  con- 
tinued in  the  situation  in  which  she  then  was.  She  might 
have  been  called  as  a  witness  for  that  purpose ;  and  if  the 
court  saw  fit  to  examine  her  without  oath,  it  certainly  could 
not  prejudice  the  decree  or  justify  this  court  in  inferring  that 
it  was  made  upon  improper  grounds  or  under  the  influence 
of  unlawful  evidence. 

The  decree  of  the  Orphans  Court  is  in  all  things  affirmed. 
Costs  upon  the  appeal  are  allowed  to  neither  party,  as  against 
the  other. 

2z* 
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ACCOUNT. 
See  ExEouTOBs  avd  Adhikistbators,  6  to  15 ;  Pabthebbhip,  1  to  5. 

ADMINISTRATION  BOND. 

1.  A  general  creditor  of  an  estate  is  a  "  party  j^rieved"  in  the  contempla- 
tion of  the  statute,  which  provides  that  if  an  administration  bond 
shall  become  forfeited,  it  shall  be  lawful  for  the  Ordinary  to  cause  the 
same  to  be  prosecuted  at  the  request  of  any  party  grieved  by  such  for- 
feiture. It  is  not  necessary  that  he  should  have  established  his  claim 
by  a  judgment. 

All  that  can  properly  be  required  is,  that  the  creditor  should  show  a 
prima  facU  case  of  indebtedness  on  the  part  of  the  estate,  and  of  a  for- 
feiture of  the  bond  by  the  administrator.  In  the  matter  of  Conrad 
Bonjuus,  493 

2.  It  is  the  duty  of  the  Ordinary  to  see  that  the  bond  is  not  prosecuted 
at  the  instance  of  a  stranger,  or  for  the  purposes  of  vexation  or  oppres- 
sion. Beyond  this  no  possible  good  can  result  from  throwing  ob- 
stacles in  the  way  of  enforcing  a  remedy  upon  the  bond  of  the  ad- 
ministrator. *  ib. 

3.  After  an  administrator  had  settled  his  final  account  in  the  Orphans 
Court,  showing  a  considerable  balance  in  his  hands,  and  after  the  court 
had  made  a  decree  of  distribution  directing  said  balance  to  be  dis- 
tributed among  the  next  of  kin  of  the  intestate,  a  suit  was  brought 
and  a  judgment  recovered,  in  the  name  of  the  Ordinary,  aeainst  the 
administrator  and  his  sureties  on  the  administration  bona.  On  an 
application  to  the  Ordinary  to  have  the  amount  due  one  of  the  next  of 
kin  satisfied  out  of  the  judgment  on  the  administration  bond,  it  was 
hdd^ 

That  the  surety  on  the  administration  bond  could  not  successfully  re- 
sist such  an  application  by  proving  that  a  part  of  the  assets  which 
made  up  the  balance  found  to  be  in  the  bauds  of  the  administrator 
consisted  of  a  debt  due  from  the  administrator  to  the  intestate,  which 
had  never  been  realized  to  the  estate  because  of  the  continued  itisol- 
vency  of  the  administrator.     Ordinary  v.  Kershaw,  527 

4.  That  by  the  express  provisions  of  the  statute,  as  well  as  by  the  well 
settled  rules  of  law,  the  decree  of  the  Orphans  Court  on  the  final  set- 
tlement of  the  administrator  is  final  and  conclusive,  and  cannot  col- 
laterally be  drawn  in  question.  ib. 

5. 1  This  court  is  not  the  proper  tribunal  for  the  surety  to  obtain  such  re- 
lief. The  proper  course  for  the  surety  in  such  a  case  is  to  make  appli- 
cation to  tne  court  in  which  the  decree  was  made  or  to  proceed  by  bill 
in  Chancery.  ib. 

6.  As  against  the  surety,  if  in  case  of  clear  insolvency  the  administrator 
should  charge  himself  with  a  debt  of  his  own,  or  of  a  third  person 
who  was  insolvent,  by  design  or  by  mistake,  and  the  decree  should  bo 
made  accordingly,  it  would  operate  as  a  fraud  upon  the  surety,  and 
would  be  relieved  against  in  Chancery.  ib. 
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7.  The  petitioaen  are  entitled  to  have  aseeesed  and  raised  upon  the  judg- 
ment the  fall  amount  of  their  distribative  shares  according  to  the  de- 
cree of  the  Orphans  Court.  ib. 

ADULTERY. 
See  Divorce. 

ADVANCEMENT. 

1.  A  conveyance  of  real  estate  by  a  father  to  his  son  hdd^  under  the  cir- 
cumstances of  this  case,  to  be  an  advaneement.    Spur  v.  Sj^eer^       240 

2.  The  clause  in  a  deed  acknowledging  pay^ment  of  the  consideration  is 
merely  prima /ocie  evidence,  ana  according  to  the  current  of  American 
cases  and  the  well  settled  doctrine  in  this  state,  may  be  explained, 
varied,  or  rebutted  bv  parol  proof.  ib. 

3.  The  declarations  of  tne  father,  whether  made  at  the  time  of  the  trans- 
action or  afterwards,  are  competent  evidence  to  prove  that  the  deed 
was  intended  as  an  advancement.  It  is  a  question  of  intent,  and  may 
be  shown  by  the  declarations  of  the  parent  or  the  admissions  of  the 
child.  ib. 

4.  If  there  be  no  direct  evidence  of  intent,  it  may  be  inferred  from  the 
amount  and  character  of  the  gift.  ib. 

5.  The  beneficent  design  of  the  statute,  in  securing  to  all  the  children  an 
equal  portion  of  the  inheritance,  is  in  accordance  with  the  spirit  and 
genius  of  our  institutions.  Equality  is  equity,  and  it  is  the  duty  of 
the  court  especially  to  see  that  its  purpose  shall  not  be  frustrated, 
except  upon  the  most  satisfactory  grounds  and  upon  the  clearest  evi- 
dence, ib. 

AFFIDAVITS. 

See  Practice,  9  to  15. 

AGENT. 
See  Executors  ^sn  Administrators,  12;  Mortqaqe,  35,  36;  Surety,  2. 

AGREEMENT. 

1.  No  specific  performance  of  a  contract  can  be  decreed  in  equity  unless 
the  contract  be  actually  concluded  and  certain  in  all  its  parts.  If  the 
matter  still  rests  in  treaty,  or  if  the  agreement  in  any  material  partic- 
ular be  uncertain  or  undefined,  equity  will  not  interfere.  MciCMin 
V.  Brown,  13 

2.  Where  the  defendant  leased  to  the  complainant  a  hotel  and  its  furni- 
ture, for  a  specified  term,  for  $8000  rent,  and  the  lease  contained  the 
further  stipulation,  that  if  the  complainant  should  keep  the  hotel  in  a 
proper  manner,  he  shoald  have  the  privilege  of  re-leasing  the  same 
(exclusive  of  the  furniture)  upon  the  same  terms,  except  that  the  rent 
should  be  $7000  per  annum,  and  that  the  complainant,  if  he  exercised 
such  privilege,  should  purchase  the  furniture  at  a  stipulated  price,  and 
th4it  the  timea  or  erediU  to  be  given  by  the  defendant  to  the  complainant 
should  be  the  subject  of  cmrangement  between  the  parties;  and  the  par- 
ties not  being  able  to  agree  as  to  the  time  of  credit  on  which  the  fur- 
niture should  be  sold,  it  was  held,  on  a  bill  filed  by  the  lessee  against 
the  lessor  to  compel  a  renewal  of  the  lease,  and  a  sale  of  the  farnitnre 
on  such  credit  as  the  court  should  deem  reasonable,  that  the  specific 
performance  of  this  contract  could  not  be  decreed  in  equity,  the  court 
naving  no  power  to  fix  a  term  of  credit  for  the  parties.  ib. 

3.  A  party  who  has  utterly  failed  to  perform  an  agreement  on  his  part 
can  have  no  claim  to  a  specific  performance.    Ikirl  v.  Halsey,        332 
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4.  Where  the  vendor  ia  foand  a  lunatic  from  a  date  subsequent  to  the 
time  of  the  contract  to  purchase,  but  prior  to  the  execution  of  the  con- 
veyance, the  purchaser  may  enforce  tne  completion  of  the  contract  by 
a  bill  for  specific  performance.     Yattger  v.  S«inner,  389 

5.  When  the  vendor  is,  by  an  inquisition,  found  a  lunatic  from  a  date 
prior  to  the  contract  of  purchase,  the  other  party  may  file  a  bill  for 
specific  performance,  and  obtain  an  issue  to  inquire  whether  the  de- 
fendant was  a  lunatic,  or  whether  the  contract  was  executed  during  a 
lucid  interval ;  and  if  found  in  his  favor,  he  may  have  a  decree  for 
specific  performance.  So  he  may  ask,  in  the  alternative,  to  have  the 
contract  either  performed  or  discharged.  ib. 

See  lHJU5cnoH,  21;  Lusatic,  6;  Mobtgaox,  35,  37. 

AMENDMENT. 
See  HusBAHD  asd  Wife,  8,  9 ;  FLEADiira,  3, 18, 19 ;  Pbactice,  5  to  15. 

ANSWER. 
See  EviDEHcas,  7  to  16 ;  Pleadiso,  20,  21. 

APPEAL. 

1.  When  one  of  the  parties  to  the  decree  sought  to  be  revived  and  ap- 
pealed from  was  at  the  time  of  the  decree,  and  still  is  a  married 
woman,  as  to  her,  the  statutory  bar  to  an  appeal  after  three  years 
from  the  date  of  the  decree  does  not  operate,  but  the  right  of  appeal 
continues  for  three  years  after  such  disability  shall  be  removed.  Feer 
V.  Cookerow,  361 

2.  One  of  several  persons  against  whom  a  joint  decree  is  rendered  may 
appeal  and  carry  up  the  whole  case  for  review,  although  the  right  of 
appeal  may  have  been  lost  bv  the  other  parties.  ib. 

3.  llie  fact  that  the  decree  soueht  to  be  appealed  from  has  been  executed 
does  not  deprive  the  party  of  his  right  of  appeal.  The  execution  of  the 
decree,  either  before  or  after  the  appeal,  in  no  wise  interferes  with  the 
right  of  appeal  or  with  the  proceedings  upon  it.  ib. 

4.  No  appeal  lies  from  a  statement  or  restatement  of  accounts  by  the  sur- 
rogate, but  only  from  a  decree  of  the  court.     Oooley  v.  Vantyekd^  496 

See  Bevivob,  1. 

ARBITRATION  AND  AWARD. 
See  Pleadiko,  4,  6;  Trust  and  Tbustee,  11  to  16. 

ASSIGNEE. 
See  BoTA  Fide  Pubchaseb,  1  to  5 ;  Mobtgaoe,  pauim, 

ATTACHMENT. 

1.  The  service  of  an  attachment  upon  mortgaged  premises,  after  the  exe- 
cution and  delivery  of  a  mortgase,  but  before  it  is  recorded,  creates  no 
lien  upon  the  prior  estate  of  the  mortgagee,  if  the  mortgage  is  re- 
corded before  judgment  under  the  attachment.     Oampion  v.  K\IU,    229 

2.  The  statute  declares  an  unrecorded  mortgage  void  only  as  against  a 
subsequent  J  tM^ffmcrU  creditor  not  having  notice  of  the  mortgage,  but 
leaves  it  in  full  force  as  against  an  attacning  creditor.  ib. 

3.  Under  the  attachment  act  of  this  state,  a  debt  due  from  the  defendant 
in  attachment  on  negotiable  paper  before  maturity,  is  no  less  a  right 
or  credit  of  the  defendant,  than  a  debt  due  upon  tne  same  paper  a&r 
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maturity,  or  upon  paper  not  negotiable,  and  Boch  a  debt  is,  br  the  ex- 
press terms  ox  the  statute,  made  liable  to  attachment  Sriant  ▼. 
Seed,  271 

See  IVTEBFLEADBB,  1. 

ATTORNEY  AND  CLIENT. 

1.  Where  an  attorney  deals,  either  with  his  client  or  with  others,  in  rela- 
tion to  the  property  which  is  the  subject  matter  of  litigation,  as  where 
he  purchases  from  his  client  the  property  in  dispute,  in  regard  to 
which  he  has  superior  means  of  knowledge,  as  well  as  undue  influence 
oyer  his  client,  aerived  from  his  position ;  or  where,  in  the  absence  of 
his  client,  he  purchases  property  sold  under  an  execution  in  his  hands, 
or  with  Uie  management  of  which  he  is  intrusted,  in  such  cases  the 
parties  are  regarded  as  standing  to  each  other  in  the  relation  of  trus- 
tee and  cestui  que  trutt.    Brown  v.  Bulkley,  451 

2.  In  this  class  of  cases,  the  principle  will  be  applied  and  enforced,  even 
after  the  relation  of  attorney  and  client  has  ceased  to  exist.  ib. 

3.  Where  the  relation  of  solicitor  and  client  exists,  and  a  security  is  taken 
by  the  solicitor  from  his  client,  as  compensation  for  his  services,  the 
presumption  is  that  the  transaction  is  unfair,  and  the  anus  of  proving 
its  fairness  is  upon  the  solicitor.  ib. 

4.  Such  security  will  not  be  set  aside  as  void,  but  will  be  suffered  to  stand 
as  security  for  the  amount  justly  due  upon  it.  ib. 

5.  How  far  a  claim  for  relief  in  this  court  against  such  a  security  will  be 
affected  by  the  fact  that  the  contract  was  made  in  New  York,  one  of 
the  parties  being  a  citizen  of  that  state  and  an  attorney,  not  of  the 
courts  of  this  state,  but  of  New  York — query  f  ib. 

6.  Where  an  attorney,  havins  obtained  for  bis  client  a  bond  and  warrant 
of  attorney  to  confess  juogment  from  a  debtor,  neglects  to  enter  up 
such  judgment,  and  afterwards  obtains  a  bond  and  warrant  of  attorney 
from  the  same  debtor  for  a  debt  due  to  himself,  and  enters  up  his  own 
judgment  first,  so  as  to  obtain  priority  over  his  client,  these  circum- 
stances constitute  a  gross  breach  of  duty  on  the  part  of  the  attorney, 
and  present  a  clear  Rround  of  equitable  relief.  ib. 

7.  A  complainant  who  has  filed  a  Dill  against  his  attorney  to  set  aside 
securities,  on  the  ground  that  they  were  obtained  from  him  by  fraudu- 
lent representations  as  to  their  character  and  by  false  reading,  and  has 
failed  to  prove  the  case  made  by  his  bill,  cannot  obtain  relief  on  such 
a  bill  by  claiming  that  the  securities  are  fraudulent  because  of  the  re- 
lation of  attorney  and  client  existing  between  him  and  the  defendant. 
Such  a  claim  is  inconsistent  with  the  case  made  by  the  bill.  ib. 

BILL  QUIA  TIMET. 
See  LuHATic,  1. 

BONA  FIDE  PURCHASER. 

1.  If  the  assignee  of  a  mortgage,  fraudulent  in  its  inception,  and  void  as 
against  creditors,  purchase  tne  mortgage  with  knowledge  of  the  fraud, 
he  is  not  a  bonajide  purchaser,  and  the  fact  that  he  paid  full  considera- 
tion for  the  assignment  will  not  aid  him.    Danhury  v.  Robinson^    213 

2.  In  a  suit  by  the  assignee  to  foreclose  such  a  mortgage,  the  onus  of 
proving  that  complainant  is  not  a  h<ma  fdt  purchaser  is  on  tiie  de- 
lendant.  ib. 

3.  The  title  of  a  h<mafidA  purchaser  of  such  a  mortgage  without  notice 
of  the  fraud  is  valid  as  against  the  ere^JUjrz  of  the  mortgagor.  The 
distinction  which  has  been  made  in  some  cases  between  a  deed  to  de- 
fraud cTtdiioTi  and  a  deed  to  defraud  subsequent  ;>urcAa«er<  held  to  be 
without  foundation.  ib. 
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4.  The  rights  of  the  bona  fide  purchaser  from  the  fraadulent  grantee  are 
not  impaired  by  the  fact,  that  judgments  were  recovered  by  the  credi- 
tors aeainst  the  fraudulent  grantor  prior  to  the  conveyance  by  the 
fraudulent  grantee.  lb. 

5.  A  concealed  defect  or  secret  equity  arising  from  the  conduct  of  those 
who  previously  owned  the  property,  of  which  the  purchaser  had  no 
notice,  cannot  be  set  up  against  him.  ib. 

See  LuvATic,  5  to  6 ;  Partvebseip,  12. 

BOND. 
See  ADMnriSTSATiov  Bohd;  Subett,  1,  2. 

BUILDING  ASSOCIATION. 

1.  J.  B.  C,  the  defendant,  being  a  member  of  the  plaintiffs'  association, 
borrowed  of  plaintiffs  $2000,  and  for  security,  executed  to  them  abend 
and  mortgage,  the  condition  of  which  bond  was  as  follows,  viz.  that 
the  said  J.  B.  C.  should  pay  to  the  complainants  the  interest  on  the 
principal  sum  of  $2000,  together  with  the  regular  monthly  instalments 
of  one  dollar  on  each  share  of  the  capital  stock  of  the  association  then 
owned  by  him  on  the  first  Monday  of  each  month  thereafter,  the 
said  interest  at  the  rate  of  one  half  of  one  per  cent,  monthly  thereafter 
until  the  said  principal  sum  of  $2000  shatl  be  paid ;  and  in  case  the 
said  J.  B.  C.  shall  neglect  to  pay  the  said  regular  monthly  instalments 
of  one  dollar  on  each  share  of  stock  aforesaid  for  the  space  of  six  cal- 
endar months,  or  in  case  six  months'  interest,  or  that  amount  of  inter- 
est at  the  rate  aforesaid  on  the  said  principal  sum  of  $2000  shall  be  at 
any  time  in  arrears  and  unpaid,  if  the  said  J.  B.  C.  shall  immediately 
pay  to  the  complainants  the  whole  of  said  principal  sum  of  $2000, 
with  lawful  interest  thereon  as  aforesaid,  then  said  bond  or  obligation 
shall  be  void. 

At  the  same  time  J.  B.  C,  owning  ten  shares  of  the  stock  of  the  asso- 
ciation, as  required  by  the  constitution  of  the  company,  transferred 
the  said  ten  shares  of  stock  to  complainants  as  collateral  and  addi- 
tional security  to  the  mortgage. 

Afterwards,  J.  B.  C.  executed  a  second  mortgage  on  the  same  premises 
to  H.,  and  subsecjuently,  being  in  failing  circumstances,  conveyed  the 
mortgaged  premises  to  H.  in  lee. 

Subsequent  to  the  mortgage  and  conveyance  to  H.,  judgments  at  law 
were  recovered  against  J.  B.  C.  by  other  creditors,  and  executions 
issued  thereon  ana  levied  on  the  ten  shares  of  stock  transferred  by 
him  to  the  complainants. 

On  a  bill  filed  to  foreclose  complainants'  mortgage,  it  was  held — 
That  on  a  default  by  J.  B.  0.  in  the  performance  of  the  condition  of 
his  bond,  the  complainants  were  entitled  to  recover  the  principal  of 
the  bond,  $2000,  with  the  arrears  of  interest  due  thereon,  without  any 
deduction  for  the  monthly  instalments  which  had  been  paid  by  J.  iS. 
C.  on  his  stock,  or  for  the  premium  on  the  loan  or  fines  paid  by  him 
to  the  association.  Mechanics  Building  and  Loan  Association  v.  Con- 
over,  219 

2.  That  if,  by  the  default  of  a  member  of  the  association,  his  mortgage  is 
forfeited,  he  must  pay  the  mortgage  debt,  as  any  other  obligor  not  a 
member  must  do.  The  benefit  ot  his  membership  he  receives  in  the 
value  of  his  shares  when  the  scheme  is  accomplished.  ib. 

:>.  The  defendant,  H.,  has  no  equity  as  against  tne  execution  creditors  of 
J.  B.  0.  to  have  the  securities  marshaled  so  as  to  compel  the  complain- 
ants to  exhaust  the  ten  shares  of  stock  in  satisfaction  of  their  mort- 
gage before  resorting  to  the  land  covered  by  their  mortgage.  ib. 
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4.  The  principle  of  marshaling  Mcnriiies  in  favor  of  creditors  is  a  famil- 
iar one,  constantly  recognised  and  acted  upon  in  courts  of  equity.  Bat 
it  will  never  be  appliM  when  it  is  injurious  to  a  third  party  over 
whom  the  party  claiming  the  benefit  of  the  principle  has  no  superior 
equity.  ib. 

5,  The  transfer  of  the  shares  to  the  association  is  in  the  nature  of  a 
pledge  rather  than  of  a  chattel  mortgase.  The  shares  remain  the 
property  of  the  shareholder  for  any  lawful  purpose  except  that  of  de- 
feating the  lien  of  the  association.  He  retains  his  right  of  member- 
ship, ib. 

BURTHEN  OF  PROOF. 
See  Attobhey  avd  Clieht,  3 ;  Bova  Fide  Fubchaseb,  2. 

CHATTEL  MORTGAGE. 
See  MoBTOAOE. 

CHILDREN. 
See  Will,  44  to  61. 

CONTINGENT  REMAINDER. 
See  Deed,  3 ;  Will,  6,  7,  53  to  58. 

CONTRACT. 
See  Agreement. 

CORPORATION. 

1.  A  supplement  to  the  act  concerning  corporations,  approved  February 
28th,  1849,  reouires  all  companies  incorporated  under  the  laws  of  this 
state,  whose  coarters  do  not  designate  their  place  of  meeting,  to  hold 
their  business  meetings  and  the  meetings  of  tneir  directors  in  the  state 
of  New  Jersey.     HiUet  v.  JParrish,  380 

2.  Independent  of  this  statutory  provision,  it  is  a  rule  of  law  that  a  pri- 
vate corporation  whose  charter  has  been  granted  by  one  state,  cannot 
hold  meetings  and  pass  votes  in  another  state.  It  ezints  by  force  of 
the  law  that  created  it,  and  where  that  law  ceases  to  exist,  and  is  not 
obligatory,  the  corporation  can  have  no  existence.  ib. 

3.  When  it  appears  that  resolutions  of  the  board  of  directors  of  a  corpo- 
ration of  this  state  authorizing  the  transfer  of  stock  were  passed  at  a 
meeting  held  in  Philadelphia,  such  resolutions  are  void,  and  the  trans- 
fer of  stock,  in  pursuance  of  them,  to  the  directors  who  participated 
in  the  illegal  proceedings  can  vest  no  title  in  them.  ib. 

4.  On  a  bill  Sled  to  restrain  the  holders  of  certain  stock  in  a  corporation 
from  selling  or  transferring  thfe  same,  or  from  voting  thereon  at  the 
then  next  ensuin^^  election  for  directors,  which  was  to  be  held  within 
three  days  after  filing  the  bill,  it  was  held  that,  as  the  effect  of  restrain- 
ing the  defendants  from  voting  upon  the  stock  might  have  been  to 
change  the  result  of  the  election,  and  the  consequent  control  of  the 
affairs  of  the  company,  without  giving  an  opportunity  to  those  hold- 
ing the  legal  title  to  a  majority  of  the  shares  of  being  heard  in  their 
defence,  the  injunction  in  that  respect  should  be  denied.  ib. 

5.  A  resolution  passed  by  the  board  of  directors  of  a  corporation,  the  de- 
sign and  effect  of  which  was  to  transfer  the  property  of  the  company 
to  the  directors  without  value,  or  by  way  or  inducement  to  them  to 
pay  their  honest  debts  to  the  company,  is  illegal  and  void.  ib. 
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6.  The  fact  that  the  only  party  to  be  iojared  by  the  transfer  of  stock,  in 
pursaance  of  such  a  resolution,  was  himself  acting  fraudulently  towards 
the  company,  will  not  justify  a  violation  of  their  duty  on  the  part  of 
the  directors.  ib. 

7.  The  acceptance  by  a  stockholder  of  a  dividend  upon  his  stock  can  be 
no  ratification  of  the  illegal  conduct  of  the  directors.  ib 

See  BuiLDiiro  Association,  5 ;  iHjuscrioir,  20,  21 ;  Pbactics,  9, 13. 

COSTS. 

1.  On  a  bill  and  decree  for  the  foreclosure  of  a  mortgage,  where  the 
mortgaged  premises  were  insufficient  to  satisfy  the  complainant's  mort- 
gage and  costs,  and  a  prior  mortgage,  the  amount  ot  which  was  in- 
cluded in  the  decree,  the  complainant  asks  a  decree  against  all  the 
defendants  personally  for  the  costs:  the  defendants,  who  were  the 
mortgagors,  the  prior  mortgagee,  and  the  purchaser  of  the  equity  of 
redemption  under  a  judgment  against  the  mortgagor,  resisted  the  com- 

Elainant's  claim  to  foreclose  on  the  ground  that  the  mortgage  was 
'audulent,  it  was  field — 

1.  As  against  the  mortgagor,  the  complainant  is  entitled  to  costs  ;  he 
is  personally  liable  for  the  debt,  and  his  defence  is  unfounded  and  un- 
reasonable. 

2.  Ordinarily  the  purchaser  of  the  equity  of  redemption  would  stand 
in  the  shoes  of  the  mortgagor,  and  woula  be  liable  for  so  much  of  the 
costs  as  were  occasioned  oy  his  ill  advised  defence ;  but  under  the  pe- 
culiar circumstances  of  this  case,  he  was  held  not  personally  liable  for 
costs. 

3.  The  prior  mortgagee,  having  by  his  answer  attacked  the  validity  of 
complainant's  mortgage,  when  the  protection  of  his  rights  required  no 
such  defence,  his  conauct  was  hela  vexatious,  and  costs  were  denied 
him  out  of  the  estate ;  and  also  held^  that  in  strict  e(^uity,  he  was  per- 
sonally liable  for  all  the  extra  costs  occasioned  by  his  answer.  Dan- 
hury  V.  Robirufm,  324 

2.  Where  three  defendants  employed  the  same  solicitor,  and  filed  separate 
answers,  all  presenting  the  same  defence,  the  only  effect  of  whicn  was 
to  swell  the  costs  ana  diminish  complainant's  security,  the  practice 
was  declared  unwarranted  and  vexatious.  ib. 

3.  When  both  parties  to  a  cause  are  partially  euccessful,  it  is  in  accord- 
ance with  the  usual  practice  in  equity  not  to  allow  costs.  Fairchild  v. 
Hunt,  367 

1.  An  allowance  in  the  bill  of  costs  in  the  Orphans  Court  of  "  $30  court 
fees  "  is  erroneous,  and  must  be  disallowed.   CooUy  v.  Vansyckle,    496 

').  The  allowance  of  $60  beyond  the  amount  of  legal  fees  to  the  judges  of 
the  Orphans  Court,  and  of  $200  to  the  counsel  of  each  party,  must  be 
struck  out  of  the  costfl.  The  extra  allowance  to  the  court  has  been 
repeatedly  held  to  be  illegal,  and  under  the  circumstances  of  this  case 
there  is  no  ground  for  the  allowance  of  counsel  fees  out  of  the  estate 
to  either  party.    Pursel  v.  Pursel,  514 

<i  An  executor  propounding  a  will  for  probate,  acting  in  good  faith,  is 
entitled  to  costs  out  of  the  estate,  whether  probate  be  granted  or  re- 
fused.   Ptrrine  v.  ApplegaU,  531 

7.  When  probate  is  granted,  if  the  party  contesting  the  validity  of  the 
will  merely  cross-examines  the  suoscribing  witnesses  to  the  will,  and 
other  witnesses,  if  any,  on  the  part  of  the  probate,  he  is  not  charged 
with  costs.  If  he  sets  up  insanity,  or  calls  witnesses  other  than  the 
subscribing  witnesses  to  tne  will,  he  will  be  required,  at  the  discretion 
of  the  court,  to  pay  costs  to  the  opposite  party.  ib. 

^.  If  probate  be  denied,  the  party  contesting  the  validity  of  the  will  is 
entitled  to  costs  out  of  the  estate.  ib. 

Vol.  I.  3  A 
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The  practice  which  obtained  in  some  of  the  coanties  of  the  state  pre- 
Tioos  to  the  act  of  1865,  (Iftx.  Dig.  562,  {  60,)  in  all  litigated  cases,  of 
charing  the  entire  costs  of  contesting  the  validity  of  wills  of  both 
parties  upon  the  estate,  held  to  be  without  legal  justification,  and  very 
strongly  condemned.  ib. 

0.  The  act  of  1855  is  little  more  than  a  legislative  recognition  of  the  cor- 
rect practice  of  the  court,  differing  only  in  this,  that  it  allowed  the 
coart  no  discretion,  but  made  the  rule  compulsory,  that  in  all  cases 
where  the  will  was  admitted  to  probate,  if  the  party  contesting  the 
will  examined  any  witnesses  other  than  the  subscribing  witnesses  he 
should  pay  costs  to  the  successful  psrty.  ib. 

10.  The  operation  of  the  act  of  1861  (iVtj.  Dig.  592,  {  86,)  is  not  to  re- 
store tne  erroneous  practice,  but  simply  to  give  to  the  court  the  dis- 
cretion which  it  formerly  exercised.  It  should  not  be  so  construed  as 
to  give  the  least  sanction  or  countenance  to  the  practice  of  burthening 
estates  with  the  entire  costs  of  a  controversy  waged  unsuccessfully 
agaibst  the  validity  of  a  will.  It  must  be  an  extreme  case  that  would 
justify  a  court  in  giving  costs  to  an  unsuccessful  party  in  contesting  a 
will.  lb. 

11.  The  effect  of  the  two  acts  is,  that  if  the  party  contesting  the  will 
"have  no  reasonable  cause  therefor,"  he  muH  pay  the  costs  of  botli 

Sarties.  If  he  have  reasonable  costs  therefor,  tnat  fact  may,  in  the 
iscretion  of  the  court,  exempt  him  from  the  payment  of  costs  to  the 
successful  party,  but  will  not  of  itself  entitle  him  to  costs  out  of  the 
estate.  ib. 

12.  The  circumstances  of  this  case  were  held  to  juttify  the  conclusion  ot 
the  Orphans  Court,  that  the  party  contesting  the  will  had  reasonable 
grouna  for  so  doing,  and  the  decree  relieving  him  from  the  payment 
of  costs  to  the  successful  party  was  affirmed.  ib. 

13.  Although  an  executor  is  allowed  his  costs  out  of  the  estate  though  the 
will  be  not  established,  because  it  is  his  duty  to  offer  the  will  for  pro- 
bate, yet  if  a  will  is  offered  for  probate  by  a  legatee  or  party  inter- 
ested other  than  the  executor,  he  will,  if  unsuccessful,  be  condemned 
in  costs.  ib. 

11.  It  is  an  equally  well  settled  general  rule,  that  the  next  of  kin  or  le^- 
tec  under  a  former  will  is  entitled  to  public  and  full  probate  of  a  will 
by  the  subscribing  witnesses.  He  will  not,  therefore,  be  condemned 
in  costs  for  requiring  such  probate,  if  he  merely  interrogates  the  wit- 
nesses in  support  of  it,  unless  his  conduct  be  clearly  vexations.         ib. 

15.  Where  an  appeal  from  a  decree  admitting  a  will  to  probate  is  from  an 
entire  decree,  and  alleges  that  every  part  thereof  is  erroneous,  the  ap- 
pellant's right  of  appeal  cannot  be  forfeited,  because,  before  or  at  the 
argument,  he  waives  his  other  grounds  of  appeal,  and  relies  alone 
upon  the  matter  of  costs  for  reversal.  ib. 

16.  Inasmuch  as  the  question  of  the  operation  of  the  statutes  of  1855  and 
1861  upon  the  question  of  costs,  and  the  proper  practice  under  them, 
was  a  new  one,  and  proper  to  be  considered  and  settled  in  this  court, 
the  decree  appealed  from  was  affirmed  without  costs  against  the  appel- 
lant, ib. 

See  MoETQAGE,  23,  29 ;  Peactice,  1  to  4 ;  Will,  1  to  43. 

COUNSEL  FEES. 
See  Costs,  6. 

CREDITOR. 

1.  The  real  ground  for  not  sustaining  the  bill  of  a  general  creditor  against 
the  fraudulent  disposition  of  his  debtor's  property  b,  that  the  debt  is 
no  charge  or  lien  upon  the  property  of  the  debtor.  Oakley  y.  Pound,  178 
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2.  When  a  mortffaffe  is  soaght  to  be  impeached  by  creditors  of  the  mort- 
gagor as  fraaaulent  and  void  as  against  them,  the  facte  that  the  mort- 
gage was  executed  by  a  son  to  his  mother  when  the  son  was  on  the 
eve  of  insolvency,  and  that  it  was  done  on  the  motion  of  the  son  him- 
self, and  not  at  the  instance  or  request  of  the  mother,  are  not  in 
themselves  circumstances  which  furnish  conclusive  evidence  of  fraud. 
Cbfey  v.  Coley,  360 

3.  A  debtor  in  jailing  circumstances  has  an  undoubted  right  to  prefer  any 
creditor,  as  well  a  parent  or  other  near  relation  as  a  stranger ;  and  if 
the  debt  were  bona  fide  due,  the  strongest  considerations  of  duty  may 
prompt  a  son  to  prefer  the  claim  of  a  widowed  mother  over  the  claims 
of  mere  strangers.  ib. 

4.  When  part  of  the  consideration  of  a  mortgage,  alleged  to  be  fraudu- 
lent as  against  creditors,  appears  to  have  been  for  a  debt  actually  and 
bona  fide  due  from  the  mortgagor  to  the  mortgagee  at  the  time  of  the 
execution  of  the  mortgage,  and  the  residue  was  without  lawful  con- 
sideration, in  the  absence  of  satisfactory  proof  of  actual  fraud  the 
mortgage  will  be  sustained  to  the  extent  of  the  consideration  actually 
given,  and  will  be  declared  void  as  to  the  residue,  as  against  the  claims 
of  subsequent  judgment  creditors.  ib. 

See  ADMiirisTEATioir  Bond,  1,  2;  Bona  Fide  Purchaser,  3,  4;  Buildiho 
Association,  3,  4;  Deed^  4,  5;  Husband  and  Wife,  1  to  5,  12; 
Pleading,  12  to  14 ;  Subrogation,  1,  2. 

DECREE  OF  DISTRIBUTION. 

1.  The  Orphans  Court  of  the  county  of  Hunterdon  having  made  a  decree 
of  distribution  of  the  estate  of  an  intestate,  by  which  they  ordered 
that  the  balance  in  the  hands  of  the  administrator  should  be  paid  to 
the  children  of  a  deceased  son  of  the  intestate,  and  the  administrator 
having  soon  afterwards  paid  the  entire  balance  in  his  hands  to  the 
distributees  pursuant  to  the  decree ;  more  than  a  year  after  such  pay- 
ment, the  court,  at  the  instance  of  other  persons  claiming  to  be  of  the 
next  of  kin  of  the  intestate,  granted  a  rule  requiring  the  administrator 
to  show  cause  why  the  decree  of  distribution  should  not  be  set  aside, 
which  rule  was  afterwards  made  absolute ;  and  it  was  ordered  and  de- 
creed by  the  court  that  the  former  decree  of  distribution  should  be  set 
aside ;  on  an  appeal  from  this  last  decree  to  the  Ordinary,  it  was  held — 
That  the  decree  of  distribution  is  in  its  nature  a  final  decree.  It  con- 
cludes the  rights  of  all  parties,  unless  appealed  from  within  six  months 
from  the  time  of  making  the  decree.     Exton  v.  Zule^  501 

2.  That  the  order  of  the  Orphans  Court  settins  aside  the  decree  of  distribu- 
tion is  clearly  illegal.  The  decree  was  itself  legal  and  in  accordance  with 
the  facts  established  in  evidence  before  the  court  at  the  time  it  was 
made.  The  administrator  was  bound  to  obey  it.  His  failure  to  do  so 
would  have  been  a  breach  of  his  duty,  and  would  have  subjected  him 
to  an  action  upon  his  bond  or  to  a  prosecution  before  the  Orphans 
Court.  ib. 

3.  The  establishment  of  the  doctrine,  that  because  the  statute  requires 
the  court  to  order  an  eoual  distribution  among  all  the  next  of  kin,  if 
in  making  the  decree  ot  distribution  the  court  commit  any  mistake  in 
fact  as  to  the  number  of  the  distributees,  or  any  error  in  law  as  to 
their  respective  rights,  the  decree  is  unauthorized  by  the  statute,  and 
therefore  null  and  void,  would  render  the  decree  perfectly  nugatory,  ib. 

4.  The  statute  refers  it  to  the  Orphans  Court  to  determine  upon  whom 
the  law  confers  the  estate.  The  person  to  whom  a  distributive  share 
is  allotted  by  the  court  is  in  contemplation  of  law  the  person  entitled 
to  receive  the  estate.  So  long  as  the  decree  stands  in  full  force  unap- 
pealed  from,  it  is  conclusive  upon  all  parties,  and  cannot  be  inquired 
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into  collaterally.  The  presomption  of  law  is  that  it  is  made  in  aocord- 
ance  with  the  requirements  of  the  statute  and  with  the  rights  of  the 
parties.  ib. 

5.  Under  our  Orphans  Court  system,  a  binding  decree  for  distribution 
may  be  made  after  a  decree  for  settlement  of  an  administrator's  ac- 
count without  any  other  notice  than  that  prescribed  by  the  statute  for 
the  settlement  of  the  account.  The  statutory  notice  is  constructive 
notice  to  all  parties  interested  in  the  account,  who  thereupon  become 
parties  to  the  proceeding,  and  are  bound  not  only  by  the  settlement  of 
the  accovDt,  but  also  by  the  decree  of  distribution.  ib. 

6.  The  decree  of  distribution  is  xM>t  a  new  proceeding,  but  is  merely  an- 
cillary to  the  decree  for  settlement  of  the  administrator's  account,   ib. 

7.  The  proceeding  to  obtain  a  decree  of  distribution  is  not  in  the  nature 
of  a  suit  between  party  and  party.  It  is  analogous  in  its  character  to 
a  proceeding  in  admiralty  or  other  proceeding  in  rem,  in  which  a  de- 
cmon  between  the  parties  before  the  court  settles  the  rights  of  all  par- 
ties to  the  property  in  question.  ib. 

8.  It  does  ZK>t  follow  that  an  Orphans  Court  may  make  a  valid  decree 
without  hearim-g  or  evidence.  The  decree  should  be  made  at  the  in- 
stance of  the  administrator  or  some  partv  interested.  It  should  be 
upon  hearing  and  upon  full  inquirv  into  the  rights  of  the  parties,    ib. 

9.  If  a  decree  should  be  made  upon  tue  application  of  the  aaministrator 
without  the  presence  of  any  party  in  interest,  and  without  notice  to 
such  parties,  if  there  be  no  proof  of  the  facts  upon  which  the  decree 
of  distribution  rests,  it  may  well  be  doubted  whether  such  a  decree 
would  be  sufficient  to  protect  the  administrator.  Such  proceeding 
would  be  in  violation  of  every  principle  of  justice,  and  would  afford 
strong  presumption  that  the  decree  was  fraudulently  obtained.         ib. 

10.  It  is  the  duty  of  the  court,  befbre  (distribution  is  decreed,  to  see  that 
the  case  is  clearly  proved.  If  there  be  reasonable  doubt  as  to  the 
rights  of  the  parties,  the  decree  should  be  denied.  When  once  made, 
and  not  appealed  from,  it  operates  as  an  efficient  shield  to  the  admin- 
istrator, and  protects  him  against  all  other  claimants.  ib. 

11.  If  a  party  entitled  to  a  distributive  share  is  by  the  decree  deprived  of 
his  rights  without  actual  notice  and  without  a  hearing,  hb  only  remedy 
is  against  the  distributees  who  have  received  the  estate.  ib. 

DECREE. 

Sec  Administbatioh  Bohd,  4;  Appeal,  1,  2, 3;  Decbeb  of  PiSTKiBirrioir ; 
DowER,  14 ;  Estate,  4 ;  Ibjvmctioh,  7 ;  Lim iTATioNi^  5 ;  Mobtoaqe, 
27 ;  Revivor,  1. 

DEED. 

1.  A  release  of  land,  being  a  common  law  oonveyaoce,  is  to  be  construed 
according  to  its  terms,  and  not  according  to  the  real  or  supposed  in- 
tention of  tbe-  parties.    Acktrmans  adm  r  v.  Vreelands  erV,  23 

2.  A  deed  of  release,  which  in  its  terms  is  an  absolute  release  of  all  the 
estate,  title,  interest,  property,  claim,  and  demand  whatsoever  of  the 
grantors  in  the  premises  in  queslrion,  and  every  part  and  parcel  thereof, 
must  operate,  according  to  its  terms,  to  eztioguish  all  the  interest 
which  the  grantors  then  had  in  the  land,  although  it  may  have  been 
given  only  for  the  purpose  of  effecting  a  partition  between  the  grantor 
and  grantee.  ib. 

3.  The  question,  how  far  a  deed  of  release  will  operate  to  inoBfer  a  mere 
contineent  remainder  discussed  but  not  decided,  it  not  be>n|{  con- 
sidered important  to  be  settled  in  this  case;  but  being  a  question  of 
strict  law  is  more  proper  to  be  settled  in  a  court  of  law.  ib. 

4.  A  deed  which,  thoush  not  in  form  an  assignm^it  for  the  ben^t  of 
creditors,  is  made  when  the  party  making  it  was  insolvent,  which  is  a 
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transfer  of  all  the  mntor's  residuary  interest  under  a  former  assign- 
ment made  in  New  York,  and  all  his  estate,  real  and  personal,  in  Iiew 
Jersey  and  elsewhere,  and  creates  a  trust  for  creditors,  contains  all  the 
elements  of  an  assignment.    IhUrchild  v.  Hunt^  367 

5.   8uch  an  instrument  held  to  be  void. 

1.  Because  its  operation  is  to  give  preference  to  one  class  of  creditors 
over  another,  in  direct  violation  of  the  terms  of  the  statute. 

2.  Because  it  reserves  to  the  assignor  a  control  of  the  property,  and 
provides  for  the  assignor  a  benefit  other  than  such  as  will  arise  from 
the  payment  of  his  oebts. 

3.  Because  it  contains  provisions  not  in  conformity  with  the  statute, 
and  hinders  and  delays  creditors  by  placing  the  property  beyond  the 
reach  of  legal  process.  ib. 

See  Advascemevt,  1,  2 ;  Bona  Fide  Puhchaseb,  3 ;  Tbust,  1  to  4. 

DEMURRER. 
See  Fleadiito  ;  Husband  and  Wife,  9. 

DESERTION. 
See  DivoBCE,  4  to  8. 

DEVASTAVIT. 
See  Trust  and  Trustee,  13. 

DEVISE. 
See  Will,  5  to  7. 

DISTRIBUTION. 
See  Decree  of  Distribution. 

DIVORCE. 

1.  The  act  of  the  legislature  of  1857,  which  declares  that  divorces  from 
the  bond  of  matrimony  may  be  decreed  for  desertion  for  the  term  of 
three  years,  does  not  repeal  that  part  of  the  act  of  1846  which  requires 
that  one  of  the  parties  shall  have  been  a  resident  of  this  state  for  five 
years.  To  maintain  such  a  suit,  five  years'  residence  of  one  of  the  par- 
ties in  this  state  is  still  necessary.     Brown  v.  Brown,  78 

2.  In  a  suit  for  divorce  on  the  ground  of  desertion,  when  the  parties 
were  married  in  New  York,  and  were  domiciled  there,  and  the  deser- 
tion took  place  there,  after  which  the  wife  comes  to  this  state,  leayins 
her  husband  and  children  remaining  in  New  York,  does  she,  by  such 
removal,  become  a  resident  of  this  state  within  the  spirit  and  meaning 
of  the  act  ? — Query  ib. 

3.  When  an  actual  residence  is  adopted  in  this  state,  under  circumstances 
which  warrant  the  conclusion  that  the  change  of  residence  was  made 
for  the  purpose  of  obtaining  a  divorce,  sound  policy  forbids  that  the 
judicial  tribunals  of  this  state  should  be  used  by  citizens  of  other 
states  in  evasion  of  their  own  laws,  or  to  procure  redress  for  which 
resort  should  be  had  to  their  own  tribunals.  ib. 

4.  The  voluntary  separation  by  a  wife  from  her  husband,  while  proceed- 
ings, at  his  instance,  were  pending  against  her  in  this  court  for  a  di- 
vorce on  a  charge  of  adultery,  does  not  constitute  a  wilful  desertion  in 
contemplation  of  law.     Marsh  v .  Marsh,  3ir> 

5.  On  the  contrary,  a  regard  for  public  decency,  as  well  as  the  settled 
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Tuage  of  the  coart.  requires  that  under  such  circamatances  the  parties 
should  not  live  together.  ib. 

6.  The  presumption  must  be,  if  the  wife  absent  herself  from  the  home  of 
her  husbana  pending  a  suit  against  her  for  adultery,  that  such  separa- 
tion is  by  his  procurement  or  with  his  assent.  ib. 

7.  The  court  regard  the  institution  of  a  suit  for  divorce  by  the  husband 
against  the  wife  as  a  sufficient  cause  for  allowing  a  separate  mainte- 
nance,  and  the  allowance  is  made  upon  the  principle  that  it  would  be 
improper  for  the  parties  to  cohabit  auring  the  penoing  of  such  suit  ib. 

8.  Desertion  is  a  question  of  intention.  It  is  the  intent  which  constitutes 
the  offence.  Any  circumstances  which  render  it  necessary  or  proper 
that  she  should  reside  elsewhere  than  with  her  husband  is  a  valid  de- 
fence to  a  charge  of  desertion.  ib. 

9.  On  a  bill  filed  by  a  wife  against  her  husband  for  a  divorce  on  the 
'  ground  of  adultery,  held  that  if  the  wife,  having  knowledge  of  the 

adultery,  or  reason  to  believe  it,  continued  voluntarily  to  Eve  with 
her  husband,  except  for  imperative  reasons,  it  constitutes  a  condona- 
tion of  the  offence,  and  she  is  not  entitled  to  a  divorce.  SUvens  v. 
Steveru,  374 

10.  When  it  appears  that  the  wife  has  continued  to  live  with  the  husband 
after  the  offence  charged  is  proved  to  have  been  committed,  there 
should  be  facts  or  circumstances  to  show  that  the  offence  has  not  been 
condoned,  or  a  clear,  express,  and  unequivocal  denial  by  the  com- 
plainant of  knowledge  of  the  husband's  infidelity  durine  the  contin- 
uance of  their  cohabitation,  and  a  report  of  the  master  adverse  to  the 
condonation.  ib. 


See  MoBTOAQE,  63  to  65. 


DOWER. 


1.  On  a  bill  filed  to  recover  dower  in  a  lot  of  land,  which  had  been  pur- 
chased by  the  husband  of  the  plaintiff,  subject  to  a  mortgage  given  by 
a  former  owner,  it  appeared  that  the  equity  of  redemption  had  been 
Eold  by  the  sheriff,  in  the  lifetime  of  the  husband,  on  an  execution 
against  him,  to  a  purchaser  who  afterwards  paid  the  mortgage  debt 
and  took  no  assignment  of  the  mortgage,  but  caused  it  to  be  cancelled 
of  record,  and  afterwards  transferrea  the  title  and  the  bond  and  mort- 
gage to  the  defendant.  Under  these  circumstances  it  was  held — 
That  if  the  purchaser  of  the  equity  of  redemption  had  taken  an 
assignment  of  the  bond  and  mortgage,  and  thus  become  clothed  with 
the  rights  of  the  mortgagor,  and  seized  of  his  estate,  it  would  have 
constituted  a  valid  defence  to  an  action  of  dower  at  law.  ChitweU  v. 
Morris,  101 

2.  Though  the  widow  is  entitled  to  dower  in  the  mortgaged  premises,  she 
must  take,  as  the  heir  and  purchaser  take,  subject  to  tne  mortgajg? 
debt.  ib. 

3.  Although  she  cannot  at  law  enforce  her  claim  of  dower  against  the 
mortgagee  or  his  assignee,  in  equity  she  may  redeem  pro  tonto,  and 
may  thus  recover  her  dower  upon  the  payment  of  such  portion  of  the 
encumbrance,  or  subject  to  such  deduction  on  account  of  the  encum- 
brance as  is  equitable  and  just.  ib. 

4.  The  purchaser  of  the  equity  of  redemption  having  cancelled  the  mort- 
gage, thus  manifesting  an  intention  to  extinsuish  it,  and  not  to  rely 
tor  protection  on  the  title  of  the  mortgagee,  has  deprived  himself  of 
all  deience  at  law  against  the  claim  for  dower.  ib. 

5.  But  in  equity  the  wife's  right  of  dower  is  not  relieved  from  the  encum- 
brance or  the  mortgage  debt.  The  owner  of  the  equity  of  redemption 
was  required,  for  the  protection  of  his  estate,  to  pay  the  debt  or  sub- 
mit to  a  foreclosure  and  sale.    His  voluntary  payment  of  the  debt  for 
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the  protection  of  bis  estate  ought  not  in  equity  to  prejudice  his  interest 
or  enure  to  the  benefit  of  the  mortgagors  whose  estate  he  holds.       ib. 

6.  The  wife  can  only  avoid  the  effect  of  a  mortgage  which  encumbers  her 
dower,  and  be  restored  to  her  right  of  dower  in  one  of  two  modes : 

1.  When  the  debt  shall  be  paid  and  satisfied  by  the  husband,  or  by 
some  person  acting  in  his  behalf  or  in  his  ri^ht. 

2.  By  a  redemption  pro  ianto  by  payment  oi  an  equitable  proportion 
of  the  mortgage  debt.  ib. 

7.  At  law,  when  the  land  is  aliened  in  the  lifetime  of  the  husband,  dower 
is  recoverable  only  to  the  value  of  the  land  at  the  time  of  the  aliena- 
tion. So  in  equity  she  ought  to  take  her  estate  subject  to  the  encum- 
brances subsisting  upon  it  at  the  time  of  the  alienation,  and  should 
derive  no  advantage  from  the  satisfaction  of  such  encumbrance  by  the 
alienee  to  his  prejudice.  ib. 

8.  The  husband  aid  not  die  seized  of  the  estate.  The  widow  is  therefore 
entitled  to  dower  only  from  the  time  of  demand,  or,  if  no  demand  be 
made,  from  the  time  of  filing  the  bill.  ib. 

9.  The  value  of  complainant's  interest  will  be  ascertained  by  deducting 
from  the  present  value  of  her  life  estate  in  the  premises  her  propor- 
tionate share  of  the  debts.  The  present  value  ot  the  life  estate  is  to 
be  ascertained  upon  the  principles  of  life  annuities,  to  be  calculated 
upon  the  basis  of  the  tables  prescribed  by  the  rules  of  this  court.  Her 
proportionate' share  of  the  debt  will  bear  the  same  ratio  to  the  entire 
debt  that  the  present  value  of  her  life  estate  bears  to  the  entire 
estate.  ib. 

10.  The  widow  of  a  mortgagor  (having  united  in  the  mortgage)  is  not  en- 
titled to  dower  against  the  mortgagee,  or  those  claimme  under  him, 
although  the  equity  of  redemption  of  the  husband  has,  by  release  or 
conveyance,  been  united  to  the  legal  title  of  the  mortgagee.  Eldridgc 
V.  Eldridge,  196 

11.  The  mortgagee,  having  purchased  the  equity  of  redemption,  has  united 
the  equitable  title  of  the  mortgagor  to  nis  own  legal  title.  He  holds 
the  legal  estate  by  virtue  of  tne  mortgage ;  and  when  the  wife  is  a 
party  to  the  mortgage,  or  the  mortgage  is  given  prior  to  the  coverture, 
she  can  only  claim  her  dower  subject  to  the  mortgage,  and  that  not  at 
law,  but  in  equity  only.  ib. 

12.  If  she  seeks  to  enforce  her  legal  right  to  dower  she  can  do  so  only  by 
redeeming  the  mortgage.  ib. 

13.  The  widow  having  the  ri^ht  of  redemption  by  virtue  of  her  interest 
as  doweress,  the  party  having  the  estate  under  the  mortgage  is  entitled 
t«  foreclose.  The  right  of  the  mortgagee  and  mortgagor,  with  regard 
to  foreclosure  on  the  one  hand,  and  reaemption  on  tne  other,  are  mu- 
tual.   The  existence  of  the  former  involves  that  of  the  latter.  ib. 

14.  The  mortgagee  is  entitled  to  a  decree  that  the  widow  of  the  mortgagor 
shall  redeem  the  mortgage,  or  that  her  equity  of  redemption  be  fore- 
closed, ib. 

EQUITY  OF  REDEMPTION. 
See  DowEB,  10  to  14 ;  Mostqaoe,  pa89im. 

ESTATE. 

1.  When  land  is  devised  to  husband  and  wife,  they  become  seized  of  a 
joint  estate  for  their  joint  lives,  and  there  is  a  more  intimate  union 
between  them  than  between  joint  tenants  in  general — they  take  by  en- 
tireties and  not  by  moieties.  The  husband  cannot  dispose  ot  any 
part  of  the  estate  during  coverture  by  his  sole  act,  nor  can  the  wife. 
The  estate  can  only  be  disposed  of  by  their  joint  act.  Thomcu  v.  De 
Baum,  37 


Digitized  by 


Google 


660  INDEX. 


2.  The  act  of  the  legislature  for  converting  estates  in  joint  tenancy  into 
tenancies  in  common  does  not  extend  to  estates  thus  held  by  husband 
and  wife  in  entireties.  ib. 

3.  A  judgment  against  the  hosband  alone  could  not  encumber  or  affect 
the  joint  estate  of  the  husband  and  wife.  The  estate  could  not  be 
sold  at  law  to  satisfy  the  judgment.  ib. 

4.  A  decree  of  this  court  in  favor  of  such  a  judgment  creditor  under  a 
bill  to  foreclose,  or  made  directly  upon  a  bill  to  enforce  the  right  of 
the  creditor  under  the  judgment,  can  confer  no  higher  or  better  title 
than  a  sale  of  the  premises  oy  virtue  of  an  execution  upon  the  jude- 
ment  at  law.  io. 

See  Will,  51  to  52. 

ESTATE  FOR  LIFE  IN  PERSONAL  PROPERTY. 
See  Will.  4. 

ESTOPPEL. 

1.  As  a  general  rule,  the  assignee  of  a  mort^a^e  takes  the  mortgage  sub- 
ject to  all  the  equities  subsisting  against  it  in  the  hands  of  the  original 
mortgagee.  But  if  the  mortgagor,  when  applied  to  for  information, 
misleads  the  assignee  as  to  the  amount  due,  or  conceals  his  equitable 
defence,  or  stands  silently  by,  and  permits  the  assignee  in  ^ood  faith 
to  pay  his  money,  and  take  an  assignment  for  its  full  nominal  value, 
he  cannot  afterwards  set  up  his  equitable  defence  against  the  claim  of 
the  assignee  for  thej)ayment  of  the  entire  debt.  Lte  v.  Kiripairich^    265 

See  Executors  avd  Administrators,  10. 

EVIDENCE. 

1.  In  making  nroof  of  the  execution  of  an  instrument,  the  attesting  wit- 
ness to  which  is  dead,  proof  of  the  signature  of  the  subscribing  witness 
alone  is  prima  facit  evidence  of  the  due  execution  of  the  instrument. 
But  it  is  by  no  means  conclusive.  The  execution  of  the  instrument, 
when  the  subscribing  witness  is  dead  or  cannot  be  produced,  may  be 
proved  by  other  evidence,  and  it  is  usual  in  such  cases  to  give  evi- 
dence also  of  the  handwriting  of  the  party  to  the  instrument.  Sertis 
V.  Nelson,  94 

2.  It  has  been  a  vexed  question,  whether  in  all  such  cases  the  signature 
of  the  party  executing  should  not  also  be  proved.  ib. 

3.  The  evidence  in  this  case  ?^ld  to  be  insufficient  to  establish  the  execu- 
tion of  the  instrument  in  controversy.  ib. 

4.  The  examination  of  the  defendant  in  execution  (who  has  since  died), 
taken  at  the  suit  of  the  complainants,  by  virtue  of  an  order  of  a  jus- 
tice of  the  Supreme  Court  under  the  act  to  prevent  fraudulent  trusts 
and  assignments,  {Nix.  Dig.  251)  is  not  per  se  competent  evidence 
against  the  defendant  in  a  suit  in  this  court  to  set  aside  a  fraudulent 
Qonveyance.     Buckman  v.  Montgomery j  106 

5.  It  is  not  competent  as  the  testimony  of  a  deceased  witness  in  a  former 
action,  for  the  cause  is  not  between  the  same  parties.  Nor  is  it  ad- 
missible as  the  admission  of  the  defendant's  grantor,  because  the  de- 
claration is  made  after  the  conveyance  to  the  defendant.  No  admission 
made  by  a  grantor  after  the  conveyance  of  the  estate  is  evidence 
against  his  grantee.  ib. 

6.  The  examination  is  rendered  competent,  however,  by  the  fact  that  the 
defendant  in  this  suit  was  present  at  the  taking  of  the  examination, 
and  heard  it  read,  and  being  himself  subsequently  examined  in  the 
same  proceeding,  assented  to  tiie  truth  of  the  statements.  ib. 
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7.  On  ftn  application  to  the  court^  on  the  part  of  the  defendant,  to  sup- 
press depositions  taken  by  complainant  to  impeach  the  character  of 
the  defendant  for  truth  and  veracity,  and  to  restrain  the  taking  of  fur- 
ther evidence  upon  that  point,  it  was  held — 

That  it  is  not  competent  for  the  complainant  to  discredit  the  answer 
of  the  defendant,  or  to  impair  its  effect  by  impeaching  the  general  char- 
acter of  the  defendant  for  truth  and  veracity.  Brown  v.  BulkUy,    294 

8.  The  rule  has  been  perfectly  established  for  two  centuries,  that  the  di- 
rect and  positive  answer  of  the  defendant,  responsive  to  the  charges 
of  the  bill,  must  prevail  unless  overcome  by  two  witnesses,  or  by  one 
witness  supported  by  circumstances,  or  by  equivalent  evidence.  The 
admission  ot  extrinsic  evidence  to  discredit  the  answer  by  impeaching 
the  credibility  of  the  defendant  is  a  subversion  of  the  principle  of  the 
rule.  ib. 

9.  So  far  as  the  answer  operates  as  evidence,  it  is  regarded  as  the  testi- 
mony of  a  witness  called  by  the  plaintiff;  and  a  party  in  whose  favor 
a  witness  is  examined  is  never  permitted,  either  at  law  or  in  equity,  to 
impeach  or  overthrow  his  testimony  by  assailing  his  character  for 
truth  and  veracity.  ib. 

10.  The  fact,  that  no  instance  of  an  attempt  to  introduce  such  evidence 
can  be  found  in  the  elementary  treatises  or  in  the  reported  cases  in  the 
English  courts,  shows  conclusively  that  the  evidence  has  been  univer- 
sally regarded  as  inadmissible,  and  as  a  clear  violation  of  the  principle 
of  the  court.  ib. 

11.  The  opinion  of  Chancellor  Desaussure,  in  Miller  v.  TaUeton,  1  Harpers 
Ch.  A.  145,  reviewed  and  criticised.  ib. 

12.  It  would  seem,  from  some  of  the  authorities,  that  if  complainant  chose 
to  dispense  with  the  oath  of  defendant,  the  court,  upon  his  motion, 
will  require  the  defendant  to  answer  without  oath,  even  without  the 
consent  of  defendant.  But  in  all  such  cases  the  dispensation  is  sup- 
posed to  be  made  for  the  convenience  of  the  defendant  and  upon  his 
express  or  presumed  consent.  The  application  may  be  made  on  the 
part  of  the  plaintiff  or  of  the  defendant,  but  the  order  will  only  be 
made  when  both  parties  consent,  and  not  against  the  will  of  either,  ib. 

13.  The  rule  is  by  no  means  well  settled,  that  because  a  partv  cannot 
avoid  making'  an  individual  his  witness,  as  in  case  of  a  suDscribing 
witness,  he  is  therefore  at  liberty  to  impeach  his  veracity.  The  au- 
thorities are  in  conflict  upon  this  subject.  ib. 

14.  The  evidence  proposed  to  be  suppressed  is  incompetent,  and  must  be  so 
treated  at  the  hearing.  But  it  is  not  in  accordance  with  the  practice 
of  the  court  to  suppress  testimony  before  the  hearing.  ib. 

•  lo.  Depositions,  when  objected  to  as  taken  upon  leading  interrogatories, 
or  as  scandalous,  or  for  some  irregularity  in  relation  to  them,  are  sup- 
pressed prior  to  the  hearing,  and  in  such  case  the  witness  will  be  per- 
mitted to  be  re-examined.  ib. 

16.  The  question,  whether  the  deposition  shall  be  suppressed,  is  a  matter 
of  discretion ;  and  in  order  that  this  opinion  may  oe  reviewed  on  ap- 
peal, if  complainant  desire  it,  the  decision  of  the  question  will  be  re- 
served until  the  final  hearing.  The  motion  is  therefore  denied,  but 
without  costs.  ib. 

17.  The  testimony  of  a  husband,  testifying  in  behalf  of  his  wife  in  a  cause 
in  which  she  is  a  party,  is  incompetent.    Bird  v.  DaviB,  467 

18.  The  rule  excluding  husband  and  wife  from  being  witnesses  for  or 
asainst  each  other  does  not  rest  solely  or  mainly  upon  their  identity 
of  interest,  but  upon  grounds  of  public  policy.  Their  competency  as 
witnesses  is  not  affected  by  the  act  of  1859.  {Nix.  Dig,  558).  That  act 
was  designed  solely  to  remove  the  disqualification  resulting  from  in- 
terest in  the  event  of  the  suit.  ib. 

See  Advancekeht,  2,  3,  4 ;  Executors  and  Admikistbatobs,  13 ;  Luna- 
tic, 2;  Pabtmbship.  6;  UsUBT,  9  to  11 ;  WiLL,  27  to  30. 
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EXCEPTIONS. 
See  Pabtitioh,  3  to  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  remedy  of  an  executor  by  retainer  is  limited.  He  can  retain  for 
his  own  debt  only  in  preference  to  creditors  of  equal  degree.  He  can- 
not, in  C2u»e  of  a  deficiency  of  assets,  retain  his  own  debt  in  preference 
to  creditors  having  preferred  claims,  nor  in  such  case  can  he  retain  his 
entire  debt  to  the  exclusion  of  other  debts  of  equal  degree.  Dolman 
V.  Cook,  56 

2.  The  rule,  that  an  executor  who  has  not  proved  the  will  cannot  be  sued 
at  law  by  his  co-executors  who  have  proved  the  will  for  fands  of  the 
estate  which  have  come  to  his  hands,  is  not  founded  upon  a  very  satis- 
factory reason,  and  does  not  prevail  in  equitv.  Marsh's  txrs  v.  Olivtrt 
ex'rs,  '  259 

3.  Executors  have  a  legal  right  to  buy  property  of  their  testator,  sold 
not  by  them  as  executors,  out  by  the  sheriff,  by  virtue  of  executions 
for  the  satisfaction  of  encumbrances  subsisting  upon  the  land  before 
their  testator  acquired  title.     Earl  v.  Hahey,  332 

4.  Property  so  purchased  by  executors  becomes  their  individual  property, 
althougli  they  are  described  in  thej sheriff's  deed  as  executors,  and 
although  they  subsequentlv  advertised  and  sold  the  land  describing 
themselves  as  executors.  'The  estate  had  no  interest  in  the  result  of 
the  purchase.  ib. 

5.  An  administrator  will  be  charged  with  the  loss  of  a  debt  due  the  es- 
tate although  the  debtor  turn  out  insolvent,  when  the  debt  is  put  on 
the  inventory  as  good,  and  the  administrator,  in  his  first  settlement, 
eighteen  months  after  the  death  of  the  intestate,  charges  himself  with  it, 
and  suffers  three  years  to  elapse  without  attempting  to  collect  it, 
although  during  a  part  of  the  time  the  debtor  was  engaged  in  busi- 
ness, and  appeared  to  be  possessed  of  some  property.  Oooley  v.  Van- 
syckU,  496 

6.  Unless  property  to  the  amount  of  two  hundred  dollars  is  actually  ap- 
propriated, according  to  the  provisions  of  the  statute,  for  the  widow 
and  family  of  a  deceased  debtor,  that  sum  cannot  be  retained  by  the 
administrator  on  a  settlement  of  his  account.  ib. 

7.  The  administrator  having,  in  his  inventory  and  first  settlement  of  ac- 
counts, treated  as  a  part  of  the  estate  of  the  intestate  a  sum  of  money 
which  he  knew  was  in  the  hands  of  his  intestate  as  a  commissioner 
for  the  sale  of  property,  will  not  be  permitted,  when  the  estate  proves 
insolvent,  to  treat  such  moneys  as  a  separate  trust  fund,  and  to  givea 
preference  to  the  same  over  other^debts.  ib. 

8.  The  court  is  prompt  to  protect  an  administrator  or  trustee  against  loss 
resulting  from  an  honest  mistake,  but  will  not  relieve  him  from  loss 
resulting  from  measures  adopted  solely  with  a  view  to  bis  own  in- 
terest, ib. 

9.  Where  a  testator,  by  his  will,  gives  to  his  wife  one-third  of  all  the  in- 
come of  his  estate,  real  and  personal,  and  at  the  time  of  testator's 
death  one  of  his  farms  had  been  leased  to  his  son,  who  was  also  his 
executor,  for  eight  years,  by  the  terms  of  which  lease  he  was  to  pay  to 
testator  two-fifths  of  all  the  productions  of  the  soil  that  he  might 
raise  from  the  place  annually  by  way  of  rent,  it  was  held  that  the  ex- 

^ecutor,  in  accountine  with  the  estate  for  the  rent  of  the  farm  leased  to 
him,  could  not,  by  tne  terms  of  the  will,  be  allowed  for  having  paid 
the  widow  for  her  interest  under  the  will  one-third  of  the  gross  pro- 
ducts of  the  farm,  but  only  for  one-third  of  the  two-fifths  whicn  he 
was  to  render  to  the  estate  by  way  of  rent.  The  income  of  the  owner 
of  leased  lands  cannot  exceed  the  amoant  of  rent  he  receives  from 
them  irrespective  of  their  gross  annaal  value.    Fursel  v.  I\ir9€lf     514 
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10.  When,  however,  it  satisfactorily  appears  that  the  executor  had  actu- 
ally paid  the  widow  one-third  of  tne  whole  proceeds  of  the  farm  with 
the  express  assent  of  the  other  legatees,  in  pursuance  of  an  equitahle 
arrangjement  by  which  controversies  about  the  estate  were  settled  and 
litigation  avoided,  it  is  clear  that  the  legatee  by  whose  consent  such 
arrangement  was  made  cannot,  on  exceptions  to  the  account  of  the  ex- 
ecutors, object  to  his  being  allowed  for  such  payment.  ib. 

11.  A  book  account  of  the  executor  against  the  testator  was  properly  re- 
jected when  the  bulk  of  it  was  barred  by  the  statute  of  limitations  in 
the  lifetime  of  the  testator,  and  every  presumption  is  against  the  jus- 
tice of  any  part  of  the  claim.  ib. 

12.  A  claim  on  the  part  of  the  executor  for  money  paid  in  testator's  life- 
time on  a  note  of  testator,  held  by  one  L.,  is  not  sustained  by  proof 
that  the  money  was  paid  bv  the  executor,  who  was  the  son  of  testator. 
In  the  absence  of  any  legal  evidence  to  show  that  the  money  was  actu- 
ally advanced  by  the  son,  the  presumption  is,  under  the  circumstances 
of  this  case,  that  he  made  the  payment  as  the  agent  of  the  father  and 
with  the  funds  of  his  principal.  ib. 

13.  The  evidence  of  the  executor  is  not  competent  to  prove  that  he  ad- 
vanced the  money,  and  that  it  is  still  unpaid.  ib. 

14.  The  amount  paid  bv  the  executor  upon  a  judgment  against  the  estate 
should  have  been  allowed  him  in  his  account  where  there  is  no  dispute 
that  the  money  was  actually  paid  and  there  was  no  proof  of  any 
fraud  in  the  entry  of  the  judgment,  although  the  judgment  was 
founded  upon  an  account  which  upon  its  face  was  barred  by  the  statute 
of  limitations.  ib. 

15.  The  executor  was  not  bound  to  plead  the  statute  of  limitations,  nor  is 
he  liable  for  the  money  recovered  if  the  demand  was  in  other  respects 
well  founded.  The  judgment  must  be  regarded  as  at  least  prima  facie 
evidence  that  the  claim  was  well  founded,  and  must  be  presumed  to  bo 
correct  until  the  contrary  appears.  ib. 

See  ADMiHiSTBATioBf  Bond;   Costs,  6  to  15;   Deceee  of  Distbibutiobt ; 

IhVENTORY,  1;    MOETGAOE,   10,    11;    PaBTITIOIT,  1;   BeVIVOB,  2  tO   5  ; 

Trust,  7  to  16;  Will.  14,  24,  40  to  43. 

FEME  COVERT. 
See  HusBAiTD  and  Wife. 

FOREIGN  LAWS. 
See  Pleading,  16,  17. 

FRAUD. 

1.  The  fact  that  an  administrator  purchased  himself  at  his  own  sale, 
although  it  may  not  be  relied  on  as  a  substantial  ground  of  relief,  may 
give  character  to  the  conduct  of  the  administrator  m  regard  to  the  sale, 
and  thus  tend  to  substantiate  the  charge  of  fraud.  HowSi  v.  Sehring,  84 

2.  When  it  is  satisfactorily  shown  that  the  defendant  not  only  failed  to 
take  such  measures  as  would  secure  the  best  price  for  the  property,  but 
that  the  course  adopted  by  him  was  calculated,  if  not  designed,  to 
operate  against  the  sale,  and  to  preiudice  the  interests  of  those  whose 
rights  he  represented,  the  sale  will  be  set  aside.  ib. 

3.  The  jurisdiction  of  this  court  to  set  aside  sales  is  by  no  means  confined 
to  cases  of  sales  under  a  decree  of  this  court.  It  extends  to  all  sales 
made  by  administrators,  trustees,  agents,  and  public  officers,  acting 
either  by  authority  of  law  or  by  virtue  of  the  process  of  this  or  any 
other  court.  io. 
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4.  The  evidence  in  this  case  held  sufficient  to  establish  the  charges  of  fraud 
and  collusion  made  in  the  bill,  and  to  warrant  a  decree  that  the  sale 
be  set  aside.  ib. 

5.  On  a  bill  filed  by  execution  creditors  to  enforce  their  claim  against 
property  of  the  defendant  in  execution,  which  has  been  conveyed 
away  by  him  by  a  conveyance  alleged  to  be  fraudulent  as  against 
creditors,  it  was  held — 

That  it  is  not  necessary  that  a  man  should  be  actually  indebted  at  the 
time  he  makes  a  voluntary  conveyance  to  render  it  fraudulent.  If  he 
does  it  with  a  view  to  his  being  indebted  at  a  future  time  it  is  equally 
fraudulent.     Beeckman  v.  Montgomery,  1C6 

0.  That  when  at  the  time  of  the  conveyance  the  grantor  is  free  from  debt, 
and  there  are  no  circumstances  showing  that  toe  deed  was  made  with 
a  view  to  future  indebtedness,  the  deed  can  only  be  avoided  by  subse- 
quent creditors  upon  proof  of  actual  fraud.  ib. 

7.  The  circumstances  of  this  case  held  to  be  strong  badges  of  fraud,  and 
in  the  absence  of  decisive  evidence  that  the  deed  was  made  in  contem- 
plation of  future  indebtedness,  would  be  proof  of  actual  fraud  suffi- 
cient to  avoid  the  conveyance.     But  heldjurther — 

That  from  the  evidence  in  this  case,  it  is  clear  that  the  conveyance 
was  made  with  a  view  to  future  indebtedness,  and  is  therefore  con- 
structively fraudulent  as  against  the  claim  of  the  complainants.       ib. 

8.  The  bill  in  this  case  does  not  seek  to  avoid  the  deed,  but  to  subject 
the  property  in  the  hands  of  the  defendant  to  the  debt  of  the  com- 
plainants. 

Held,  that  this  course  is  in  accordance  with  the  practice  of  the  court. 
The  debt  will  be  declared  a  charge  upon  the  land  at  the  date  of  the 
conveyance,  and  if  necessary,  a  sale  will  be  ordered  to  satisfy  the  en- 
cumbrance, ib. 

9.  I?otice  of  the  pendency  of  this  suit  having  been  duly  filed  in  the 
clerk's  office  of  the  county  pursuant  to  the  statute,  a  conveyance  of 
the  property  made  by  the  defendant  since  the  filing  of  the  bill  cannot 
affect  the  complainants'  rights.  ib. 

See  Adkinistbation  Bond,  6 ;  Bona  Fide  Pubchaser,  1  to  5 ;  Cbeditos, 
2,  3,  4 :  Plbadiho,  12, 13,  14 ;  Trust,  2,  3. 

GUARDIAN. 

1.  The  mother,  and  after  the  mother  the  next  of  kin  of  an  infant  are  en- 
titled to  be  appointed  guardian  of  a  minor  under  fourteen  years ;  and 
such  claim  cannot  be  disregarded  unless  for  some  satisfactory  reason 
apparent  to  the  court.    Albert  v.  Birry,  640 

2.  Ine  right  of  the  mother  must  be  held  in  subordination  to,  and  exer- 
cised in  consistency  with  the  rights,  the  moral  training,  and  the  high- 
est welfare  of  the  child.  The  law  gives  no  countenance  to  the  idea 
that  the  moral  and  mental  culture,  the  proper  education  and  dis- 
cipline of  the  child  are  to  be  held  in  subordination  to  the  legal 
rights  of  the  parent.  ib. 

3.  As  between  relations  having  no  legal  claim  to  the  services  of  the  in- 
fant, a  greater  latitude  of  discretion  is  allowed  to  the  court,  and  a 
reason  which  mijght  not  be  sufficient  to  bar  the  legal  rights  of  the 
mother  might  suffice  to  decide  the  question  between  the  claims  of  the 
other  relations.  ib. 

4.  The  circumstance  that  the  mother  relinquished,  or  agreed  to  relinquish 
the  charge  of  the  child  to  its  paternal  grandparent,  is  entitled  to  no 
consideration  in  support  of  the  claim  of  such  grandparent  to  be  ap- 
pointed its  guardian.  A  parent  cannot  by  contract  thus  alienate  to« 
right  to  the  control  or  guardianship  of  his  children.  ib. 

5.  I^or  did  it  constitute  any  good  ground  for  giving  preference  to  a  pft- 


Digitized  by 


Google 


INDEX.  665 

ternal  relation  in  the  appointment  of  a  gaardian  that  all  the  estate  of 
the  infant  came  from  the  grandfather.  ib. 

6.  It  was  not  error  in  the  Orphans  Coart,  that  before  making  the  decree 
appointing  a  gaardian  for  the  infant,  the  judges  had  a  conversation 
with  the  infant  on  the  sabiect,  althongh  the  court,  in  making  the  ap- 
pointment, must  be  controlled  by  other  considerations  than  the  wishes 
of  the  infant.  ib. 

HEIR. 

See  Will,  32. 

HUSBAND  AND  WIFE. 

1.  The  separate  estate  of  a  married  woman  will  be  held  liable  for  all 
debts  which  she  does  expressly  or  by  implication  charge  thereon,  and 
a  bill  may  be  maintainea  by  the  creditor  to  enforce  such  equitable  lien 
against  tne  separate  estate  of  the  wife.     OakUy  v.  Found,  178 

2.  An  aareement  that  the  debt  shall  be  paid  out  of  the  separate  property 
is  a  charge  upon  the  separate  estate.  ib. 

3.  If  the  bill  may  be  maintained  upon  the  ground  that  the  indebtedness 
is  an  equitable  charge  upon  her  separate  estate,  it  seems  clear  that 
equity  will  protect  such  equitable  lien  by  injunction.  ib. 

4.  If  a  woman,  during  coverture,  contract  debts  generally,  without  indi- 
cating an  intention  to  charge  her  separate  estate  with  the  payment  of 
them,  a  bill  will  not  be  entertained  to  enforce  payment  out  of  her 
separate  estate.  ib. 

5.  On  a  bill  filed  by  a  wife  for  the  protection  of  her  separate  property 
against  creditors  of  the  husband,  when  the  bill  is  exhioited  and  sworn 
to  by  the  husband,  as  the  next  friend  of  the  wife^  but  he  is  not  joined 
as  a  party  in  the  bill,  either  as  complainant  or  defendant,  it  was  neld — 
That  the  husband  cannot  legally  be  joined  as  complainant,  his  interest, 
which  is  claimed  by  defendant,  being  adverse  to  tnat  of  his  wife.  Per- 
sons havine  adverse  or  conflicting  interests  in  reference  to  the  subject 
matter  of  the  litigation  ought  not  to  join  as  complainants  in  the  suit. 
Johnson  Y.  Vail,  423 

6.  If  the  husband  and  wife  join  in  a  suit  as  plaintiffs,  or  in  an  answer  as 
co-defendants,  it  will  be  considered  as  the  suit,  or  the  defence  of  the 
husband  alone,  and  it  will  not  prejudice  a  future  claim  by  the  wife  in 
respect  of  her  separate  interest,  nor  will  the  wife  be  bound  by  any  of 
the  allegations  therein  in  any  future  litigation.  ib. 

7.  In  a  suit  by  a  wife  for  her  separate  estate,  the  husband  is  a  necessary 
defendant.  ib. 

8.  The  practice,  when  the  husband  improperly  joins  with  the  wife  as  com- 
plainant, is  not  to  dismiss  the  bill,  but  to  ^ive  permission  to  the  wife 
to  amend  by  adding  a  next  friend,  and  making  the  husband  a  defend- 
ant, or  when  no  objection  is  interposed,  to  decree  the  fund  to  be  paid 
to  a  trustee  for  the  use  of  the  wife.  ib. 

9.  The  objection  to  such  misjoinder  may  be  taken  by  demurrer,  but  it 
constitutes  no  ground  for  dissolving  the  injunction,  if  one  has  been 
granted.  The  bill  may  be  amended  after  injunction  granted  without 
prejudice  to  the  injunction.  ib. 

10.  In  such  a  suit,  complainant  will  be  required  to  establish  clearly  by 
evidence  her  sole  and  separate  title ;  but  when  the  bill  contains  an 
express  averment  that  the  title  to  the  real  estate  now  occupied  by  the 
complainant  is  in  her,  and  that  the  purchase  money  was  paid  out  of 
her  separate  estate,  the  bill  is  not  wanting  in  equity  merely  because  it 
does  not  show  with  legal  precision  how  the  land  originally  became  her 
separate  property.  ib. 

11.  A  wife  may  lawfully  contract  in  regard  to  her  separate  estate,  and  she 
will  be  entitled  to  the  benefit  of  such  contract.    With  the  assent  of 

Vol.  I.  3  B 
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the  husband  and  father,  the  labor  of  the  wife  and  children  may  be 
bestowed  upon  the  separate  estate  of  the  wife,  and  thus  enure  to  her 
benefit.  ib. 

12.  An  injunction  was  panted  to  restrain  a  creditor  of  the  hnsband  from 
selling,  in  satiafaction  of  his  claim,  the  proceeds  of  the  wife's  real 
estate,  althoagh  such  proceeds  may  have  oeen  raised  by  the  labor  of 
the  wife  and  minor  children  of  the  husband.  ib. 

See  Appeal,  1 ;  Diyorce  ;  Evidehce,  17, 18 ;  Limitation,  Statute  of,  5 ; 
MoRTOAOE,  52,  54,  64,  65. 

ILLEGITIMATE  CHILDREN. 
See  Will,  44  to  50. 

IMPLICATION,  ESTATE  BY. 
See  Will,  14. 

INFANT. 
See  GuABDiAM ;  Tbust,  6. 

INJUNCTION. 

1.  On  a  motion  to  dissolve  an  injunction  after  answer  filed,  the  court 
may  in  case  of  real  doubt  as  to  the  equity  of  complainant's  bill,  re- 
tain the  injunction  until  the  final  hearing  or  drive  the  defendant  to  a 
demurrer.     McKibhin  v.  Brown,  13 

2.  The  defendant  was  proceeding  at  law  to  recover  the  possession  of 
premises  under  a  deed  executed  by  R.  A.  M.  to  him,  which  was  abso- 
lute on  its  face.  The  complainant^  having  obtained  a  subsequent  deed 
from  R.  A.  M.  for  the  same  premises,  filed  a  bill  in  this  court,  alleging 
that  defendant's  deed  was  intended  as  a  mortgage  to  secure  a  debt  of 
$75  due  from  R.  A.  M.-,  and  praying  that  he  may  be  allowed  to  re- 
deem, and  that  defendant  be  restrained  from  proceeding  at  law.  On 
filing  the  bill  an  injunction  was  issued. 

The  defendant,  by  his  answer,  denied  that  the  deed  was  intended  as  a 
mortgage,  claimed  that  it  was  absolute,  that  the  consideration  actu- 
ally paid  by  him  therefor  was  $450.  admitted  that  he  had  verbally 
agreed  with  R.  A.  M;  to  reconvey  the  premises  on  being  repaid  the 
con.sicleration  within  a  certain  time,  which  has  elapsed,  ana  that  before 
the  filing  of  the  bill  he  had  ofi'ered  to  convey  the  premises  to  complain- 
ant on  that  sum  being  repaid  to  him,  which  offer  was  refused.  On  a 
motion  to  dissolve  the  injunction,  it  was  held  that  the  answer  denied 
all  the  equity  of  the  bill ;  because, 

1.  If  the  deed  was  absolute,  the  complainant  had  no  equity  ;  and 

2.  If  the  deed  was  a  mortgage,  it  was  forfeited,  and  the  deiendant  was 
entitled  to  proceed  at  law  for  the  possession  of  the  mortgaged  prem- 
ises.    The  injunction  was  therefore  dissolved.    Jt^ce  v.  Armstrong,  41 

3.  The  want  of  due  diligence  on  the  part  of  a  complainant  in  the  prose- 
cution of  his  suit  is  always  a  cause  for  dissolving  an  injunction.  The 
rule  rests  upon  sound  principles,  and  should  be  strictly  enforced. 
Hoagland  v.  Titus,  81 

4.  On  an  application  to  dissolve  an  injunction  for  want  of  due  diligence 
on  the  part  of  complainant  in  not  taking  the  testimony  ana  set- 
ting the  cause  down  tor  hearing,  it  is  no  answer  to  say  that  both  par- 
ties are  actors,  and  that  the  defendant  mieht  have  entered  a  rule  to 
close  testimony,  taken  his  evidence,  and  Drought  the  cause  on  for 
hearing.  ib. 

5.  When  the  bill  was  filed  on  the  Uth  of  May,  the  defendant  answered 
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on  the  28th  of  Jane,  and  the  replication  was  filed  on  the  13th  of 
Aagnst,  on  a  motion  made  at  the  next  October  term  to  dissolve  the 
inJQttction  because  complainant  had  not  taken  his  testimony  and 
brought  the  cause  to  a  hearine  at  that  term,  it  was  hdd  that  no  case 
had  gone  so  far,  and  that  to  oissolve  the  injunction  under  the  circum- 
stances might  operate  as  a  surprise  upon  the  complainant  by  the  ap- 
plication of  a  more  rigid  rule  than  appears  to  have  been  adopted,    io. 

6.  Although  the  answer  denies  all  the  equity  of  the  bill,  yet  it  the  case 
prosecuted  by  the  bill  is  oue  that  seems  to  require  investigation,  and 
a  dissolution  of  the  injunction  would  enable  the  defendant  to  place 
the  property  which  is  the  subject  of  the  controversy  beyond  the  con- 
trol of  the  court,  and  would  be  tantamount  to  a  denial  of  the  relief 
sought,  the  injunction  will  not  be  dissolved.  ib. 

7.  In  1828,  B.  mortgaged  to  A.  F.  one  acre  of  land  to  secure  $1700,  and 
afterwards,  in  18*29,  conveyed  part  of  the  mortgaged  premises  to  £. 
C.  P.,  and  on  the  same  day  A.  P.  released  the  part  so  conveyed  from 
the  operation  of  his  mortgage.  On  the  following  day,  A.  P.  assigned 
his  mortgage  to  C.  K.  A.  with  notice  of  the  release  of  part  of  the 
mortgaged  premises;    the  land  thus  conveyed  and  released  subse- 

fuently  became  vested  in  the  complainants. 
n  1844,  C.  R.  A.  filed  his  bill  for  the  foreclosure  of  his  mortgage,  and 
made  the  complainants  parties  to  the  suit,  and  taking  no  notice  in  his 
bill  of  the  release  of  part  of  the  mortgaged  premises,  procured  a  de- 
cree for  the  sale  of  the  whole  premises,  including  the  part  thus  released. 
After  the  decree,  but  before  a  sale  under  it,  C.  R.  A.  informed  the 
complainants  that  he  disclaimed  all  right  to  the  land  so  held  by  them, 
and  all  intention  to  disturb  them  in  respect  thereto. 
The  entire  mortgaged  premises  were  afterwards  sold  by  the  sherifi", 
under  the  decree,  to  the  defendant,  who  at  the  time  of  his  purchase 
knew  of  the  release,  and  of  the  claim  of  complainants  under  it. 
Held,  on  a  bill  filed  by  complainants  to  restrain  the  defendant  from 
proceeding  at  law  to  recover  the  possession  of  that  part  of  the  mort- 
gaged premises  owned  by  them,  and  from  aliening  the  title  thereto, 
that  the  facts  furnished  a  strong  case  for  equitable  relief,  and  the  in- 
junction granted  on  filing  the  bill  was  made  perpetual.  Pienon  v. 
Jiyerson,  181 

8.  It  is  a  well  settled  general  rule  that  the  court  has  no  right  to  grant 
an  injunction  against  a  person  who  is  not  a  party  to  the  suit.  Schalk 
V.  Schmidt,  268 

9.  The  exceptions  to  this  general  rule  consist  cither  of  cases  where  the 
party  enjoined  is  the  mere  solicitor,  or  agent,  or  tenant  of  a  party  to 
the  suit  having  no  rights  involved  in  the  controversy,  or  where  the 
right  has  been  already  determined.  ib. 

10.  Where  an  injunction  has  been  granted,  the  complainant  must  use  due 
diligence  in  the  prosecution  of  his  cause,  or  the  injunction  will  be 
dissolved.  ib. 

11.  Every  owner  of  land  through  which  a  stream  of  water  flows  is  enti- 
tled to  the  use  and  enjoyment  of  the  water,  and  to  have  the  same  flow 
in  its  natural  and  accustomed  course  without  obstruction,  diversion, 
or  corruption.    HoUman  v.  Boiling  Sprina  Bleaching  Co.,  335 

12.  The  right  extends  to  the  quality  as  well  as  to  the  quantity  of  the 
water.  If,  therefore,  the  adjoining  proprietor  corrupts  the  water,  an 
action  on  the  case  lies  for  the  injury.  ib. 

13.  The  Court  of  Chancery  has  a  concurrent  jurisdiction  with  courts  of 
law  by  injunction,  equally  clear  and  well  established,  in  cases  of  pri- 
vate nuisance ;  and  it  is  a  familiar  exercise  of  the  power  of  the  court 
to  prevent  by  injunction  injury  to  watercourses  by  obstruction  or  di- 
version, ib. 

14.  A  disturbance  or  deprivation  of  the  right  of  a  riparian  owner  to  the 
use  and  enjoyment  of  a  stream  of  water  in  its  natural  state  is  an  irre- 
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parable  injury,  for  which  an  injunction  will  issue.  A  deprivation  of 
the  use  of  a  stream,  by  corrnptin^  it  so  as  to  render  it  nnnt  for  use,  ia 
an  equally  irreparable  injury,  entitling  the  party  injured  to  the  like 
preventive  remedy.  ib. 

lo.  To  entitle  the  party  to  the  remedy  by  injunction  in  cases  of  private 
nuisance  the  right  must  be  clear,  and  the  injury  must  be  such  as  from 
its  nature  is  not  susceptible  of  being  adequately  compensated  for  by 
damages,  or  such  as  from  its  long  continuance  may  occasion  a  constantly 
recurring  grievance,  which  cannot  be  prevented  but  by  an  injunc- 
tion, ib. 

10.  When  the  nuisance  operates  to  destroy  health,  or  to  diminish  the  com- 
fort of  a  dwelling,  an  action  at  law  furnishes  no  adequate  remedy, 
and  the  party  injured  is  entitled  to  protection  by  injunction.  ib. 

17.  Where  the  complainant  seeks  protection  in  the  enjoyment  of  a  natu- 
ral watercourse  upon  his  land,  the  right  will  ordinarily  be  regarded 
as  clear.  The  mere  fact  that  the  defendant  denies  the  right  oy  his 
answer,  or  sets  up  title  in  himself  by  adverse  user,  will  not  entitle 
him  to  an  issue  before  the  allowance  of  an  injunction.  ib. 

IS.  The  defendants  can  acquire  no  right  by  prescription  to  use  the  water 
to  the  injury  of  the  complainants,  until  tbey  show  that  the  acts  which 
are  claimed  to  constitute  the  adverse  user  injured  the  complainants,  and 
gave  to  them,  or  those  under  whom  they  claim  title,  a  right  of  ac- 
tion, ib. 

19.  The  ground  of  title  by  adverse  enjoyment  is,  that  the  parly  against 
whom  it  is  set  up  has  so  long  permitted  the  adverse  enjoyment,  and 
failed  to  vindicate  his  rights,  that  the  presumption  of  a  grant  is  raised. 
There  can  be  no  such  presumption,  and  consequently  no  title  by  ad- 
verse enjoyment,  where  no  violation  of  a  right  is  shown  to  exist,    ib. 

20.  When  it  appeared  that  before  the  defendants  purchased  the  property 
on  which  their  works  were  afterwards  erected,  a  written  notice  was 
served  on  them  by  complainants  informing  them  that  the  stream  of 
water  ran  through  complainants'  land,  ana  of  the  use  made  of  it  by 
complainants,  and  cautioning  the  defendants  against  any  use  of  the 
stream  which  would  prevent  the  complainants'  use  of  it ;  and  also, 
that  while  the  defendants  were  asking  toe  legislature  for  an  act  of  in- 
corporation, the  complainants  opposed  the  passage  of  the  act  on  the 
ground  that  the  business  to  be  carried  on  by  the  company  would  in- 
jure the  complainants,  and  that  in  consequence  of  such  opposition 
defendants  consented  to  the  insertion  of  a  proviso  in  their  charter,  to 
the  effect  that  they  should  not  divert  or  injure  the  stream  of  water  on 
complainants'  land,  it  was  held  that,  for  the  purpose  of  this  cause,  it  was 
immaterial  whether  the  water  thus  given,  and  the  notice  thus  in- 
serted in  defendants'  charter,  in  any  wise  affected  the  legal  righU  of 
the  parties. 

But  that  such  an  agreement  on  the  part  of  a  company  procnring  a 
charter  constitutes  a  strong  claim  for  the  exercise  of  tne  extraordinary 

fower  of  the  court  to  arrest  the  injury.  ib. 

t  would  be  grossly  inequitable  to  permit  a  party  who  purchased  with 
distinct  notice  of  the  complainants'  rights,  and  who  obtained  and 
accepted  their  charter  with  a  proviso  that  the  rights  of  the  complain- 
ants should  not  be  infringed,  to  inflict  that  injur>[  upon  the  complain- 
ants, in  violation  not  only  of  the  express  provision  of  their  charter, 
but  of  their  own  implied  undertaking.  ib. 

22.  T!hQ  granting  and  continuing  of  injunctions  rests  mainly  on  equitable 
grounds,  ana  is  not  exercised  for  the  mere  purpose  of  protecting  lecai 
rights,  irrespective  of  the  claim  of  the  party  to  equitable  relief.  Swn 
v.  Batrrish,  380 

23.  The  design  of  restraining  proceedines  at  law  by  injunction  out  of 
equity  is  to  prevent  an  unfair  use  being  made  of  the  process  of  a 
court  of  law,  in  order  to  deprive  another  party  of  his  just  right. 
Smiihur$t  y.  £dmund$,  408 
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24.  To  authorise  the  interference  of  the  court,  the  complainant  muBt  show 
by  his  bill  the  existence  of  a  right,  legal  or  equitable,  and  the  danger 
of  a  deprivation  of  that  right.  ib. 

See  CoBPOBATiOF,  4 ;  HusBAKD  AiTD  WiFE,  3,  9,  12 ;  Peactice,  9  to  13 ; 

SUEETY,  2. 

INTERPLEADER. 

1.  When  the  money  due  on  a  negotiable  promissory  note  is  claimed,  on 
the  one  hand,  by  a  creditor  of  tne  payee,  who  has  attached  the  money 
in  the  hands  of  the  maker  of  the  note  before  its  maturity,  and  on  the 
other  hand,  by  an  endorsee  of  the  note,  who  took  it  subsequent  to  the 
attachment,  but  before  its  maturity,  and  who  claims  to  be  a  bona  fide 
holder  for  valuable  consideration  without  notice  of  the  attachment — 
this  state  of  facts  presents  a  proper  case  for  a  bill  of  interpleader.  Bri- 
ant  V.  Eeed,  271 

2.  Under  the  attachment  act  of  this  state,  a  debt  due  the  defendant  in 
attachment  on  negotiable  paper  before  maturity  is  no  lees  a  right  or 
credit  of  the  defendant  than  a  debt  due  upon  the  same  paper  after  ma- 
turity, or  upon  paper  not  negotiable ;  and  such  a  debt  is,  by  the  express 
terms  of  the  statute,  made  liable  to  attachment.  ib. 

3.  It  is  essential  in  every  bill  of  interpleader  that  the  complainant  show 
that  each  of  the  defendants  claims  such  a  right  as  they  may  interplead 
for.  The  complainant  must  at  least  show  that  there  is  some  douot  to 
which  claimant  the  debt  or  duty  belongs.  If  he  states  a  case  in  his 
bill  which  shows  that  one  defendant  is  entitled  to  the  debt,  and  the 
other  is  not,  both  defendants  may  demur.  ib. 

4.  It  is  not  necessary  nor  proper  for  the  complainant  to  set  out  the  case 
of  the  claimants ;  he  is  only  to  state  the  claim  made  to  him.  It  is 
enough  for  him  to  satisfjr  the  court  that  there  are  opposing  claims 
against  which  he  is  in  equity  entitled  to  protection  until  they  are  set- 
tled, BO  that  he  can  pay  with  safety.  ib. 

INTEREST. 
See  MoBTOAGE,  23;  Pabtnebship,  1  to  4;  Usubt. 

INVENTORY. 

I.  The  practice  of  filing  with  the  surrogate  general  inventories  of  the 
estates  of  deceased  persons  instead  of  those  which  are  specific  in  their 
details  strongly  disapproved.  The  fact  that  the  executor  or  adminis- 
trator retains  m  his  own  custody  a  more  specific  inventory  doos  not 
answer  the  design  of  the  law.  The  parties  interested  are  entitled  to 
the  information  as  well  as  the  executor.  Justice  requires  that  in  all 
cases  the  requirements  of  the  statute  should  be  strictly  complied  with. 
Furscl  V.  JPursel,  514 

See  Executobs  avd  Admihistbatobs,  5,  7. 

JOINT  TENANTS. 
See  Estate,  1,  2,  3. 

JERSEY  CITY. 
See  MoBTGAOE,  38. 

JUDGMENT. 
1.   When  a  plaintiff  in  execution,  having  a  levy  upon  sufficient  personal 
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property  of  the  defendant  to  satisfy  bis  claim,  sells  the  proper^  levied 
on  and  other  property  of  the  defendant  with  his  consent,  ana  applies 
the  proceeds  of  sale  to  the  satisfaction  of  other  claims,  leaving  his 
judgment  unsatisfied,  he  cannot  afterwards  enforce  his  judgment 
against  the  land  of  the  defendant  to  the  prejudice  of  a  younger  mort- 
gage on  the  land.    Banta  v.  McCUnnan,  120 

2.  The  rule  of  the  common  law  is,  that  a  levy  upon  sufiScient  personal 
property  to  satisfy  the  execution  is  a  satisfaction  of  the  judgment,  and 

*  may  be  pleaded  in  bar  of  an  action  on  the  judgment.  ib. 

3.  Such  levy  is  not  an  absolute  satisfaction  oi  the  judgment.  The  levy 
may  be  defeated  by  the  defendant  or  the  property  may  be  eloigned  by 
him.  If  by  these  or  other  means,  the  levy  fail  to  produce  satisfaction 
in  fact  of  the  judgment  without  any  fault  of  the  plaintiff,  he  may 
proceed  to  obtain  execution  of  the  judgment.  ib. 

4.  The  owner  of  the  judgment,  having  sold  the  property  levied  on,  and 
received  the  avails  while  the  judgment  was  in  his  hands,  and  while 
the  mortgage  was  a  subsisting  lien  upon  the  lands  of  the  defendant, 
was  bound  to  apply  such  proceeds  in  satisfaction  of  the  judgment,   ib. 

5.  The  levy  of  an  amount  sufficient  to  satisfy  the  judgment  was  prima 
facie  satisfaction  of  the  judgment.  That  presumption  was  to  be  over- 
come by  proof  on  the  part  of  the  plaintiff  in  execution.  If  the  pro- 
perty levied  on  had  been  lost  or  squandered  by  no  neglect  or  default 
of  the  plaintiff,  so  that  it  did  not  realize  the  amount  of  the  judgment, 
it  was  incumbent  on  him  to  show  it.  ib. 

See  Attobhet  astd  Clieht,  6;  Bona  Fide  Pubchaseb,  4;  Levy,  1,  2,  3. 

JURISDICTION. 
See  Fbafd,  3 ;  Isjuvctiok,  13 ;  Fabtnsbshif,  9 ;  Tbust,  4. 

LEGACY. 
See  Will. 

LEVY. 

1.  It  seems  that  goods  pledged  or  leased  by  the  defendant  in  execution 
may  be  taken  in  execution  subject  to  the  rights  of  the  pawnee  or 
lessee.    Mechanics  Building  and  Loan  Aasociatton  v.  Oonover,  219 

2.  Where  the  pledgees  do  not  object  to  a  levy,  but  admit  its  validity,  and 
the  rights  of  the  plaintiff  in  execution  subject  to  the  satisfaction  of 
their  own  claim,  can  a  third  party  object  to  the  levy  ? — Query.        ib. 

3.  But  however  this  may  be,  the  claim  of  the  execution  creditor  is  good 
in  equity.  Such  levies  upon  property  to  which  the  defendant  in  exe- 
cution has  no  legal  title  are  constantly  recognised  in  equity  when  the 
plaintiff  in  execution  comes  into  this  court  tor  equitable  relief.         ib. 

See  Judgment,  1  to  5 ;  Mobtqage,  50. 

LEX  LOCI. 
See  Attobney  and  Clievt,  6 ;  Mobtgaoe,  40. 

LIEN. 

1.  The  well  settled  rule  of  equity,  that  the  vendor  of  real  estate  has  a 
lien  upon  the  land  sold  for  the  pu]:chaBe  money,  is  recognised  and 
adopted  in  this  state.  The  taking  of  the  note  or  bond  of  the  pur- 
chaser for  the  unpaid  purchase  money  will  not  impair  the  lien.  Vud- 
Icy  V.  Dickzim^  252 

2.  But  the  taking  of  distinct  securityi  either  in  the  shape  of  real  or  per- 
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sonal  propertjr,  from  the  -vendee,  or  taking  the  responsibility  of  a 
third  person,  is  an  implied  waiver  of  the  lien.  ib. 

3.  Any  act  which  indicates  that  it  was  not  the  intention  of  the  parties 
that  the  purchase  money  should  continue  a  lien  upon  the  land  con- 
veyed is  a  waiver  of  the  lien.  ib. 

4.  Where  the  grantor  took  a  note  of  a  third  person  (who  although 
jointly  interested  in  the  purchase,  was  not  a  party  to  the  deed,)  for  a 
part  of  the  purchase  money,  and  afterwards  accepted  from  the  grantee 
a  declaration  of  trust,  whereby  il  was  declared  tnat  she  held  one-third 
of  the  land  conveyed  as  a  guaranty  for  the  payment  of  said  note,  it 
was  held — 

That  the  grantor  was  not  entitled  to  an  equitable  lien  on  the  whole 
premises  conveyed,  but  must  be  restricted  to  the  security  afforded  by 
the  declaration  of  trust.  ib. 

See  Mechakics  Lien  ;  Mobtoaqe,  47,  48. 

LIMITATION  OVER  OF  PERSONAL  PROPERTY. 
See  Will,  1  to  4. 

LIMITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitations  is  a  good  plea  in  equity  as  well  as  at  law. 
But  the  doctrine  of  equity  is,  that  a  direct  trust,  as  between  trustee 
and  cestui  que  trtutf  is  not  reached  by  the  statute.  Marsh's  ex'rs  v. 
Oliver's  exV«,  259 

2.  The  trusts  intended  by  courts  of  equity  not  to  be  reached  or  affected 
by  the  statute  of  limitations  are  those  technical  and  continuing  trusts 
which  are  not  at  all  cognizable  at  law,  but  fall  within  the  proper,  pecu- 
liar, and  exclusive  jurisdiction  of  this  court.  ib. 

3.  An  executor  who  has  not  proved  the  will,  but  who  is  permitted  by 
the  co-executors  who  have  proved  it,  to  get  into  his  hands  funds  of 
the  estate,  does  not  necessarily  become  a  trustee  so  as  to  deprive  him 
of  the  protection  afforded  by  the  statute  of  limitations.  ib. 

4.  If  in  such  case  the  person  so  receiving  the  funds  of  the  estate  did  be- 
come a  trustee,  he  would  not  be  trustee  for  his  co-executors,  nor  would 
they  be  his  cestui  que  trusts,  and  to  exempt  a  trust  from  the  bar  of 
the  statute,  the  question  must  arise  between  the  trustee  and  the  cestui 
que  trust.  ib. 

5.  When  one  of  the  parties  to  a  decree  sought  to  be  revived  and  appealed 
from  was  at  the  time  of  the  decree  and  still  is  a  married  woman,  as 
to  her,  the  statutory  bar  to  an  appeal  after  three  years  from  the  date 
of  the  decree  does  not  operate,  but  the  right  of  appeal  continues  for 
three  years  after  such  disability  shall  be  removed.  JPser  v.  Cooke- 
raw,  361 

See  ExECUTOSS  and  Admihistbatobs,  14, 15. 

LUNATIC. 

1 .  When,  after  a  conveyance  of  real  estate  by  a  grantor,  a  commission  of 
lunacy  is  taken  out  and  executed  against  the  grantor,  by  the  finding 
in  which  it  appeared  that  the  grantor  had  been  a  lunatic,  without  a 
lucid  interval  from  a  time  anterior  to  the  date  of  the  conveyance,  and 
such  finding  has  been  confirmed  by  this  court,  those  circumstances  cast 
a  sufficient  cloud  upon  the  title  of  the  purchaser  to  entitle  him  to  come 
into  this  court  for  relief  by  a  bill  in  the  nature  of  a  bill  quia  timet. 
Yauger  v.  Skinner,  389 

2.  The  rule  is  well  settled,  both  at  law  and  in  equity,  that  an  inquisition 
of  lunacy,  though  not  conclusive,  is  competent  evidence  in  proof  of 
the  lunacy  against  persons  claiming  title  under  the  alleged  lunatic ; 
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and  it  is  upon  this  ground  that  a  court  of  equity  will,  in  its  discretion, 
]>erinit  a  purchaser,  whose  conveyance  is  overreached  by  the  inquisi- 
tion, to  traverse  the  finding  uf  the  jury,  upon  his  agreeing  to  be  bound 
by  the  final  decision  upon  the  traverse.  ib. 

3.  Where  the  vendor  is  found  a  lunatic  from  a  date  subsequent  to  the 
time  of  the  contract  to  purchase,  but  prior  to  the  execution  of  the 
conveyance,  the  purchaser  may  enforce  the  completion  of  the  contract 
by  a  bill  for  specific  performance.  ib. 

4.  where  the  vendor  is  by  an  inquisition  found  a  lunatic  from  a  date 
prior  to  the  contract  of  purchase,  the  other  party  may  file  a  bill  for 
specific  performance,  and  obtain  an  issue  to  inquire  whether  the  de- 
fendant was  a  lunatic,  or  whether  the  contract  was  executed  during  a 
lucid  interval ;  and  if  found  in  his  favor,  he  may  have  a  decree  for 
specific  performance.  So  he  may  ask,  in  the  alternative,  to  have  the 
contract  either  performed  or  discnarged.  ib. 

5.  A  court  of  equity  will  not,  upon  toe  application  of  the  lunatic,  or 
those  claiming  under  him,  set  aside  a  contract  overreached  by  a  com- 
mission of  lunacy,  if  the  purchase  be  fair,  for  a  full  consideration,  and 
without  notice  of  the  lunacy  to  the  purchaser,  especially  where  the 
parties  cannot  be  fully  reinstated  in  the  condition  in  whicn  they  were 
prior  to  the  purchase.  ib. 

6.  If  the  proof  is  clear  that  an  executory  contract  to  purchase  was  made 
in  gooa  faith,  and  for  a  full  and  fair  price,  where  the  lunacy  of  the 
vendor  was  neither  known  nor  suspected,  and  that  the  contract  was 
afterwards  executed  on  the  part  ot  the  purchaser  without  the  know- 
ledge or  belief  of  the  existence  of  incapacity  on  the  part  of  the 
^antor,  the  contract  will  be  upheld  and  enforced,  even  though  the 
incapacity  of  the  grantor  at  the  date  of  the  conveyance  should  be 
established.  ib. 

MARSHALING  OF  SECURITIES. 

1.  The  principle  of  marshaling  securities  in  favor  of  creditors  is  a  familiar 
one,  constantly  recognised  and  acted  upon  in  conrts  of  equity.  But  it 
will  never  be  applied  when  it  is  injurious  to  a  third  party  over  whom 
the  party  claiming  the  benefit  of  the  principle  has  no  superior  equity. 
Meenanict  Building  and  Loan  ABtoeiation  v.  Cbnover,  219 

MECHANICS  LIEN. 

1.  A  mortgage  which  was  a  subsisting  encumbrance  upon  premises  on 
which  a  mechanic's  lien  is  claimed  when  the  premises  were  purchased 
by  the  defendant  is  a  prior  encumbrance  to  the  liens  of  the  mechanics 
and  materialmen,  both  upon  the  land  and  upon  the  building  which 
were  then  upon  it.  Morris  County  Bank  v.  Mockaway  Manujactwring 
Company,  189 

2.  When  buildings  on  which  liens  are  claimed  were  commenced,  and  the 
bulk  of  the  materials  constituting  the  lien  claims  were  furnished  be- 
fore the  complainants'  second  mortgage  was  recorded,  it  is  clear  that 
the  liens,  if  valid,  have  priority  over  such  second  mortgage.  ib. 

3.  It  is  no  objection  to  the  validity  of  a  lien  claim  for  materials  furnished 
for  the  erection  of  a  building  that  such  materials  were  not  actually 
used  in  the  erection  of  any  building.  When  it  appears  that  the  ma- 
terials were  furnished  for  the  building,  and  delivered  to  the  defendants 
or  their  agents  in  good  faith,  it  is  immaterial  to  the  validity  of  the 
lien  whether  they  were  used  in  the  building  or  not.  The  right  to  the 
lien  depends  upon  the  fact  that  the  debt  was  incurred  and  the  materi- 
als furnished  for  the  purpose  of  the  building.  In  the  absence  of  fraud 
on  the  part  of  the  creditor,  the  rights  of  the  lienholder  are  not  affected 
by  a  failure  to  use  the  materials,  or  by  their  diversion  from  the  pur- 
pose for  which  they  were  intended.  ib. 
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4.  It  is  not  an  objection  to  tbe  validitjr  of  a  lien  claim  that  it  does  not 
appear  that  the  materials  were  furnished  for  the  erection  of  any  de- 
signated building,  or  upon  the  faith  of  any  lien  to  be  created  thereby, 
if  in  fact  the  materials  were  sold  and  delivered  to  the  defendants,  and 
were  actually  used  by  them  in  the  erection  of  the  building  in  the  lien 
claim  specified.  ib. 

5.  Whether,  under  our  statute,  a  lien  claim  can  be  filed  to  include  several 
buildings,  or  buildings  standing  upon  distinct  lots  of  ground,  without 
specifying  what  portion  of  the  debt  is  claimed  as  a  lien  upon  each 
building?— Query.  ib. 

6.  In  such  a  case  the  Chancellor  reserved  his  opinion,  and  ordered  a 
reference  to  a  master  to  ascertain  and  report  more  definitely  the  situ- 
ation of  the  buildings,  the  manner  of  using  the  same,  and  tne  propor- 
tions of  labor  and  materials  furnished  by  the  several  lien  claimants 
for  the  respective  buildings.  ib. 

MISTAKE. 
See  Fabtsesship,  5. 

MORTGAGE. 

1.  If  to  a  petition  for  a  writ  of  assistance  by  a  purchaser,  after  a  sale 
under  a  decree  of  this  court,  the  tenant  puts  in  an  answer  setting  up  a 
defence  to  the  petition,  and  no  replication  is  filed,  the  facts  set  up  oy 
way  of  defence  to  the  claim  ol  petitioner  must  be  taken  as  true. 
Thomas  v.  De  Baum,  37 

2.  A  court  of  equity,  in  order  to  give  to  the  complainant  the  full  benefit 
of  its  decree,  will  put  the  purchaser  into  possession  of  the  premises 
sold  and  conveyed  in  pursuance  of  its  decree.  But  in  so  doin^  it  will 
not  interfere  with,  nor  attempt  in  cases  of  doubt  to  settle  the  rights  of 
any  party  claiming  possession  by  title  paramount  to  that  of  the  mort- 
gagee or  other  party  in  whose  favor  the  decree  was  made.  ib. 

3.  When  the  party  in  possession  claims  to  hold  the  premises  under  a 
lease  executed  before  the  execution  of  the  mortgage  under  which  the 
sale  has  been  made,  the  court  will  not  grant  a  writ  of  assistance  at  the 
instance  of  the  purchaser  under  the  mortgage.  ib. 

4.  In  a  suit  for  tne  foreclosure  of  a  mortgage,  when  the  complainant 
claims  title  to  it  by  assignment  from  one  F.  M.,  who  was  next  of  kin 
of  a  deceased  testator,  and  to  whom  the  mortgage  had  been  assigned 
by  one  of  the  executors  of  the  testator,  in  pursuance  of  a  judgment  of 
the  Orphans  Ck)urt  of  Pennsylvania,  by  which  the  residue  of  the  estate 
of  testator  was  decreed  to  belong  to  r.  M.,  in  consequence  of  the  in- 
validity of  the  residuary  bequest  thereof  in  the  testator's  will,  it  was 
hddr- 

Tliat  the  mortgagor  could  not  avoid  the  payment  of  his  debt  to  the 
complainant  or  impeach  his  title  to  the  mortgage  by  showing  that  the 
judgment,  in  pursuance  of  which  it  had  been  assigned  by  the  executor 
to  r.  M.,  was  fraudulently  obtained  by  collusion  between  P.  M.  and 
the  executor  who  assigned  it  and  the  counsel  of  the  estate.  The  legal 
title  to  the  securities  was  in  the  executor,  by  whom  it  was  transferred 
to  the  comnlainant.  The  mortgagor,  having  paid  the  debt  to  the  legal 
holder  of  tne  mortgage,  is  not  responsible  for  the  faithful  administra- 
tion of  the  assets  or  tne  due  appropriation  of  the  funds.  Dolman  v. 
Cook,  56 

5.  In  taking  the  account  of  the  amount  due  upon  the  mortgage,  the 
mortgagor  was  not  allowed  the  amount  of  taxes  paid  by  him  for  lands 
coveredby  the  mortgage  when  the  holder  of  the  mortgage  was  not  a 
resident  of  this  state.  ib. 

6.  The  act  of  1854,  by  which  bonds  and  mortgages  are  made  liable  to 
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taxation,  does  not  include  the  bonds,  mortgages,  stocks,  or  other  choses 
in  action  of  persons  who  are  not  inhabitants  of  this  state.  ib. 

7.  When  the  holder  of  a  mortgage  dies,  haying  made  a  will  and  ap- 
pointed the  mortgagor  one  of  bis  ezecntors,  and  on  a  settlement  of  the 
separate  account  of  such  executor  a  balance  is  found  due  him  from  the 
estate,  such  balance  cannot  be  set  off  in  a  suit  to  foreclose  the  mort- 

feige  against  the  amount  due  on  the  mortgage.  ib. 

he  proceeding  for  the  foreclosure  of  the  mortgi^e  is  in  rem,  and  not 
against  the  person  of  the  debtor;  the  principles  of  set-off  do  not 
appljr.  ib. 

9.  Nothing  can  be  set  up  by  way  of  satisfaction  of  the  mortgage,  in 
whole  or  in  part,  except  payment.  There  must  either  have  been  a  di- 
rect payment  of  a  part  of  the  debt,  or  an  agreement  that  the  sum  pro- 
posea  to  be  set  off  should  be  received  and  credited  as  payment.        ib. 

10.  It  is  doubtful  if  the  right  of  an  executor  to  retain  out  of  the  funds  in 
his  hands,  or  from  the  amount  of  a  debt  due  from  him  to  the  estate, 
sufficient  to  satisfy  his  claim  against  the  estate,  either  for  a  debt  due 
from  the  testator  in  his  lifetime,  or  for  his  expenses  and  commissions 
in  settling  the  estate,  will  be  recognised  in  equity  upon  a  bill  for  fore- 
closure aeainst  the  executor  when  it  would  operate  simply  a«  a  set-off. 
It  seems  that  it  will  be  allowed  only  when  the  accounts  of  the  executor 
are  before  the  court,  either  on  appeal  or  by  original  bill  filed  for  the 
purpose  of  having  a  settlement  of  the  account.  ib. 

11.  How  is  this  court  upon  a  foreclosure  bill  to  investigate  questions  of 
this  character? — Query.  ib. 

12.  The  complainant  filed  his  bill  to  foreclose  two  chattel  mortgages 
eiven  by  the  defendant.  The  first,  to  S.  J.  H.,  to  secure  certain  debts 
Que  to  him  from  the  mortgagor,  and  to  indemnify  him  against  loss  on 
notes  endorsed  by  him  tor  the  mortgagor.  This  covers  household 
goods,  stock,  farming  utensils,  on  a  farm  in  Rahway,  specified  in  a 
schedule  annexed  to  the  mortgage.  Complainant  claims  under  this 
mortgage  by  assignment.     The  second  mortgage  was  given  to  the  com- 

flainant  to  secure  a  debt  of  the  defendant  to  aim,  and  also  to  J.  A.  C. 
t  includes  the  property  covered  by  the  first  mortgage,  'and  also  other 
property  and  rights  of  the  mortgagor,  which  are  described  as  "  all  the 
right,  title,  and  interest  of  the  said  J.  L.  H.  in  and  to  the  tools,  fix- 
tures, Ac,  now  in  the  U.  S.  Malleable  Iron  Factory  at  Newark,  N.  J." 
On  a  demurrer  to  this  bill,  it  was  held — 

That  J.  A.  C.  was  a  necessary  party  to  such  a  bill.  As  a  general  rule, 
there  can  be  no  foreclosure  unless  all  the  persons  entitled  to  the  mort- 
gage money  are  before  the  court.  A  person  entitled  to  a  part  only  of 
tne  mortgage  money  cannot  file  a  bill  to  foreclose  a  mortgage  as  to'  his 
own  part  of  the  money.  All  the  beneliciaries  should  be  made  parties 
as  well  as  the  trustee.     Chapman  v.  Hunt,  149 

13.  The  property  included  in  the  second  mortgage  is  not  ascertained  or  de- 
scribed in  the  bill  with  sufficient  certainty.  A  bill  for  the  foreclosure 
of  a  chattel  mortgage  should  show  of  what  the  property  consists,  the 
mortgagor's  title  or  claim  of  title  to  it,  and  that  it  is  within  the  juris- 
diction of  the  court.  ib. 

14.  The  bill  is  objectionable  in  its  statement  of  the  complainant's  rights 
under  the  first  mortgage,  in  that  it  contains  no  averment  that  the 
notes  endorsed  by  the  mortgagor,  and  against  which  the  mortgage  was 
given  as  an  indemnity,  were  ever  assigned  to  the  complainant,  nor 
that  the  principal  of  said  notes  remains  unpaid.  This  objection  is  not 
cured  by  the  fact  that  these  averments  are  made  in  the  affidavit  an- 
nexed to  the  bill.  ib. 

15.  The  second  mortgage  is  not  void  on  the  ground  that  it  is  against  the 
policy  of  the  statute  regulating  assignments  for  the  benefit  of  creditors. 
The  instrument  purports  to  be  not  an  assignment  for  the  benefit  of 
creditors,  but  a  mortgage  for  the  payment  of  certain  specified  debts,  ib. 
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16.  The  objeetioQ  to  the  bill  on  the  ground  of  maltifahousness  ii  not  sxu- 
tained.  ib. 

17.  On  a  bill  filed  to  foreclose  a  mortgage,  given  by  the  defendant,  £.  D., 
to  one  R.,  to  secnre  the  payment  of  part  of  the  purchase  money  of 
land  conveyed  to  E.  D.  bv  R.  by  deed  with  covenants  of  general  war- 
ranty and  against  encumbrances,  it  appeared  that  there  was  a  subsist- 
ing mortgage  on  the  premises  at  the  time  of  the  conveyance  which  the 
vendor  had  failed  to  discharge,  although  there  was  a  distinct  under- 
standing that  the  amount  of  the  encumbrance  should  be  paid  by  the 
vendor  out  of  the  first  payment  tnade  by  the  mortgagor  or  deducted 
from  the  mortgage  debti 

The  complainant  holds  the  mortgage  by  assignment  from  R.,  made 
while  the  defendant,  £.  D.,  continued  to  own  the  mortgaged  premises, 
which  have  been  since  conveyed  by  deed  with  covenants  of  warranty 
.  to  M.,  one  of  the  defendants,  who  claims  that  the  amount  of  the  sub- 
sisting encumbrance,  which  is  still  unpaid,  should  be  deducted  from 
complainant's  mortgage,  it  was  field — 

That  M.,  the  owner  of  the  equity  of  redemption,  is  entitled  to  the  pro- 
tection claimed  by  him,  and  that  the  decree  of  the  coart  will  be  for 
the  balance  due  on  the  complainant's  mortgage,  after  deducting  the 
amount  of  the  subsisting  encumbrance.     Woodruff  v.  D^ue,  168 

18.  The  general  rule  is,  that  the  assignee  of  a  mortgage  takes  it  subject  to 
all  defences  which  exist  against  it  in  the  bands  of  the  mortgagee,  but 
not  to  a  latent  equity  residing  in  a  third  person  against  the  mort- 
gagee, ib. 

19.  The  case  of  Shannon  v.  MarBelit  (Soucton  413)  cited,  and  its  authority 
recognised.  ib. 

20.  The  original  mortgagee,  R.,  is  not  a  necessary  party  to  this  suit,  be- 
cause althongh  the  assignment  from  him  to  the  complainant  shows 
that  the  mortgage  was  originally  assigned  as  a  collateral  security  for 
certain  purposes,  and  the  balance,  if  any,  was  to  be  paid  to  R.,  yet  it 
does  not  appear  that  there  was  any  surplus  after  the  immediate  object 
of  the  assignment  had  been  accomplished.  It  cannot  be  assumed,  on 
the  pleadings  and  evidence  in  the  case,  that  R.  has  any  interest  in 
the  mortgage  debt.  ib. 

21.  If  there  appears  to  be  such  a  surplus,  and  the  complainant  desires 
that  R.  should  be  concluded  by  the  decree,  he  should  be  made  a  party. 
On  a  bill  for  foreclosure,  all  the  persons  interested  in  the  mortgage 
money  should  be  before  the  court.  All  the  beneficiaries  should  be 
made  parties  as  well  as  the  trustee.  ib. 

22.  It  is  not  competent  for  the  complainant,  who  has  omitted  to  make  R. 
a  party,  to  present  that  fact  as  an  objection  to  the  equitable  protec- 
tion asked  for  by  the  defendant,  M.  ib. 

23.  Complainant  is  entitled  to  interest  on  his  debt  and  to  his  costs  of  fore- 
closure, although  it  appears  that  before  the  bill  was  filed  the  defend- 
ant, M.,  offered  to  pay  him  the  amount  to  which,  bv  the  decree  of  the 
court,  he  is  eatitlea,  such  offer  not  amounting  to  a  legal  tender;  and  it 
also  appeariug  that  the  complainant,  in  declining  to  receive  the 
amount  offered,  acted  in  good  faith  under  the  advice  of  counsel.  He 
had  no  right  to  adjust  the  canities  between  the  parties  in  interest, 
nor  was  he  bound  to  take  the  nazard  of  so  doing,  but  was  entitled  to 
ask  a  decree  of  the  court  to  settle  the  conflicting  claims  and  protect 
his  own  rights.  Unless  there  be  a  legal  tender  of  the  sum  due  inter- 
est does  not  stop.  ib. 

24.  When  a  payment  has  been  made  upon  a  mortgage  debt,  by  which  the 
lien  upon  the  mortgaged  premise i  was  diminisned,  it  is  not  in  the 
power  of  the  mortgagee  to  revive  the  lien  for  the  orijginal  amount  by 
refunding  or  reloaning  the  money  paid  to  the  prejudice  of  a  bonajidc 
encumbrancer  whose  encumbrance  is  subsequent  to  the  mortgage,  but 
prior  to  the  repayment ;  and  the  case  is  not  altered  though  no  receipt 
for  the  pay  men  t  is  endorsed  on  the  mortgage.    Large  v.  Van  Doren,  208 
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25.  If  the  complainant  in  a  suit  for  the  foreclosnre  of  a  mort^affd  stands 
in  the  position  of  a  trustee  for  a  third  person,  to  whom  he  is  Dound  to 
acconnt  for  payments  made  to  him,  ana  such  third  person  is  not  made 
a  party  to  the  suit,  the  hill  is  defective  for  want  ot  necessary  parties, 
and  should  be  dismissed.  ib. 

26.  No  principle  of  equity  pleading  is  better  settled  than  that  there  can 
be  no  foreclosure  unless  all  the  persons  entitled  to  the  mortgage  money 
are  before  tbe  court.  The  eettui  que  trtut  should  be  a  party  to  the 
bill  as  well  as  the  trustee.  ib. 

27.  L.,  the  complainant,  files  a  bill  to  foreclose  first  and  third  mortgages 
upon  premises  on  which  A.  had  held  a  second  mortgage,  which  had 
been  foreclosed,  and  the  premises  purchased  by  A.  under  his  decree 
of  foreclosure,  to  which  decree  L.  was  not  a  party. 

Held  that  L's  rights  under  his  third  mortgage  cannot  be  affected  by 
the  decree  of  foreclosure  and  sale  and  conveyance  to  A.  under  his 
mortgage.  ib. 

28.  The  price  for  which  the  property  was  purchased  at  that  sale  cannot 
affect  the  equities  subsisting  between  the  mortgagees.  The  subseonent 
encumbrancer  can  only  redeem  by  paying  the  full  amount  of  A's 
mortgage  debt.  ib. 

29.  Costs  were  denied  to  a  complainant  in  a  foreclosure  suit  where  he 
acted  unreasonably  and  oppressively  in  demanding  a  much  lareer  sum 
than  was  legally  or  equitably  due  on  his  mortgage  under  a  threat  of 
immediate  prosecution,  and  when  the  defendant  had  been  diligent  in 
endeavoring  to  ascertain  the  amount  from  the  complainant  and  his 
solicitor  in  order  to  pay  the  mortgage  debt.  ib. 

30.  The  service  of  an  attachment  upon  mortgaged  premises  after  the  exe- 
cution and  delivery  of  a  mortgage,  but  before  it  is  recorded,  creates 
no  lien  upon  the  prior  estate  ot  the  mortgagee,  if  the  mortgage  is  re- 
corded before  judgment  is  entered  on  the  attachment.  Campion  v. 
KilU,  229 

31.  The  statute  declares  an  unrecorded  mortgage  void  only  as  s^ainst  a 
Buhieqnent  judatnent  creditor  not  bavins  notice  of  the  mortgage,  but 

.  leaves  it  in  full  force  as  against  an  attaehing  creditor.  ib. 

32.  When  the  defendant,  by  agreement  with  one  H.  D.,  executed  a  bond 
and  mortgage  to  the  complainant,  in  satisfaction  of  a  debt  due  from 
H.  D.  to  the  complainant  on  a  bill  filed  to  foreclose  the  mortgage,  the 
defendant  cannot  set  up  that  he  did  not  receive  full  consideration 
from  H.  D.  for  his  undertaking.  That  was  a  matter  entirely  between 
himself  and  H.  D.,  and  neither  want  of  consideration  nor  illegality  of 
consideration  for  the  agreement  between  them  can  in  any  wise  impair 
the  validity  of  the  bond  and  mortgage  given  to  the  complainant.  Lee 
V.  Kirkpatnck,  264 

33.  The  complainant  in  such  a  case  is  not  an  assignee  of  the  mortgage, 
and  is  not  affected  by  the  equities  existing  between  tbe  defendant  and 
H.  D.,  of  which  he  had  no  knowledge  at  the  execution  of  the  mort- 
gage, ib. 

34.  As  a  general  rule,  the  assignee  of  a  mortgage  takes  the  mortgage  sub- 
ject to  all  the  equities  subsisting  against  it  in  the  hands  of  the  origi- 
nal mortgagee.  But  if  the  mortgagor,  when  applied  to  for  informa- 
tion, misleads  the  assignee  as  to  the  amount  due,  or  conceals  his  equit- 
able defence,  or  stands  silently  by,  and  permits  the  assignee  in  good 
faith  to  pay  his  money,  and  tak«  an  assignment  for  its  full  nominal 
value,  he  cannot  afterwards  set  up  his  equitable  defence  against  the 
claim  of  the  assignee  for  the  payment  of  the  entire  debt.  ib. 

35.  In  a  suit  for  the  foreclosure  of  a  mortgage,  where  the  defence  wss 
that  the  complainants  had,  before  filing  their  bill,  assigned  their 
mortgage  to  a  third  person,  and  it  appeared  that  the  asent  of  the 
complainants  had  agreed  to  assign  the  mortgage  to  one  \V .  M.  F.  for 
the  benefit  of  A.,  one  of  the  defendants,  who  had  become  the  owner 
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of  the  equity  of  redemption  on  condition  that  K.  and  H.,  the  original 
mortgagees,  who  had  assigned  and  guarantied  the  mortgage  to  the 
complainants,  would  consent  to  such  assignment,  and  that  an  assign- 
ment had  been  executed  by  the  complainants  to  W.  M.  F.,  but  never 
delivered  to  him  for  want  of  the  consent  of  K.  and  H.  to  the  transfer, 
it  was  held  to  be  clear  that  there  was  no  assignment  of  the  bond  and 
mortgage  which  divested  the  complainants  of  their  title  to  the  securi- 
ties, or  of  their  right  to  recover  upon  them.  Stonington  Savings  Bank 
V.  DavU,  286 

;>t5.  The  securities  being  placed  in  the  hands  of  the  agent  of  the  com- 
plainants for  collection  merely,  he  had  no  authority  to  bind  the  com- 
plainants by  a  contract  to  assign  the  securities  to  their  own  prejudice, 
or  to  the  prejudice  of  their  assignors,  who  had  guarantied  the  pay- 
ment of  the  mortgage  debt.  ih. 

37.  If  such  agreement  had  been  made  and  established  by  the  evidence  it 
could  not  oe  enforced  by  way  of  defence  to  a  bill  of  foreclosure.  The 
contract  could  be  made  available  to  the  defendant  only  by  a  bill  for 
specific  performance.  *         ib. 

38.  The'  mortgaged  premises  were  situate  in  Jersey  City,  and  had  been 
sold  for  taxes,  and  the  complainants,  having  redeemed  the  land  in  pur- 
suance of  a  provision  of  the  city  charter,  by  which  a  mortgagee  is  per- 
mitted to  redeem  land  sold  for  taxes,  and  on  foreclosing  his  mortgage 
to  recover  the  amount  paid  for  that  purpose  in  addition  to  his  mort- 
gage debt,  claimed  in  their. bill  a  decree  in  accordance  with  that  pro- 
vision of  the  charter,  which  provision  the  defendant  insisted  was  re- 
pealed by  the  subsequent  general  tax  law  of  1854.  It  was  held  th&i  the 
complainants  were  entitled  to  the  relief  asked  for  by  them ;  and  that 
although  the  provisions  of  the  city  charter  and  of  the  general  tax 
law  are  inconsistent  and  irreconcilable,  yet  that  the  general  law  does 
not  operate  as  a  repeal  of  the  charter  in  the  absence  of  express  words 
for  that  purpose.  ib. 

30.  Nor  can  the  defendant  claim  any  deduction  from  the  mortgage  debt 
for  taxes  paid  by  him  on  the  mortgaged  premises.  By  the  express 
provisions  of  the  act  of  1854,  the  landholder  is  not  entitled  to  any  de- 
duction from  the  amount  of  tax  assessed  upon  his  land  for  any  debts 
due  and  owing  by  him  to  creditors  not  residing  in  this  state,  and  at 
the  time  of  the  payment  of  the  tax  for  which  the  deduction  is  claimed 
this  debt  was  due  and  owing  to  persons  not  inhabitants  of  this  state,    ib. 

40.  When  the  contract  was  made  in  the  city  of  New  York,  where  the 
mortgagee  resided  and  had  his  place  of  business,  it  is  essentially  a 
New  York  contract,  and  its  validity  must  be  tested  by  the  laws  of 
that  state.  The  facts,  that  the  mortgage  was  formally  executed  in  this 
state  and  that  the  mortgaged  premises  are  within  this  state  are  not 
material.    Andrews  v.  Torry,  355 

41.  If  a  mortgage  was  given  for  a  specific  purpose  it  must  be  exclusively 
applied  to  that  purpose.  Any  other  disposition  of  the  security  is  a 
fraudulent  misappropriation,  against  which  the  mortgagor  would  be 
entitled  to  relief  in  equitv.  ib. 

42.  The  cases  of  ComUh  v.  hryan,  2  Stock.  146,  and  Westervelt  v.  Scott,  3 
Stock.  80,  held  not  to  be  in  conflict  with  this  principle.  ib. 

43.  It  is  DO  answer  to  such  a  defence,  that  the  holder  of  the  mortgage  is  a 
bona  fide  assignee  thereof  without  notice  of  the  misappropriation. 
The  assignee  of  a  mortgage,  although  a  bona  fide  holder,  takes  it  sub- 
ject to  all  the  equities  subsisting  against  the  mortgage  in  the  hands  of 
the  mortgagee.  ib. 

4 1.  The  equity  which  entitles  a  second  mortgagee  to  the  benefit  of  a  re- 
lease executed  by  a  prior  mortgagee,  arises  only  where  the  first  mort- 
gagee gave  the  release  with  knowledge  of  the  existence  of  the  second 
encumbrance.  If  the  release  is  executed  without  notice  of  existing 
equities  on  the  part  of  the  subsequent  encumbrancer,  he  is  not  respon-  ^ 

Vol.  I.  3  0 


Digitized  by 


Google 


578  INDEX. 


flible  for  the  consequences  of  his  act,  nor  is  the  lien  of  his  mortgage  in 
any  wise  impaired.     Vanorden  v.  Johnson,  376 

45.  The  recording  of  the  second  mortgage  will  not  operate  as  constroctive 
notice  of  its  existence  to  the  prior  mortgagee.  ib. 

40.  The  claim  of  a  second  mortgagee  to  the  benefit  of  a  release  by  the 
prior  mortgagee  is  a  mere  equity  resulting  from  the  fact  that  his  secu- 
rity is  impaired  by  the  giving  of  the  release.  It  will  not  be  allowed, 
unless  upon  principles  of  justice  and  equity  it  ought  thus  to  operate. 
If  the  security  of  the  second  mortgagee  is  not  impaired  by  the  execu- 
tion of  the  release,  no  equity  will  accrue  in  his  favor.  ib. 

47.  Where  a  hotel  was  leased  by  a  lessor  to  a  lessee  for  a  term  of  three 
years,  at  a  yearly  rent  of  $5000,  by  an  indenture,  whereby  the  lessor 
also  sold  the  furniture  of  the  hotel  for  over  $oOOO,  and  the  lessee  re- 
sold and  retransferred  all  such  furniture,  and  also  sold,  assigned,  and 
transferred,  and  covenanted  and  agreed  to  sell,  assign,  and  transfer  all 
other  articles  of  furniture  which  tiie  lessee  should  tneroafter  purchase 
and  place,  or  cause  to  be  purchased  and  jdaced  on  the  demisea  premi- 
ses during  the  term — it  being  declared  to  be  the  agreement  and  inten- 
tion of  the  parties,  that  when  and  so  often  as  any  additional  furniture 
should  be  purchased  and  placed  on  the  premises  by  the  lessee,  it 
should  be  deemed  and  considered  as  belonging  to  the  lessor,  as  collat- 
eral security  for  the  payment  of  said  rent ;  and  the  lessee  covenanted 
that  said  furniture,  as  'well  that  then  on  the  premises  as  that  which 
should  thereafter  be  placed  there  by  the  lessee,  should  not  be  sold  or 
disposed  of,  or  removed  from  said  premises  during  the  term,  but 
should  remain  thereon  as  the  property  of  the  lessor,  as  collateral  secu- 
rity for  the  payment  of  said  rent.  The  lessee,  having  afterwards  pur- 
chased and  brought  upon  the  premises  a  large  amount  of  furniture, 
which  was  subsequently  levied  on,  and  was  about  to  be  sold  to  satisfy 
executions  against  the  lessee,  it  was  held — 

That  such  a  contract  created  an  equitable  mortgage  upon  such  after  ac- 
quired property,  which  a  court  of  equity  will  enforce  and  protect  as 
against  a  subsequent  execution  creditor  of  the  leasee.  SmitkurH  v. 
Kdmvnds,  40S 

48.  Whenever  the  parties,  by  their  contract,  intended  to  create  a  positive 
lien  or  charge,  either  upon  real  or  personal  property,  whether  then 
owned  by  the  assignor  or  not,  or  if  personal  property,  whether  it  is 
then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge  upon  the 
particular  property  as  soon  as  the  assignor  or  contractor  acquires  a 
title  thereto  against  the  latter,  and  all  persons  a-sserting  a  claim  thereto 
under  him,  eitlier  voluntarily,  or  with  notice,  or  in  bankruptcy.       ib. 

49.  At  the  common  law  there  cannot  be  a  technical  pledge  of  property 
not  then  in  existence  or  to  be  acquired  by  the  pledgor  infniuro.  It 
is  equally  clear  that  such  a  contract  cannot  operate  as  a  legal  sale  or 
mortgage  of  the  chattels.  To  constitute  a  valid  sale  at  law,  the  ven- 
dor inust  have  a  present  property,  either  actual  or  potential,  in  tlie 
property  sold.  ib. 

.'/(.>.  Conceding  that  ordinarily  the  equity  of  redemption  of  a  mortgagor 
of  chattels  in  possession  may  be  levied  upon  and  sold  by  virtue  of  ex- 
ecutions against  the  mortgagor,  this  court  will  not  permit  the  execu- 
tion creditor  to  exercise  that  right  where  of  necessity  it  will  greatly 
impair,  if  not  utterly  destroy  the  rights  of  the  mortgagee.  ib. 

51.  Where  a  husband  joined  with  his  wife  in  a  conveyance  of  her  sepa- 
rate estate  by  deed,  with  covenants  by  the  husband,  for  himself  and 
his  wife,  of  seizin,  quiet  enjoyment,  warranty,  and  against  encum- 
brances, and  the  purchaser  gave  a  raortgace  to' the  husband  to  secure 
a  part  of  the  purchase  money  on  a  bill  liled  by  the  administrator  of 
the  wife,  who  survived  her  husband,  to  foreclose  the  mortgage,  it  was 
held— 

That  it  is  no  defence  to  a  recovery  of  the  amount  of  the  mortgage  that 
adverse  claims  have  been  set  up  to  a  portion  of  the  land  included  in 
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the  deed  to  the  defendant,  when  the  defeadant  has  never  heen  evicted 
from  any  part  of  the  land,  and  it  is  not  alleged  that  any.  action  is 
pending  for  the  recovery  of  any  part  of  it.  Long  t  adrn'rh  v.  Long,   463 

52.  Kor  can  the  mortgagor  set  np  as  a  defence  to  the  wife's  claim  on  the 
mortgage,  that  after  the  adverse  claims  were  made,  it  was  agreed  hy 
the  husband  and  wife  that  they  would  buy  in  the  adverse  claims,  anS 
transfer  them  to  the  defendant,  and  that  the  balance  of  the  purchase 
money  should  not  be  paid  until  the  title  was  perfected,  and  if  any  por- 
tion of  the  title  could  not  be  perfected,  an  allowance  should  be  made 
to  the  defendant  therefor.  ib. 

63.  If  such  a  contract  was  made  it  could  not  bind  the  wife.  Damages  can- 
not be  recovered  on  a  contract  made  by  a  married  woman.  ib. 

51.  Nor  would  such  a  claim  avail  against  the  husband  as  a  defence  to  a 
recovery  upon  the  mortgage.  Damages  for  the  breach  of  a  subse- 
quently made  contract  cannot  be  set  otf  against  the  amount  due  upon 
a  mortgage.  ib. 

55.  A  bill  lor  board,  or  any  other  demand  that  the  debtor  may  have,  can- 
not be  set  off  against  a  mortgage  debt  upon  proceedings  for  foreclosure 
except  by  consent  of  the  complainant  or  agreement  of  the  parties  for 
that  purpose.     Bird  v.  Davis,  467 

56.  After  forfeiture  of  a  chattel  mortgage,  the  mortgagee  in  possession  may 
make  sale  of  the  chattels  mortgaged  upon  due  notice  thereof  to  the 
mortjgagor.  But  the  creditor  will  be  held,  at  his  peril,  to  deal  fairly 
and  ju.stly  with  the  property,  both  as  to  the  time  of  the  notice  and  the 
manner  of  the  sale.  ib. 

57.  The  disposition  by  the  mortgagee  of  a  part  of  the  chattels  at  private 
sale  was  unauthorized ;  and  although  it  appears  that  the  mortgagees 
took  great  pains  to  secure  the  best  prices  practicable  for  the  goods,  and 
that  they  were  sold  for  their  value,  and  that  the  mortgagor  assented 
to  the  prices  obtained,  yet  if  defendant  can  show  before  the  master 
that  the  articles  were  sold  unfairly  or  at  an  under  price  he  will  be  per- 
mitted to  do  so,  and  will  be  allowed  their  fair  value.  ib. 

58.  In  this  case  the  land  covered  by  one  of  complainants'  mortgages  was 
devised  to  the  grantors  of  the  mortgagors  subject  to  a  provision  in  tes- 
tator's will,  by  which  he  gave  to  his  wife,  M.  H.,  the  one  half  of  the 
yearly  income  of  all  his  real  estate,  to  be  paid  to  her  yearly  by  the 
persons  to  whom  the  real  estate  was  devised,  being  given  in  lieu  and 
instead  of  her  right  of  dower.  M.  II.  was  made  a  party  to  the  suit  as 
a  prior  encumbrancer.  Held  that,  were  it  otherwise  doubtful  whether 
the  provision  for  the  widow  con-stitutes  a  charge  on  the  lands  devised, 
the  fact  that  it  was  given  in  lieu  of  dower  would  be  decisive  of  the 
question.  ib. 

59.  The  land  must  be  sold  subject  to  the  charge  of  the  annual  payments 
hereafter  to  accrue  to  the  widow  during  her  life ;  and  she  is  also  en- 
titled to  receive  out  of  the  proceeds  of  tlio  sale  of  the  estate  of  the 
devisees  in  the  land  the  arrears  (if  any)  remaining  unpaid.  ib. 

60.  When  the  complainant  produced  a  receipt  signea  by  M.  II.  in  full  of 
her  right  in  the  land  up  to  the  time  ot  filing  the  bill,  held  that,  as 
against  the  tenant,  it  may  be  shown  that  in  point  of  fact  the  money 
mentioned  in  the  receipt  was  not  paid.  ib. 

61.  If  the  original  loan  had  been  obtained  upon  the  faith  of  this  receipt. 
or  if  it  had  been  used  to  obtain  an  extension  of  credit,  or  in  any  other 
way  to  influence  the  conduct  of  the  complainants,  and  the  complain- 
ants had  given  credit  on  the  faith  of  the  receipt,  it  would  have  operated 
as  an  equitable  estoppel  to  prevent  the  party  giving  it  from  gainsaying 
its  terms  to  the  prejudice  of  complainants*  rights.  ib. 

62.  If  the  receipt  in  no  way  influenced  the  conduct  of  complainants,  or 
operated  to  their  prejudice  as  mortgagees,  it  is  not  conclusive  against 
the  party  signing  it.  She  will  be  at  liberty  to  prove  before  the  master 
the  arrears  actually  due  and  unpaid  to  her.  The  giving  of  a  note  by 
the  devisee  or  his  grantee  for  the  arrears  due,  and  taking  a  receipt 
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therefor,  did  not  of  necessity  operate  as  a  discharge  of  the  encumbrance 
on  the  land.  ib. 

03.  Upon  a  bill  to  foreclose,  the  mortgagor  cannot  dispute  his  title  to  the 
mortgaged  premises.  The  decree  will  bind  his  interest,  whatever  it 
may  be,  ana  nothing  more.  ib. 

64.  A  decree  upon  a  mortgage  executed  bv  the  husband  alone  will  not 
bind  the  separate  estate  of  the  wife,  although  the  wife  is  made  a  de- 
fendant, ana  has  joined  with  him  in  an  answer.  The  rule  is,  that  if 
the  husband  and  wife  join  in  an  answer  as  co-defendants,  it  will  be 
considered  as  the  defence  of  the  husband  alone,  and  it  will  not  affect  a 
future  claim  by  the  wife  in  respect  of  her  separate  interest.  ib. 

05.  Nor  would  the  opinion  of  this  court  upon  the  question  of  title  bind 
the  purchaser  under  the  decree.  He  would  take  the  title  of  the  mort- 
gagor in  the  premises  covered  by  the  mortgage,  and  would  be  entitled 
to  have  his  Ic^al  rights  adjudicated  in  a  court  of  law.  ib. 

?(3e  BoN'A  Fide  Pubchaseb,  1  to  5 ;  Buildihg  Associatioit,  1,  2;  Costs,  1. 
2;  Creditor,  2,  3,  4;  Dower  ;  Ihjukctioit,  2,  7;  Judgment,  1,  4; 
Mechanics'  Lies,  6 ;  Pabtnebship,  6  to  12 ;  Usuby,  1,  2,  4. 

NEGOTIABLE  PAPER. 
See  Intebpleadeb,  1,  2. 

NOTICE. 

See  Fbaud,  9. 

1.  Notice  of  an  equitable  lien  will  operate  to  charge  the  estate  in  the 
hands  of  the  pvrehas»r,  but  no  notice  will  serve  to  render  operative  as 
an  encumbrance  a  claim  in  itself  inequitable.    Shinn  v.  Budd,       234 

See  Bona  Fide  Pubchaseb,  5:  Decbee  of  Distbibution,  5,  9;  Fbaud. 
9 ;  Injunction,  20,  21 ;  Lunatic,  5, 6 ;  Mobtqage,  44  to  46 ;  Pbac- 
tice,  16  to  18 ;  Subety,  1,  2. 

NUISANCE. 
See  Injunction,  11  to  21. 

ORDINARY. 
See  Administbation  Bond,  1,  2. 

ORPHANS  COURT. 

See  Appeal,  5;  Cobt»»  4,  5;  Decbek  of  Distbibution,  Itoll;  Execu- 
tobs  and  Admin istbatobs,  5  to  15. 

PARENT  AND  CHILD. 
See  GuABDiAN. 

PARTIES. 
See  Appeal,  1,  2 ;  Husband  and  Wife,  5  to  12 ;  Injunction,  8,  9 ;  Limit- 
ations, 5 ;  Reviyob,  1  to  6. 

PARTITION. 

1.  The  administrator  of  an  intestate  is  not  a  necessary  or  proper  party  to 
a  bill  for  partition  between  the  heirs  of  the  real  estate  of  the  intestate, 
although  his  personal  estate  may  be  insufficient  to  pay  his  debts. 
Neither  the  adininistrators  nor  the  creditors  of  the  intestate  have  any 
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BQch  interest  ia  the  land^  aa  renders  them  necessary  parties,  /^eer  v. 
Speer,  240 

2.  A  partition  will  not  aflfect  any  rights,  legal  or  equitable,  which  the 
creditor  may  have.  If  the  land  is  liable  for  debts  before  the  partition, 
it  will  remain  so  afterwards.  ib. 

3.  Where,  in  obedience  to  the  judgment  of  the  CJourt  of  Appeals,  com- 
missioners had  been  appointed  by  this  court,  in  a  partition  case,  to 
make  partition  of  the  real  estate  whereof  partition  is  sought  by  the 
complainant's  bill  among  the  owners  according  to  their  respective 
rights ;  and  in  case  the  commissioners  should  be  of  opinion  that  such 
partition  could  not  be  made  without  prejudice  to  the  owners,  then 
they  were  directed  to  partition  and  set  off  to  D.  S.  M.,  one  of  the  de- 
fendants, the  one-twentieth  part  thereof  in  value  ;  or  if  thev  should  be 
of  opinion  that  no  such  partition  could  be  made  to  M.  without  preju- 
dice, they  should  so  report  to  this  court  for  further  directions.  The 
commissioners,  having  reported  that  such  partition  could  not  be  made 
in  either  way  directed  by  the  order  without  prejudice,  on  exception/* 
filed  by  the  defendant,  M.,  to  the  report  of  the  commissioners,  it  was 
held- 

That  the  practice  which  prevails  in  the  English  Court  of  Chancery,  to 
file  exceptions  to  the  report  of  commissioners  in  partition  cases,  ap- 
plies only  to  the  final  report  of  the  commissioners  on  making  parti- 
tion, and.  has  no  application  to  the  report  made  under  the  practice  in 
this  state,  that  partition  cannot  be  made  without  prejudice  to  the  in- 
terests of  the  owners  and  proprietors.  Bcntley  v.  Long  Dock  Com- 
Pftny,  480 

4.  There  is  nothing  in  the  general  practice  of  the  court  rendering  excep- 
tions neces.!iary.  In  strictness,  exceptions  in  Chancery  are  limited  to 
answers  and  to  reports  of  masters.  ib. 

5.  There  is  no  necessity  for  filing  exceptions  to  the  report  of  the  commis- 
sioners, and  no  propriety  in  such  a  course.  The  proper  practice  for 
the  complainant,  the  report  being  filed,  is  to  apply  for  a  decree  for 
sale.  Notice  of  this  application  will  be  given,  and  the  party  feeling 
aggrieved  by  the  report  may  present  his  objections  in  opposition  to 
tlie  decree  for  sale.  ib. 

6.  The  exceptions  in  this  case  were  treated  as  written  objections  to  the 
report  of  the  commissioners,  and  the  case  was  heard  as  on  a  motion 
for  a  decree  for  sale.  ib. 

7.  Where  a  partition  has  been  actually  made  by  commissioners,  the  court, 
by  its  well  settled  practice,  interferes  with  their  action  with  great  re- 
luctance. It  is  only  when  a  clear  mistake  has  been  made  that  their 
proceedings  will  be  interfered  with.  ib. 

8.  The  reason  of  such  a  course  is  applicable  to  the  report  in  this  case. 
No  mere  formal  objections  to  the  report  of  the  commissioners  can  pre- 
vail, ib. 

9.  Partition  is  a  matter  of  right ;  and  by  the  ancient  practice,  both  at 
law  and  in  equity,  the  partition  was  made,  however  prejudicial  it 
might  be  to  the  interests  of  the  parties.  ib. 

10.  It  was  to  remedy  this  evil  that  the  statute  of  1816  authorized  a  sale 
of  the  land  when  the  commissioners  reported  that  a  partition  could 
not  be  made  without  great  prejudice ;  and  by  the  act  of  1846,  the 
same  power  was  conferred  upon  this  court  upon  bills  filed  for  parti- 
tion, ib. 

11.  Under  the  statute,  where  a  partition  cannot  be  made  without  preju- 
dice, the  complainant  is  entitled,  as  of  course,  to  have  a  sale  made  of 
the  premises.  ib. 

12.  The  suggestion,  that  the  property  is  of  so  great  value  that  no  one  indi- 
vidual can  buy  it,  if  true,  constitutes  no  objection  to  a  sale.  ib. 

13.  Nor  can  one  of  the  tenants  object  to  a  sale  on  the  ground  that  he  is 
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not  capable  alone  of  purchasing  the  entire  premises,  and  therefore  bis 
interest  may  be  sacrinced  by  a  combination  among  his  associates,    ib. 

PARTNERSHIP. 

1.  The  right  of  a  partner  to  receive  interest  on  advances  made  by  him 
for  the  oenefit  of  the  firm,  in  the  absence  of  an  express  agreement  for 
that  parpose,  rests  upon  the  usage  of  tra<le,  the  usage  raising  an  im- 
plied contract  to  pay  interest  on  the  principal  advanced.  JdorrU  v. 
Allen,  44 

2.  When  the  party  charged  with  interest  has  notice  of  the  advance,  or 
when,  from  the  circumstances  of  the  firm  and  nature  of  the  business 
transacted,  thejr  must  be  presumed  to  have  been  known  and  approved 
by  him,  the  claim  for  interest  is  leeal  and  equitable.  ib. 

3.  Interest  should  be  given,  if  it  can  be  collected,  from  circumst^inces  or 
from  the  usage  between  the  parties,  that  there  ought  to  be  or  was  in- 
tended to  be  such  a  computation  of  interest.  ib. 

4.  Interest  will  continue  to  run  in  such  a  case  until  the  final  settle- 
ment, ib. 

5.  A  partner  is  not  liable  to  account  to  his  copartner  for  a  loss  occasioned 
by  an  honest  mistake  of  judgment.  ib. 

Gv  In  a  suit  for  the  foreclosure  of  a  mortgage,  given  by  W.  on  his  indi- 
vidual property  in  this  state,  as  *'  additional  security"  for  the  pay- 
ment 01  a  debt  of  a  partnership  of  which  W.  was  one  of  the  mem- 
bers, and  for  which  debt  the  creditor  also  held  a  mortgage  on  lands 
belonging  to  the  firm  situate  in  the  state  of  Wisconsin,  me  defendant, 
the  owner  of  the  equity  of  redemption,  claimed  that  it  was  agreed  at 
the  time  of  giving  the  mortgage,  that  the  creditor  was  not  to  resort  to 
the  individual  property  of  W .  for  the  satisfaction  of  his  debt  until  he 
had  exhausted  the  security  afforded  by  his  mortgage  on  the  lands  of 
the  firm  in  Wisconsin,  it  was  held — 

That  if  it  were  competent  to  prove  by  parol  evidence  a  contract  in 
conflict  with  the  terms  knd  enect  of  the  mortgage,  such  evidence,  to 
be  available,  should  establish  the  existence  and  terms  of  the  contract 
beyond  all  doubt.     Tiffany  v.  Crawford,  278 

7.  That  W.,  the  mortgagor,  is  not  in  the  situation  of  a  surety  for  his  partner, 
so  that,  upon  principles  of  equity,  he  can  compel  a  sale  of  the  Wisconsin 
land,  and  an  application  of  tne  proceeds  to  the  satisfaction  of  the  debt  be- 
fore resorting  to  the  premises  mortgaged  by  him,  because  the  mortgage 
was  given  to  secure  a  note  of  the  lirm  of  which  he  was  a  member,  and 
therefore  personally  liable  for  its  payment.  ib. 

8.  Although  the  debt  for  which  the  mortgage  was  given  was  originally 
the  individual  debt  of  the  partner  of  W.,  yet  it  was  an  encumbrance 
upon  the  property  of  the  firm  in  Wisconsin,  and  the  object  of  obtain- 
ing the  loan  and  giving  the  mortgage  was  to  relieve  that  partnership 
property  from  the  pressure  of  that  encumbrance  by  extinguishing  the 
debt.  The  extinction  of  that  debt  enured  to  the  benefit  of  the  mort- 
gagor. Under  such  circumstances,  W.  cannot  claim  the  character  of 
surety,  and  as  such  to  stand  in  the  shoes  of  the  mortgagee.  ib. 

9.  If  \V.  was  in  this  situation  of  a  surety,  he  could  not  have  the  relief 
he  claims,  because  this  court  cannot  compel  a  sale  of  lands  in  Wiscon- 
sin, or  an  appropriation  of  the  proceeds  to  the  satisfaction  of  com- 
plainant's mortgage.  They  are  beyond  the  jurisdiction  and  control 
of  this  court.  ib. 

10.  The  only  remedy  which,  as  surety,  he  would  have  in  such  a  case  would 
be  upon  payment  of  the  mortgage  debt,  to  have  the  mortgage  for  the 
W^isconsin  lands  transferred  to  nim  from  the  mortgagee,  or  if  tliai 
could  not  be  done,  to  have  the  value  of  those  lands  deducted  from  th« 
mortgage  debt.  ib. 

11.  Where  it  appears  by  the  evidence  that  the  Wisconsxn  lands  had  already 
been  applied,  by  way  of  compromise,  to  the  satisfaction  of  other 
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debts  of  the  firm  of  much  larger  amount  than  the  valae  of  the  lands, 
which  settlement  went  to  the  benefit  of  W.,  the  mortgagor,  he  cannot. 


while  enjoying  that  benefit  in  equity,  ask  that  the  value  of  that  pro- 
perty be  held  liable  for  the  satisfaction  of  his  mortgage  debt.  ib. 
12.    As  the  purchaser  of  the  equity  of  redemption  from  W.,  the  mortgagee 


can  stand  in  no  better  situation  than  the  mortgagor  in  making  such  a 
defence ;  it  is  immaterial  whether  he  is  a  honafidt  purchaser  Irom  W., 
or  whether  he  merely  holds  the  property  in  trust  for  him.  ib. 

PAYMENT. 

1.  The  rule  is  well  settled,  that  when  a  partial  payment  is  made  by  a 
person  indebted  on  more  than  one  account,  if  there  has  been  no  actual 
appropriation  by  the  debtor,  at  or  before  the  time  of  payment,  the 
creditor  may  apply  it  as  he  pleases.    Bird  v.  Davw,  467 

See  MoRTOAOE,  24,  60  to  62 ;  SuBaooATiON,  1,  2. 

PLEADING.     , 

1.  A  bill  which  unites  objects  entirely  distinct,  having  no  necessary  or 
proper  connection  with  each  other,  and  which  unites  parties  having 
no  common  interest  in  most  of  the  subjects  of  controversy,  is  multifa- 
rious.    Crane  v.  FairchUd^  76 

2.  When  a  bill,  filed  to  set  aside  a  sale  on  the  ground  of  fraud,  charges 
that  there  was  collusion  between  the  administrator  and  his  sou,  to 
whom  the  property  was  sold,  by  which  the  son  attained  an  unfair  ad- 
vantage over  other  bidders,  and  purchased  the  property  at  a  less  price 
than  it  was  worth,  and  the  evidence  showed  satisfactorily  that  the  son 
purchased  the  premises  not  by  collusion  with  his  father  for  his  own 
benefit,  but  that  they  were  in  fact  purchased  for  his  father,  although 
the  sale  was  void  because  in  violation  of  the  well  settled  doctrine  of 
equity  forbidding  a  trustee  from  becoming  indirectly  the  purchaser  at 
his  own  sale,  yet  it  was  held  that  the  complainant  was  not  entitled  to  re- 
lief upon  that  ffround  because  it  was  not  the  case  made  by  the  bill 
nor  within  the  issue  made  by  the  parties.  Before  a  decree  can  be 
made  against  a  defendant  on  this  ground,  it  should  be  distinctly 
charged  in  the  bill,  and  the  defendant  nave  an  opportunity  of  meeting 
the  cnarge  by  his  answer.     Howell  v.  Sebring,  84 

3.  The  court  however  might,  even  at  the  hearing,  permit  an  amendment 
of  the  bill  where  the  real  truth  was  not  disclosed  by  the  answer,  and 
was  not  discovered  until  the  evidence  was  nearly  closed,  if  it  were 
necessary  to  the  ends  of  justice.  ib. 

4.  The  complainants  filed  their  bill,  praying,  Jirvt,  a  decree  that  the  de- 
fendant specifically  perform  an  award,  previously  made  between  the 
parties  by  arbitrators,  touching  the  fairness  and  equality  of  a  parti- 
tion of  lands  formerly  held  by  them  as  tenants  in  common  ;  and  sc- 
condhj,  that  if  the  court  decline  to  decree  specific  performance  of  the 
award,  that  it  will  ascertain  whether  the  partition  was  fair  and  equal, 
and  if  not,  will  make  such  decree  as  will  equalize  it.  The  defendant 
answered  that  part  of  the  bill  which  seeks  a  performance  of  the 
award,  and  demurred  to  the  remainder  for  the  following  cause,  as- 
signed among  others :  because  the  fairness  of  the  partition  cannot  be 
questioned,  while  the  complainant,  by  his  bill,  insists  upon  the  validity 
of  the  award,  and  asks  a  performance  thereof. 

Defendant  also  demurs  orally  to  the  bill  on  the  ground  of  multifari- 
ousness. 

Held,  that  the  first  ground  of  demurrer  is  well  taken.  The  complain- 
ant, in  his  bill,  insists  on  the  validity  of  the  award,  and  demands  its 
performance.  If  the  award  is  valid  both  parties  are  concluded  by  it, 
and  the  validity  of  the  partition  cannot  be  drawn  in  question.  Emans 
V.  Emans,  114 
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5.  The  fact,  that  the  validit^r  of  the  award  is  contested  b^  the  defendant's 
answer  cannot  be  material ;  so  long  as  the  complainant  claims  the 
benefit  of  it,  it  will,  at  least  as  against  him,  be  deemed  yalid  until  it 
is  declared  inoperative.  ib. 

6.  The  bill  is  also  demurrable  for  multifariousness.  ib. 

7.  The  objection  to  multifariousness  includes  not  only  cases  where  by  one 
bill  the  plaintiff  demands  several  matters  of  different  natures  against 
several  defendanU,  but  also  the  uniting  of  several  matters  perfectly 
distinct  and  unconnected  against  the  same  defendant.  ib. 

8.  The  objection  in  the  latter  class  of  cases  is  more  properly  termed  mis- 
joinder, and  the  question  in  such  cases  is  often  one  of  expediency  in 
the  conducting  of  suits  rather  than  of  principle.  ib. 

1).  This  objection,  though  it  might  have  been  fatal  upon  demurrer,  will 
not  be  sustained  upon  final  hearing  if  the  court  is  satisfied  that  no  em- 
barravssment  or  confusion  will  result  in  the  making  or  execution  of  the 
final  decree.  On  the  other  hand,  if  the  court  anticipate  such  result,  it 
will,  of  its  own  motion  and  upon  final  hearing,,  insist  upon  the  ob- 
jection, ib. 

10.  This  bill  contemplates  three  objects,  viz.  to  enforce  the  award,  or  if 
that  fails,  to  declare  the  partition  unequal  or  fraudulent,  and  to  adjust 
or  equalize  the  shares  of  the  parties  entitled.  These  objects  are  not 
only  totally  distinct  but  inconsistent.  ib. 

11.  The  demurrer  being  sustained  as  to  a  part  of  the  bill,  for  the  cause  speci- 
ally assigned,  the  rest  of  the  bill  not  covered  by  that  ground  ot  de- 
murrer remains  in  court,  and  tlie  complainant,  as  to  that  part  of  his 
case,  may  proceed  as  if  there  had  been  no  demurrer.  ib. 

12.  When  a  bill  is  filed  by  a  judgment  creditor  against  his  debtor,  not  for 
the  sole  purpose  of  having  a  conveyance  alleged  to  be  fraudulent  set 
aside  as  against  creditors,  out  also  prays  that  in  case  the  conveyance 
should  not  be  decreed  fraudulent,  that  the  complainant's  judgment 
should  be  declared  an  encumbrance  on  the  property  in  the  hands  of 
the  alienee,  should  this  relief  be  granted  the  suit  will  enure  to  tht 
benefit  of  the  complainant  alone,  and  not  to  the  benefit  of  other 
creditors  of  the  defendant.      Voorhccs  v.  Reford,  150 

13.  Where  the  design  of  a  creditor's  bill  is  to  declare  the  property  of  a 
defendant  subject  to  the  lien  of  any  of  the  attaching  or  judgment 
creditors,  all  the  creditors  having  liens  upon  the  property  are  entitled 
to  be  heard  and  have  their  liens  protected.  ib. 

14.  A  party  who  has  obtained  a  judgment  before  the  filing  of  a  bill  by 
one  creditor  to  set  aside  a  conveyance  as  fraudulent  should  be  made  a 
party  to  that  suit,  and  cannot  be  deprived  of  his  equitable  rights  by 
the  wilful  or  negligent  omission  of  the  complainant  in  that  suit  to 
make  him  a  party.  ib 

15.  When  usury  is  set  up  as  a  defence  to  a  mortgage,  in  the  absence  of 
more  specific  allegation,  and  of  any  averment  of  the  place  of  tlu- 
contract,  the  defence  must  be  limited*  to  a  violation  of  the  statutes  of 
this  state  against  usury.     Campion  v.  Kille,  229 

16.  Courts  will  not  ex  officio  take  notice  of  foreign  laws,  and  consequently 
they  must,  when  material,  be  stated  in  pleading.  iB. 

17.  If  the  defendant  designed  to  rely  upon  the  fact  that  the  contract  was 
usurious  under  the  laws  of  Pennsylvania,  it  was  incumbent  upon  him 
to  show  it  fvs  well  by  his  pleading  as  by  his  proof.  ib. 

18.  Having  failed  to  do  so,  to  grant  an  application  made  at  the  hearing 
of  the  cause  to  supply  the  defect  by  amending  the  answer,  or  by  filing 
a  supplemental  answer,  would  not  be  in  accordance  with  the  prac- 
tice of  the  court.  ib 

19.  The  design  of  the  amendment  is  not  to  correct  anv  mistake  or  mis- 
statement in  the  original  answer,  but  to  set  up  substantially  a  new 
ground  of  defence.  The  court  with  great  diflSculty  permits  a  supple- 
mental answer  when  an  addition  is  to  be  put  upon  the  record  preju- 
dicial to  the  plaintiff;  nor  will  the  court,  as  a  general  practice,  permit 
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a  defendant  to  change  his  answer  after  the  cause  has  been  heard  tipon 
the  evidence,  and  there  has  been  any  expression  of  opinion  from  the 
court.  ib. 

20.  If  an  answer  is  so  evasive  that  it  is  obviously  a  mere  delusion,  if  there 
is  no  answer  to  any  of  the  material  facts  stated  in  the  bill,  and  no 
reason  assigned  for  not  answering  them,  it  will  be  considered  as  no 
answer,  and  the  court  will  order  it  to  be  taken  from  the  file.  If,  on 
the  other  hand,  it  be  an  answer,  however  defective,  the  complainant 
must  either  file  exceptions  or  a  replication,  or  set  down  the  cause  for 
hearing  upon  bill  and  answer.     Travers  v.  Jioss,  254 

21.  In  equity,  a  demurrer  is  only  a  mode  of  defence  to  the  bill.  It  is 
never  resorted  to  to  settle  the  validity  of  a  plea  or  an  answer.  ib. 

22.  The  fact  that  the  frame  of  a  bill  is  unusual  and  without  a  precedent 
does  not  alone  constitute  an  objection  to  the  relief  sought,  if  it  can 
be  supported  upon  principle.     Yatiger  v.  Skinner,  389 

See  Attornet  and  Client;  HusBANb  and  Wife,  5  to  12;  Lunatic,  1  to 
6 ;  MoRTOAQE,  1,  12  to  16,  20  to  22,  25,  26 ;  Revivor,  1  to  6 ;  Sdrety. 
2;  Usury,  10  to  14. 

PLEDGE, 

1.  It  seems  that  goods  pledged  or  leased  by  the  defendant  in  execution 
may  be  taken  in  execution,  subject  to  the  rights  of  the  pawnee  or 
lessee.     Mechanics  Building  and  Loan  Association  v.  Conover,         219 

2.  When  the  pledgees  do  not  object  to  a  levy,  but  admit  its  validity,  and 
the  rights  of  the  plaintiff  in  execution  subject  to  the  satisfaction  of 
their  own  claim,  can  a  third  party  object  to  the  levy? — Query.        ib. 

3.  But  however  this  may  be,  the  claim  of  the  execution  creditor  is  good 
in  equity.  Such  levies  upon  property  to  which  the  defendant  in  exe- 
cution has  no  legal  title  are  constantly  recognised  in  equity  when  the 
plaintiff  in  execution  comes  into  this  court  for  equitable  relief.        ib. 

4.  At  common  law  there  cannot  be  a  technical  pledge  of  property  not 
then  in  existence,  or  to  be  acquired  by  the  pledgor  in  fuiuro.  It  is 
equally  clear  that  such  a  contract  cannot  operate  as  a  legal  sale  or 
mortgage  of  the  chattels.  To  constitute  a  valid  sale  at  law  the  vendor 
must  have  a  present  property,  either  actual  or  potential,  in  the  pro- 
perty sold.    Smithurst  v.  Edmunds,  .    408 

POWER. 
See  Will,  22,  23.  24. 

PRACTICE. 

1.  The  right  of  a  defendant  in  equity  to  require  from  the  complainant, 
who  is  resident  abroad,  security  for  costs,  does  not  rest  alone  on  the 
provisions  of  the  statute.  It  is  an  ancient  and  well  established  rule, 
that  if  the  complainant  is  resident  abroad,  the  court,  on  the  applica- 
tion of  the  defendant,  will  order  him  to  give  security  for  costs,  and  in 
the  meantime  will  direct  all  proceedings  to  be  stayed.  Newman  v. 
Landrine,  291 

2.  Nor  is  it  necessary  that  the  complainant  should  reside  out  of  the  state 
at  the  time  of  filing  his  bill  to  entitle  the  defendant  to  the  order.  It 
will  be  granted  if  the  complainant  goes  abroad  to  reside  after  the  com- 
mencement of  the  suit.  ib. 

3.  But  the  application  for  security  must  be  made  before  the  defendant 
takes  any  step  in  the  cause  after  notice  of  the  nonresidence  or  re- 
moval. If  after  knowledge  of  the  nonresidence,  defendant  takes  any 
step  in  the  cause  before  applying  for  the  order,  he  thereby  waives  se- 
curity for  costs.  ib. 

4.  When  the  defendant's  affidavit  on  an  application  for  security  fails  to 
show  clearly  that  the  defendant  did  not  know  of  the  complainant's 
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removal  before  taking  the  last  step  in  the  cause  the  application  will 
be  denied.  ib. 

5.  On  a  bill  filed  for  the  specific  performance  of  a  contract  for  the  ex- 
change of  real  estate,  an  application,  made  after  the  cause  was  at  issue 
and  after  the  time  limited  by  the  rule  to  close  testimony  had  expired, 
to  amend  the  bill  by  charging  that  the  contract  is  fraudulent,  and  ask- 
ing that  it  be  declared  void,  must  be  denied.     Codington  y.  MoU,    430 

6.  Amendments  are  allowed  in  equity  with  great  liberality,  but,  as  a 
general  rule,  amendments  which  seek  to  make  a  new  ccue  inconBistent 
with  that  originally  made,  if  allowable  at  all,  should  be  applied  for  and 
made  before  the  cause  is  at  issue.  ib. 

7.  Mere  formal  amendments,  such  as  the  introduction  of  new  parties  or 
amendments  to  the  prayer  of  the  bill,  to  meet  the  exigency  of  the 
case,  will  be  made  up  to  and  after  the  final  hearing.  ib. 

8.  The  proper  practice,  when  complainant  has  mistaken  his  case,  is  to 
dismiss  the  bill  without  prejudice  to  a  new  bill.  ib. 

9.  Applications  to  amend  should  be  made  promptly  after  the  necessity  for 
the  amendment  has  been  discovered.  ib. 

10.  When  a  bill  was  filed  against  a  railroad  company  for  an  injunction  to 
restrain  the  construction  of  a  railroad,  and  a  rule  was  granted  to  show 
cause  why  an  injunction  should  not  issue,  at  the  time  fixed  for  the 
hearing  of  the  rule,  and  after  the  papers  in  the  case  had  been  read  on 
such  hearing,  the  complainants  askea  for  three  orders. 

1.  For  leave  to  amend  their  bill  to  supply  an  omission  which  had  been 
made  the  ground  of  objection  in  the  defendants'  answer. 

2.  For  leave  to  take  affidavits  to  rebut  certain  allegations  in  the  answer. 

3.  For  a  temporary  order  restraining  the  progress  of  the  work  until 
the  hearing. 

The  motion  to  amend  was  granted.     Del.  &  Ear.  Canal  and  C.  &  A.  R. 
Ji.  Go's  V.  Bar.  <&  Del.  Bay  R.  R.  Co.,  445 

11.  The  motion  for  a  temporary  injunction  was  denied,  as  being  a  viola- 
tion of  the  spirit  of  the  rule,  which  forbids  the  issuing  of  an  inj unc- 
tion ^to  restrain  the  construction  of  a  public  work,  authorized  by  a  law 
of  the  state,  until  after  hearing  upon  the  rule  to  show  cause.  ib. 

12.  The  leave  to  take  further  affidavits  was  also  granted.  ib. 

13.  The  rule  of  the  court  {Rale  IX,  4,)  in  terms  requires  that  affidavits 
annexed  to  an  answer  shall  be  merely  in  reply  to  affidavits  annexed 
to  the  bill ;  and  it  would  seem  to  be  a  fair  and  reasonable  construction 
of  the  rule,  that  affidavits  to  rebut  an  answer  should  be  confined  to 
rebutting  the  affidavits  annexed  to  the  answer.  ib. 

14.  Where,  however,  the  answer  is  put  in  by  a  corporation,  the  affidavits 
necessarily  cover  the  whole  scope  of  the  answer,  and  in  such  case  the 
rebutting  affidavits  proposed  to  be  taken  are  within  the  scope  of  the 
rule.  ib. 

15.  Such  affidavits  must  be  taken  on  notice.  Ex  parte  affidavits  taken 
under  the  recjuirements  of  Rule  Kare  not  competent.  ib. 

16.  The  application  for  the  order  to  take  affidavits  is  clearly  out  of  time. 
It  should  be  made  before  the  reading  of  the  case  is  commenced.  The 
circumstances  of  the  case  held  to  justify  a  departure  from  the  ordinary 
practice.  ib. 

17.  A  motion  for  the  appointment  of  a  receiver  is  a  special  motion,  of 
which  the  opposite  party  is  entitled  to  notice     TihhaU  v.  Sargeant,    447 

18.  The  circumstances  relied  on  in  this  case  to  excuse  want  of  notice,  heid 
not  to  amount  to  an  excuse  for  the  omission.  ib. 

19.  Where  a  complainant  seeks  to  take  the  control  of  property  from  those 
having  the  legal  right  of  possession,  delay  on  his  part  in  advancing 
his  cause  or  in  making  his  application  is  an  objection  to  the  appoint- 
ment of  a  receiver.  ib. 

See  Costs,  1,  2;  Evidence,  7  to  16;  Executobs  and  Admisistbatobs.  2; 
Husband  and  Wife,  5  to  12;  Injunction,  10;  Mechanics  Lien,  6; 
Fabtition,  3  to  13 ;  Pleading,  20, 21 ;  Keheabino,  1  to  4 ;  Tbdbt,  10. 
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PREROGATIVE  COURT. 

See  Admifistration  Bond;  Appeal;  Costs;  Decree  op  Distribution; 
Executors  and  Administrators  ;  Guardian  ;  Inventort. 

PRESCRIPTION. 

1.  Where  the  complainaDt  seeks  protection  in  the  enjoyment  of  a  natu- 
ral watercourse  upon  his  land,  the  right  will  ordinarily  be  regarded 
as  clear.  The  mere  fact  that  the  defendant  denies  the  right  by  his 
answer,  or  sets  up  title  in  himself  by  adverse  user,  will  not  entitle 
him  to  an  issue  oefore  the  allowance  of  an  injunction.  MoUman  v. 
Boiling  Spring  Bleaching  Company,  335 

2.  The  defendants  can  acquire  no  right  by  prescription  to  use  the  water 
to  the  injury  of  the  complainants,  until  they  show  that  the  acts  which 
are  claimed  to  constitute  the  adverse  user  injured  the  complainants,  and 
gave  to  them,  or  those  under  whom  they  claim  title,  a  right  of  ac- 
tion, ib. 

3.  The  ground  of  title  by  adverse  enjoyment  is,  that  the  party  against 
whom  it  is  set  up  has  so  long  permitted  the  adverse  enjoyment,  and 
failed  to  vindicate  his  rights,  that  the  presumption  of  a  grant  is  raised. 
There  can  be  no  such  presumption,  and  conserjuently  no  title  by  ad- 
verse enjoyment,  where  no  violation  of  a  right  is  shown  to  exist,    ib. 

PROBATE. 
See  Costs,  6  to  15. 

PROMISSORY  NOTE. 
See  Interpleader,  1,  2. 

RECEIPT. 
See  Mortgage,  60  to  62. 

RECEIVER. 
See  Practice,  9  to  15. 

REHEARING. 

1.  A  rehearing  in  equity  rests  in  the  discretion  of  the  court.  It  is  not 
by  the  courts  of  this  country  regarded  so  much  a  matter  of  course  as 
it  is  in  the  English  practice.  "  N.  J.  Zinc  Co.  v.  N.  /.  Franklinitc  Co.,  309 

2.  The  court  always  inclines  to  grant  a  rehearing  upon  the  usual  certifi- 
cate of  counsel,  if,  upon  the  matters  stated  in  the  petition,  there  is  ap- 
parent ground  for  apprehending  tliat  an  error  has  been  committed  or 
injustice  done  by  the  decree,  or  if  there  is  reason  for  believing  that  a 
further  and  fuller  argument  will  slied  new  light  upon  the  controversy 
or  advance  the  ends  of  justice.  ib. 

Z.  When  the  ground  on  which  the  petition  for  a  rehearing  rests  does  not 
affect  the  merits  of  the  controversy,  nor  is  a  matter  by  which  tlip  pe- 
titioners are  or  can  be  aggrieved,  and  when  its  only  effect  would  he, 
if  maintained,  not  to  decide  the  matter  in  controversy,  but  to  turn  the 
complainants  out  of  court  as  improper  parties,  leaVing  the  contro- 
versy undecided,  the  application  will  be  denied.  ib. 

4.    In  this  case  the  rehearing  was  denied. 

1.  Because  the  matters  alleged  in  the  petition  are  not  put  in  issue  by 
the  pleadings,  and  do  not  aU'ect  the  real  question  at  issue  between  the 
parties. 

2.  Because  the  matter  suggested  as  a  ground  of  rehearing  is  a  matter 
of  indifference  to  the  party  asking  the  rehearing,  a  decision  of  which 
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will  not  affect  the  issae  in  this  cause  or  change  the  character  of  the 
decree  upon  the  rights  of  the  party  seeking  it. 

3.  Because  the  question  sought  to  he  raised  by  the  petition  is  one  be- 
tween other  parties,  and  proper  to  be  litisated  by  them.  and.  as  far  as 
that  question  is  concernea,  tne  rights  of  the  party  asking  the  rehear- 
ing are  fully  protected  by  the  decree. 

4.  Because  when  the  complainants  in  a  supplemental  bill,  claiming  to 
have  acquired  the  rights  of  the  defendants  in  the  original  bill,  have 
been  admitted  to  defend  in  their  stead  by  the  assent  or  tacit  acquies- 
cence of  those  whose  rights  they  claim,  and  have  shown  a  prima  facie 
title  to  the  property  in  dispute,  the  court  will  not  permit  the  adverse 
party,  after  hearing,  to  draw  in  question  the  validity  of  that  title. 

5.  Because,  admitting  all  the  allegations  of  the  petition  to  be  true,  the 
evidence  shows  that  the  complainants  are  still  in  such  a  position  as 
will  in  equity  entitle  them  to  aefend  their  right  to  the  subject  matter 
in  dispute,  and  to  ask  from  the  court  such  relief  as  the  decree  of  the 
court  has  awarded  them.  ib. 

RELEASE. 
See  Deed,  1  to  3 ;  Mojitoaoe,  44  to  46. 

RETAINER,  REMEDY  BY. 
See  ExEcuTOBs  ahd  Administbatoks,  1 ;  Mobtgaoe,  10,  11. 

REVIVOR. 

1.  On  a  bill  of  revivor,  filed  to  revive  a  decree  for  the  purpose  of  an  ap- 
peal, it  was  held,  that  if  the  right  of  appeal  is  lost,  the  complainants 
can  have  no  right  to  a  decree  of  revivor.  The  court  will  not  do  a 
mere  nugatory  act.     Peer  v.  Cookerow,  361 

2.  A  bill  of  revivor,  properly  so  called,  lies  where  a  death  intervenes, 
and  it  is  necessary  to  bring  the  proper  representatives  of  the  deceased 
party  in  the  realty  or  in  the  personalty  before  the  court.  In  such 
case  there  is  no  other  fact  to  be  ascertained  than  whether  the  new 
party  brought  before  the  court  as  executor  or  heir-at  law  has  the 
character  imputed  to  him.     If  he  has,  the  revivor  is  of  course.  ib. 

3.  But  if  the  death  of  the  party  is  attended  with  such  a  transmission  of 
his  interest  that  the  title  to  it,  as  well  as  the  person  entitled,  may  be 
litigated  in  this  court,  as  in  case  of  a  devise  of  real  estate,  the  suit 
cannot  be  continued  by  a  bill  of  revivor.  An  original  bill,  in  the 
nature  of  a  bill  of  revivor,  upon  which  the  title  may  be  litigated  must 
be  filed.  ib. 

4.  Wherever  there  has  been  a  devise  of  real  estate,  and  the  design  is  to 
revive  the  suit,  either  in  favor  of  or  against  the  devisee,  the  heir  and 
devisee  must  both  be  made  parties.  ib. 

5.  The  executors  of  the  original  complainant  are  not  necessary  parties  to 
a  bill  of  revivor,  although  by  her  will  she  directed  them  to  prosecute 
the  suit,  if  as  executors,  they  have  no  interest  in  the  subject  matter  or 
in  the  event  of  the  suit.  ib 

0.  Parties  to  the  original  decree,  who  can  neither  execute  the  decree  nor 
be  the  objects  of  its  operation,  are  not  necessary  or  proper  parties  to 
the  bill  of  revivor.  ib. 

See  Appeal,  1,  2,  3. 

RULES. 
See  Pbactice,  9  to  15. 

SALE  OF  LAND. 
See  ExEcuTOBs  a»d  Administbatobs,  3,  4 ;  Pabtition,  10  to  13. 
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SECURITY  FOR  COSTS. 
See  Praotice,  1  to  4. 

SET-OFF. 
See  MoBTOAGE,  7  to  10,  39,  54,  55. 

SOLICITOR. 
See  Attobkby  and  Clieht,  3. 

SPECIFIC  PERFORMANCE. 
See  Agbeexest  ;  Mobtoage,  37 ;  Pbacticx,  5. 

STATUTE. 

1.  The  mortgaged  premises  were  sitaate  in  Jersey  City,  and  had  been  sold 
for  taxes,  and  the  complainants  having  redeemed  the  land  in  parsu- 
ance  of  a  provision  of  the  city  charter,  by  which  a  mortgagee  is  per- 
mitted to  redeem  land  sold  for  taxes,  and  on  foreclosing  his  mortgage 
to  recover  the  amount  paid  for  that  purpose  in  addition  to  his  mort- 
gage debt,  claimed  in  their  bill  a  decree  in  accordance  with  that  pro- 
vision of  the  charter,  which  provision  the  defendant  insisted  was  re- 
pealed by  the  subsequent  general  tax  law  of  1854 — it  was  held  that 
the  complainants  were  entitled  to  the  relief  asked  for  by  them ;  and 
that  although  the  provisions  of  the  city  charter  and  of  the  general  tax 
law  are  inconsistent  and  irreconcilable,  yet  that  the  general  law  does 
not  operate  as  a  repeal  of  the  charter  in  the  absence  of  express  words 
for  that  purpose.     Stonington  Savings  Bank  v.  DavU,  280 

See  Attachment,  3 ;  Cobporation,  2 ;  Divorce,  1 ;  Estate,  2 ;  Executors 
AND  Administrators,  6 ;  Interpleader,  2 ;  Mechanics  Lien  ;  Mort- 
gage, 31 ;  Pleading,  16,  17 ;  Trust.  5 ;  Usury,  8. 

SUBROGATION. 

1.  Subrogation  as  a  matter  of  right,  as  it  exists  in  the  civil  law,  from 
which  the  term  has  been  borrowed  and  adopted  in  our  own,  is  never 
applied  in  aid  of  a  mere  volunteer.  Legal  substitution  into  the  rights 
01  a  creditor,  for  the  benefit  of  a  third  person,  takes  place  only  for  his 
benefit,  who  being  himself  a  creditor,  satisfies  the  lien  of  a  prior  credi- 
tor, or  for  the  benefit  of  a  purchaser  who  extinguishes  the  encum- 
brances upon  his  estate,  or  of  a  co-obligor  or  surety  who  discharges 
the  debt,  or  of  an  heir  who  pays  the  debts  of  the  succession.  Shinn  v. 
Budd,  234 

2.  It  is  only  in  cases  where  the  person  advancing  money  to  pay  the  debt 
of  a  third  party  stands  in  the  situation  of  a  surety,  or  is  compelled  to 
pay  it  to  protect  his  own  rights,  that  a  court  of  equity  substitutes  him 
in  the  place  of  a  creditor  as  a  matter  of  course,  without  any  agree- 
ment to  that  effect.  In  other  cases  the  demand  of  a  creditor  which  is 
paid  with  the  money  of  a  third  person,  and  without  any  agreement 
that  the  security  shall  be  assigned  or  kept  on  foot  for  the  benefit  of 
such  third  person,  is  absolutely  extinguished.  ib. 

SURETY. 

1.  When  one  or  two  obligors  in  a  bond  claims  relief  against  the  holder 
of  the  bond,  on  the  ground  that  he  is  a  surety  for  his  co-obligor,  and 
that  the  creditor  has  given  time  to  the  principal  debtor  without  the 
consent  of  the  surety,  and  there  is  nothing  on  the  face  of  the  bond  to 

Vol.  I.  3d 
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show  the  existence  of  the  suretyship,  the  surety,  to  entitle  himself  to 
exemption  from  liahility,  must  show  that  the  fact  of  suretyship  was 
communicated  to  the  creditor.  The  privilege  of  the  surety  is  a  mere 
equity,  and  can  only  be  binding  on  those  who  have  notice  of  its  exist- 
ence.    Kaighn  v.  Fuller,  •  419 

2.  Where  an  injunction  has  been  granted  against  the  assignee  of  the 
bond,  at  the  instance  of  the  surety,  to  restrain  the  collection  of  the 
bond  out  of  the  property  of  the  surety,  and  it  appears  that  the  assign- 
ment was  not  made  m  the  presence  of  the  assignee,  or  by  her  immedi- 
ate action,  but  throueh  the  intervention  of  her  son  and  agent,  and  the 
bill  merely  alleges  tnat  the  complainant  believes  and  charges  that  no- 
tice of  the  existence  of  the  suretyship  was  communicated  to  the  agent 
at  the  time  of  the  assignment,  the  denial  by  the  defendant  of  all 
knowledge,  information,  or  belief  that  such  notice  was  communicated 
to  her  agent,  is  a  sufficient  denial  of  the  e<}nity  oi'  the  bill  to  entitle 
the  defendant  to  a  dissolution  of  the  injunction.  ib. 

3.  After  an  administrator  had  settled  his  final  account  in  the  Orphans 
Court,  showing  a  considerable  balance  in  his  hands,  and  after  the 
court  had  made  a  decree  of  distribution  directing  said  balance  to  be 
distributed  among  the  next  of  kin  of  the  intestate,  a  suit  was  brought 
and  a  judgment  recovered,  in  the  name  of  the  Ordinary,  against  uie 
administrator  and  his  sureties  on  the  administration  bond.  On  an  ap 
plication  to  the  Ordinary  to  have  the  amount  due  one  of  the  next  of  km 
satisfied  out  ot  the  judgment  on  the  administration  bond,  it  was  held — 
That  the  surety  on  the  administration  bond  could  not  successfully  re- 
sist such  an  application  by  proving  that  a  part  of  the  assets  which 
made  up  the  balance  found  to  be  in  the  hands  of  the  administrator 
consisted  of  a  debt  due  from  the  administrator  to  the  intestate,  which 
had  never  been  realized  to  the  estate  because  of  the  continued  insol- 
vency of  the  administrator.     Ordinary  v.  Kershaw,  527 

4.  That  by  the  express  provisions  of  the  statute,  as  well  as  by  the  well 
settled  rules  of  law,  tne  decree  of  the  Orphans  Court  on  the  final  set- 
tlement of  the  administrator  is  final  and  conclusive,  and  cannot  col- 
laterally be  drawn  in  question.  ib. 

5.  This  court  is  not  the  proper  tribunal  for  the  surety  to  obtain  such  re- 
lief. The  proper  course  for  the  surety  in  such  a  case  is  to  make  appli- 
cation to  the  court  in  which  the  decree  was  made,  or  to  proceed  by  bill 
in  Chancery.  ib. 

().  As  against  the  surety,  if  in  case  of  clear  insolvency  the  administrator 
should  charge  himself  with  a  debt  of  his  own,  or  of  a  third  person 
who  was  insolvent,  by  design  or  by  mistake,  and  the  decree  should  be 
made  accordingly,  it  would  operate  as  a  fraud  upon  the  surety,  and 
would  be  relieved  against  in  Chancery.  '      ib. 

7.  The  petitioners  are  entitled  to  have  assessed  and  raised  upon  the  judg- 
ment the  full  amount  of  their  distributive  shares,  according  to  the  de- 
cree of  the  Orphans  Court.  ib. 

See  Pabtkership,  6  to  12 ;  Subhooation,  1,  2. 

TAX. 

1.  The  mortgaged  premises  were  situate  in  Jersey  City,  and  had  been  sold 
for  taxes,  and  the  complainants  having  redeemed  the  land  in  pursu- 
ance of  a  provision  of  the  city  charter,  by  which  a  mortgagee  is  per- 
mitted to  redeem  land  sold  for  taxes,  and  on  foreclosing  his  mortgage 
to  recover  the  amount  paid  for  that  purpose,  in  addition  to  his  mort- 
gage debt,  claimed  in  tneir  bill  a  decree  in  accordance  with  that  pro- 
vision of  the  charter,  which  provision  the  defendant  insisted  was  re- 
pealed by  the  subsequent  general  tax  law  of  1854.  It  was  held  that 
the  complainants  were  entitled  to  the  relief  asked  for  by  them ;  and 
that  although  the  provisions  of  the  city  charter  and  of  the  general  tax 
law  are  inconsistent  and  irreconcilable,  yet  that  the  general  law  does 
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not  operate  as  a  repeal  of  the  charter  in  the  absence  of  express  words 
for  that  purpose.     Sloninaton  Savinas  Bank  v.  DavU,  286 

2.  Nor  can  the  defendant  claim  any  deduction  from  the  mortgage  debt 
for  taxes  paid  by  him  on  the  mortgaged  premises.  By  the  express  pro- 
visions of  the  act  of  1854,  the  landholder  is  not  entitled  to  any  deauc- 
tion  for  the  amount  of  tax  assessed  upon  his  land  for  any  clebts  due 
and  owing  by  him  to  creditors  not  residing  in  this  state,  and  at  the 
time  of  the  payment  of  the  ta,x  for  which  the  deduction  is  claimed, 
this  debt  was  due  and  owing  to  persons  not  inhabitants  of  this  state,  ib. 

See  MoETGAOE,  o,  6,  38,  39. 

TRUST  AND  TRUSTEE.     ' 

1.  A  grantee  cannot  set  up  for  his  own  protection  under  an  absolute  deed 
the  existence  of  a  parol  trust.     Servis  v.  Nelson,  94 

2.  When  a  grantor  of  real  estate  takes  the  note  of  the  grantee  for  a  part 
of  the  purchase  money,  and  at  the  same  time  executes  to  the  grantee 
an  instrument  of  writing  acknowledging  that  the  note  is  not  to  be 
paid,  **  as  it  is  understood  that  I  deed  him  my  farm  to  keep  creditors 
off  until  such  time  as  I  can  sell  my  farm  without  a  sacrifice,  and  the 
proceeds  of  such  sale  shall  go  to  pay  my  creditors,"  ..."  and 
the  said  R.  L.  S.  (the  grantor)  is  to  (feed  the  farm  to  any  one  that  I 
may  order  at  any  time ;"  on  a  bill  filed  by  the  grantee  asain.st  the 
grantor  to  restrain  the  collection  of  the  note,  and  to  establish  and  set- 
tle a  trust  of  the  real  estate  alleged  to  be  subsisting  in  the  hands  of 
the  grantor,  it  was  held — 

That  such  an  instrument  is  not  the  declaration  of  a  trust  in  writing, 
as  required  by  the  statute  of  frauds*,  but  is  a  mere  arrangement  to  hin- 
der and  delay  the  creditors  for  the  benefit  of  the  grantor,  which  is 
void  in  law  as  against  creditors,  and  which  a  court  of  equity  will  not 
sustain.  ib. 

3.  Nor,  on  the  other  hand,  will  a  court  of  equity  relieve  a  party  from  the 
effect  and  obligation  of  such  a  contract  voluntarily  entered  into.  As 
between  the  parties  themselves,  a  conveyance  of  land  to  hinder  or  de- 
fraud creditors  is  valid,  and  will  not  be  set  aside  or  relieved  against  at 
the  instance  of  either  party,  each  of  whom  is  particeps  criminis.       ib. 

4.  The  real  estate  convoyed  in  this  case  was  situate  in  the  state  of  New 
York.  Held  that  the  trust  sought  to  be  established  cannot  be  enforced 
in  this  court.  The  land  is  not  within  its  jurisdiction  nor  under  its 
control.  ib. 

5.  On  an  application  to  the  court  for  an  order  directing  an  infant  to  con- 
vey lands  alleged  to  be  held  in  trust  under  the  act  entitled,  '*  An  act 
to  enable  infanta  who  are  seized  or  possessed  of  estates  in  trust  or  by 
way  of  mortgage  to  make  conveyances  of  the  same."  iW.  Dig.,  333. 
Held,  that  the  court  will  proceed  under  the  statute  only  when  the 
trusts  are  created  by  express  declaration  or  have  been  settled  by  a  de- 
cree. But  where  the  existence  of  a  resulting  or  constructive  trust  is 
alleged,  however  plain  the  proof  may  be,  the  court  will  not  establish 
its  existence  in  the  summary  mode  pointed  out  by  the  statute.  In  the 
matter  of  Conner  FolUn,  147 

6.  As  against  an  infant,  a  resulting  trust  should  not  be  established,  ex- 
cept by  decree  in  a  suit  regularljr  instituted.  ib. 

7.  When  a  sale  made  by  an  administrator  has  been  set  aside  on  the 
ground  of  an  abuse  of  trust,  and  the  administrator  called  upon  to  ac- 
count for  the  value  of  the  property,  a  doubt  as  to  its  true  value 
should  be  resolved  in  favor  of  tne  cestui  que  trusts.  Huston  v.  Oas- 
sidy,  320 

8.  A  trustee  should  not  be  permitted,  by  raising  doubts  by  the  produc- 
tion of  conflicting  opinions  as  to  the  value  ot  the  property,  to  derive 
an  advantage  from  his  improper  dealings  with  tne  trust  estate,  but 
should  rather  be  compellea  to  account  upon  the  basis  of  estimates 
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made  by  iutelligeat  and  reliable  witnesses  on  the  part  of  the  cestui 

'/uf  trutit'}.  ib. 

9.  When  it  satisfactorily  appears  that,  but  for  the  improper  conduct  of 
the  trustee,  the  sale  would  have  realized  $6000,  the  cestui  que  trusts 
are  clearly  entitled  to  that  sum,  no  matter  what  diversity  of  opinion 
may  exist  as  to  the  intrinsic  value  of  the  property.  ib. 

10.  Wht-n  the  decree  directing  the  account  to  be  taken  was  a  final  decree 
with  no  equity  re:^erved,  and  when  no  further  directions  need  to  be 
givt-n  conFe(iuent  ujion  the  master's  report,  an  error  made  by  the  mas- 
ter as  to  the  value  of  the  rronerty  can  be  corrected  by  the  court  with- 
out referring  the  account  bacK  to  the  master  for  a  restatement  or  set- 
tin  (^  down  the  cause  for  further  hearing.  ib. 

11.  Euuity  will  restrain  by  injunction  a  trustee  from  submitting  to 
arliii ration  a  question  in  which  the  cestui  que  trusts  alone  are  inter- 
»-t«d  without  their  consent.     Crum  v.  Moore  s  admrs,  436 

12.  Alth<nigh,  as  a  general  rule,  an  administrator  may  submit  claims 
against  the  estate  to  the  award  of  arbitrators,  yet  if  "he  be  in  fact  the 
latr.*  trustee  of  another,  having  the  legal  title,  but  no  beneficial  in- 
terest in  the  matter  in  controversy,  the  court  will  control  his  action 
and  I  protect  the  interest  of  the  cestui  que  trusts.  ib. 

13.  An  administrator  may  lawfully  submit  claims  against  the  estate  to 
a  rl  lit  ration,  and  will  be  bound  by  the  award,  and  may  enforce  per- 
t« alliance  against  the  other  party,  but  the  parties  interested  in  the 
estate  are  not  bound  ;  and  if,  on  the  submission  of  a  debt  due  the  es- 
tate the  arbitrators  award  le.<s  than  is  really  due,  the  administrator 
sIkiH  answer  for  the  full  amount  of  the  debt.  It  amounts  to  a  dcxastavit 
l»y  tiie  administrator  to  the  extent  of  the  loss.  ib. 

11.  It  i<  a  universal  principle,  that  a  trustee  will  not  be  permitted  to  pre- 
judice the  rights  or  interests  of  a  cestui  que  trust  by  a  submission  to 
arl»ii ration.  If  the  submission  be  made  without  the  approbation  of 
ihi'  (u.<tui  que  trust  he  will  not  be  bound.  ib. 

13.  But  the  fact  that  the  trustee  will  be  personally  bound  by  the  award, 
and  the  cestui  que  trust  will  not,  cannot  be  urged  by  the  trustee  as  an 
ol'jt'ction  to  the  interference  of  this  court  for  the  protection  of  the 
riiihts  of  the  cestui  que  trust.  Although  he  may  not  be  concluded  by 
tlie  award,  it  may,  and  in  most  cases  must  operate  to  his  prejudice,  ib. 

1'.).  The  circumstances  of  this  case  render  it  peculiarly  proj)er  that  the  ad- 
ministrator should  be  restrained  from  proceeding  with  the  arbitra- 
tion, ib. 

See  A  r  r<  irxet  and  Client,  1 ;  Executors  and  Administratohs,  7,  8 ; 
Limitations,  Statute  of,  1  to  4 ;  Mortqaqe,  26,  36 ;  Will,  41,  60 

to  «i7. 

USAGE  OF  TRADE. 
See  Partnership,  1. 

USQRY. 

1.  In  a  suit  for  the  foreclosure  of  a  mortgage  in  which  usury  is  set  up  as 
a  defence,  and  it  appears  that  the  parties  to  the  mortgage  both  resided 
in  another  state,  and  that  the  negotiations  were  conducted  and  the 
contract  made  there,  the  validity  of  the  mortgage  must  be  decided 
according  to  the  laws  of  that  state.  The  fact  that  the  land  which  was 
the  subject  of  the  contract  is  in  this  state,  will  not  affect  the  question. 
Dohnnn  v.  Cook,  56 

2.  When  the  answer  alleges  generally  that  the  contract  was  in  violation 
of  the  statute  against  usuiy,  in  the  absence  of  a  more  specific  allega- 
tion, and  of  any  statement  of  the  place  where  the  contract  was  ma3e, 
it  must  be  intended  that  the  defence  h  that  the  contract  is  in  violation 
of  the  statutes  of  this  state,  and  to  that  objection  alone  the  defence 
must  in  strictness  be  limited.    If  the  defence  relied  on  is  that  the  oon- 
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tract  was  nsarioas  by  the  laws  of  another  state,  it  is  incambent  oa  the 
defendant  distinctly  to  aver  it  in  his  answer,  and  to  sustain  it  by  his 
evidence.  ib. 

3.  The  statute  of  Pennsylvania  against  usury  discussed.  ib. 

4.  The  purchaser  of  an  equity  ot  redemption  in  premises  covered  by  a 
usurious  mortgage,  who  purchases  subject  to  the  lien  of  the  mortgage, 
cannot  set  up  usury  as  a  defence  to  the  encumbrancer.  ib. 

5.  On  a  bill  filed  for  the  foreclosure  of  three  mortgaces,  two  of  which 
were  given  to  W.  H.  B.,  and  were  encumbrances  on  tne  premises  when 
the  defendants  acquired  title,  and  are  held  by  complainant  by  assign- 
ment from  W.  H.  B.,  the  third  was  given  by  defendants  to  complain- 
ant.   Usury  was  set  up  as  a  defence. 

Hdd,  as  to  the  third  mortgage,  that  the  proof  failed  to  sustain  the 
charge  of  usury.    Smith  v.  JwllisUr,  163 

6.  As  to  the  first  two  mortgages,  the  usury  alleged  consisted  in  W.  H.  B. 
taking  more  interest  than  was  due  upon  them  at  the  time  of  their 
being  assigned  to  complainant,  in  pursuance  of  an  arrangement  with 
defendant,  and  as  a  compensation  for  receiving  payment  of  the  debt 
without  notice,  and  contrary  to  a  previous  understanding  between  the 
parties. 

Held,  that  this  did  not  affect  the  validity  of  the  mortgages  in  the  hands 
of  the  assignee.  When  the  security  is  valid  in  its  inception,  no  subse- 
quent taking,  or  contract  to  take  illegal  interest  will  invalidate  it.    ib. 

7.  The  only  efiect  of  the  payment  of  interest  on  the  bond  to  a  period 
later  than  the  date  of  the  assignment,  if  the  payment  be  endorsed  on 
the  bond,  or  be  made  with  the  knowledge  of  the  assignee,  would  be  to 
diminish  by  the  amount  overpaid  the  interest  which  the  assignee- 
would  be  entitled  to  recover.  ib. 

8.  In  the  construction  of  the  statute  against  usury,  courts  have  held 
with  undeviating  uniformity,  that  when  the  real  transaction  was  a 
loan  no  shift  could  evade  the  statute.  No  matter  under  what  guise 
the  loan  was  concealed,  whether  by  sale  of  goods,  transfer  of  stock, 
taking  bond  for  larger  amount  than  loaned,  passing  off  depreciated 
paper,  or  by  any  other  expedient,  the  court  will  strip  off  the  guise,  and 
ascertain  the  true  nature  of  the  transaction.     Campion  v.  KUle,      220 

9.  ,When  usury  is  relied  on  as  a  defence  to  a  mortgage,  it  is  not  enougli 

that  the  relation  of  the  witnesses  to  each  other  and  the  circumstance 
sworn  to  by  them  render  it  highly  probable  that  the  transaction  was 
usurious ;  the  usury  must  be  proved,  not  left  to  conjecture.  New  Jer- 
sey Patent  Tanning  Oo.  v.  Turner^  32(> 

10.  Kor  will  it  avail  the  defendant  that  the  case  proved  makes  out  usury, 
if  it  is  not  the  case  made  by  the  answer.  The  corrupt  agreement  must 
be  distinctly  set  out  and  proved  as  alleged.  ib. 

11.  The  same  rule  prevails  at  law,  except  in  the  action  of  assumpsit.  In 
all  other  forms  of  action  the  usury  must  be  specially  pleaded  and 
proved  as  alleged.  ib. 

12.  The  general  allegation  at  the  close  of  the  answer,  that  the  contract  is 
usurious,  does  not  enlarge  or  qualify  the  facts  specifically  stated  and 
set  forth  as  constituting  tne  usury.  ib. 

13.  When  usury  is  relied  on  as  a  defence  to  a  mortgage,  in  the  absence  of 
any  specific  allegation  and  of  any  statement  of  ttie  place  where  the 
contract  alleged  to  be  usurious  was  made,  it  will  be  intended  that  the 
defence  made  by  the  answer  is  that  the  contract  is  in  violation  of  th(^ 
statutes  of  this  state,  and  to  that  defence  the  evidence  will  be  limited. 
Andrews  v.  Torrey,  355 

14.  It  is  the  well  settled  doctrine  of  the  court,  that  if  the  defence  relied 
on  is  that  the  contract  is  usurious  under  the  laws  of  any  other  state  in 
which  the  contract  may  have  been  made,  it  must  be  so  averred  in  the 
pleading.  ib. 

See  Pleadiso,  15  to  19. 
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VENDOR. 
6ee  LiEH,  1  to  4. 

VESTED  REMAINDER. 
See  Will,  63  to  58. 

WAIVER. 
See  Li£V,  1  to  4. 

WATERCOURSE. 
See  IvjuNCTioN,  11  to  21. 

WILL. 

1.  A  limitation  over  of  personal  oroperty  after  a  gift  for  life,  or  contin- 
gent on  the  death  of  the  first  legatee  without  issue,  is  good.  Acktr- 
man's  admW  v.  Vreeland%  acV,  23 

2.  Any  limitation  over  of  personal  property,  which  by  possibility  may 
continue  longer  than  for  a  life  or  lives  in  being,  and  twenty-one  years 
after,  is  invalid.  ib. 

3.  When  there  is  a  limitation  over  to  take  effect  in  either  of  two  events, 
one  of  which  is  too  remote,  and  the  other  not,  if  the  latter  happen, 
the  limitation  will  take  effect.  ib. 

4.  It  seems  that  when  chattels  or  personal  property  are  specifically  be- 
queathed for  life,  with  remainder  over  on  the  death  of  tne  legatee,  the 
bequest  is  absolute  as  to  so  much  of  the  property  as  must  be  con- 
sumed by  the  use,  and  the  remainder  over  does  not  take  effect  as  to 
such  goods.  If,  however,  chattels  or  personal  property  of  any  de- 
scription be  not  given  specifically,  but  generally  as  goods  and  chattels, 
or  as  a  residue  of  personal  estate,  they  must  be  converted  into  money, 
the  interest  only  employed  by  the  tenant  for  life,  and  the  principal 
reserved  for  the  remainderman.  ib. 

5.  W.  II.,  the  elder,  devised  to  his  son,  W.  H.,  certain  real  estate  during 
his  natural  life,  and  provided  that  "  at  the  decease  of  my  son  W.,  i 
will  tliat  his  said  part  of  my  landed  property  be  given  to  his  surviv- 
ing children  according  to  law.*'  The  will  was  made  in  1809.  Testa- 
tor died  in  1812,  andf  the  devisee  for  life,  W.  H.  the  younger,  died  in 
1860,  leaving  a  son  and  a  daughter  surviving  him. 

Hdd  that  the  surviving  children  of  W.  H.  the  younger  took  the  es- 
tate in  equal  proportions,  as  the  law  stood  at  the  death  of  W.  H.  the 
younger,  and  not  according  to  the  law  in  force  at  the  execution  of  the 
will,  or  at  the  death  of  the  testator,  which  would  have  given  two 
shares  to  the  son  and  one  to  the  daughter,  Vantilburgh  v.  HoUim- 
hr,ad,  32 

Ck  Whether  the  estate  is  to  be  divided  according  to  the  law,  as  it  existed 
at  the  death  of  the  testator,  or  at  the  death  of  the  devisee  for  life,  de- 
pends upon  the  question  whether  the  estate  of  the  devisees  in  remain- 
der is  vested  or  contingent.  If  their  estates  vested  at  the  death  of  the 
testator  no  subsequent  change  of  the  law  could  alter  them.  If  they 
remained  contingent  until  the  death  of  the  devisee  for  life,  the  law  as 
It  tlien  stood  must  regulate  the  decision.  ib. 

7.  The  rule  is,  that  when  an  interest  is  given  to  one  for  life,  and  after  his 
(i(^ath  to  his  surviving  children,  those  only  can  take  who  are  alive  at 
the  time  the  distribution  takes  place,  and  the  estate  is  therefore  con- 
tingent, ib. 

8.  A  testator  by  his  will  devised  as  follows :  "  I  give  unto  my  wife  Ehz- 
abeth  the  use  of  that  part  of  my  house  which  I  now  occupy,  during 
her  widowhood  ....  a.nd  her  fall  and  comfortable  svf^ort  dm- 
ing  her  widowhood,  to  be  provided  by  my  son  Isaac,,  as  my  executor 
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shall  direct." — "  I  give  tinto  my  son  Isaac  ....  that  part  of 
the  fiarm  between  the  main  road  in  front  of  my  honse  and  the  line  of 
my  son-in-law  N.  H.,  and  that  part  of  the  mountain  lot  which  is  not 
enclosed,  subject  to  the  payment  of  my  debit  and  the  support  of  my 
vnfey  Isaac,  the  son,  took  the  farm  devised  to  him  after  the  testa- 
tor's death,  and  the  widow  occupied  the  part  of  the  house  devised  to 
her,  and  was  supported  by  Isaac  on  the  tarm  until  his  death.  After 
the  death  of  Isaac,  the  widow  left  the  farm,  and  went  to  live  with  an- 
other son,  who  was  the  executor  named  in  the  will.  On  a  bill  filed  by 
her  in  this  court  against  the  executors  of  Isaac  to  enforce  the  provi- 
sion made  in  her  favor  by  the  will  of  the  testator  against  the  real 
estate  devised  to  her  son  Isaac,  it  was  held  that  the  executors  of 
Isaac  could  not  set  up  as  a  defence  to  the  claim  of  the  widow,  that  Isaac 
had,  in  his  father's  lifetime,  worked  for  him  for  several  years  after  he 
was  of  age,  without  compensation  except  by  the  devise  of  the  land, 
and  that  by  reason  thereof  the  land  cannot  m  equity  be  charged  with 
the  support  of  the  widow,  to  an  amount  beyond  the  value  of  her 
dower.     Van  Duyne  v.  Van  Duyne,  49 

9.  The  rule  is  well  settled,  that  a  man  shall  not  take  any  beneficial  in- 
terest under  a  will,  and  at  the  same  time  set  up  any  right  or  claim  of 
his  own,  if  otherwise  legal  and  well  founded,  which  shall  defeat  or  in 
anv  way  prevent  the  full  effect  and  operation  of  any  part  of  the 
will.  ib. 

10.  That  the  widow  did  not  forfeit  her  right  to  the  support  by  abandoning 
the  farm  and  residing  elsewhere.  Her  support  was  an  absolute  charge 
upon  the  land  devised  to  her  son,  without  condition  or  reptriction,  and 
she  is  entitled  to  it  whether  she  reside  on  the  farm  or  elsewhere.  In 
making  provision  for  her  support,  the  court  will  have  regard  to  all 
the  provisions  of  the  will,  and  will  make  such  allowance  as,  under  the 
circumstances,  is  reasonable  and  just.  ib. 

11.  That  if  the  widow  had  left  the  farm,  or  had  been  removed  therefrom 
by  the  executors  without  justifiable  cause,  the  principle  adopted  by 
this  court  in  Schanek  v.  Arrowsmith,  1  Stockton,  330,  that  the  land 
was  to  be  charged  only  with  such  reasonable  sum  as  would  have  sup- 
ported the  widow  if  occupying  the  dwelling  designated  and  provided 
for  her,  might  properly  be  applied  to  this  case.  ib. 

12.  That  the  circumstances  of  this  case  rendered  the  removal  of  the  widow 
from  the  homestead  after  the  death  of  her  son  Isaac  justifiable  and 
proper.  ib. 

13.  The  amount  of  the  annual  allowance  for  the  widow's  support  was 
fixed  by  the  Chancellor  from  the  evidence  taken  in  the  cause,  unless  a 
reference  should  be  insisted  on  by  either  of  the  parties ;  and  it  was 
held  to  be  right,  that  the  complainant,  receiving  this  allowance,  should 
release  all  her  title  to  the  property,  as  a  residence  under  the  will.    ib. 

14.  Where  a  testator,  by  his  will,  gave  and  directed  as  loUows :  *'  I  give 
and  bequeath  to  my  wife  Catnarine  $2000,  and  also  give  to  her  the 
yearly  interest  arising  from  outstanding  bonds  for  her  support  during 
ner  natural  life." 

••  I  give  and  bequeath  to  my  sister,  Jane  Horton,  widow  of  Z.  II.,  of 

North  Carolina,  5^1000,  if  she  be  living;  if  not  living,  I  give  the  said 

$1000  to  her  grandson,  Lorenzo  D.  Poteet." 

And  after  several  pecuniary  bequests,  the  testator  further  devised  as 

follows : 

••  I  order  and  direct  my  executors  to  sell  and  dispose  of  my  lands,  and 

five  deeds  for  the  same,  as  I  might  do  if  living,  and  also  to  sell  my 
ousehold  furniture,  except  such  articles  as  my  wife  may  think  proper 
to  keep." 

**  I  give  the  residue  of  my  estate  to  the  before  named  legatees,  to  be  di- 
vided share  and  share  alike,  in  addition  to  what  I  have  ^iven  them, 
after  deducting  debts  (if  any)  and  costs  in  carrying  this  will  through 
its  proper  course." 
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*'  I  do  farther  order  and  direct  the  aforetaid  legatees  to  be  paid  as  soon 

after  the  decease  of  my  wife  as  coDveniently  may  be,  and  not  before, 

without  her  special  leave  and  consent." 

On  a  bill  filea  by  the  executors  asking  the  direction  of  the  court  as  to 

the  true  construction  of  the  will,  it  was  held — 

That  the  testator's  wife  did  not  take  an  estate  for  life  in  the  real 

estate  and  in  all  the  personal  estate  by  implication  of  law.    When 

implications  are  allowed,  they  must  be  such  as  are  necessary  (or  at 

least  hiehly  probable),  and  not  merely  possible  implications.  J/cCbury'i 

ex'r  V.  Leek,  70 

15.  In  construing  a  will,  conjecture  must  not  be  taken  for  implication. 
Necessary  implication  means  so  strong;  a  probability  of  intention  that 
an  intention  contrary  to  that  which  is  imputed  to  the  testator  cannot 
be  supposed.  The  whole  will,  taken  together,  must  produce  the  convic- 
tion tnat  the  testator's  intention  was  to  create  the  estate  raised  by  im* 
plication.  ib. 

16.  The  fact  that  the  other  legacies  are  not  payable  until  after  the  death 
of  the  wife,  without  her  consent,  or  that  her  legacy  is  not  given  in 
lieu  of  dower,  are  not  sufficient  to  create  an  estate  by  implication,  ib. 

17.  The  gift  to  the  wife  by  implication,  of  such  articles  of  household  fur- 
niture as  she  may  think  proper  to  keep,  is  an  absolute  gift  of  the  pro- 
perty, ib. 

18.  The  wife  takes  no  interest  in  the  residue.  ib. 

19.  The  legacy  to  Jane  Horton  vested  in  the  legatee  upon  the  death  of  the 
testator.  The  gift  over  is  only  upon  the  contingency  of  the  lapsing 
of  the  legacy  by  the  death  of  the  first  taker  in  testator's  lifetime. 
When  there  is  nothing  in  the  instrument  indicating  a  contrary  intent, 
the  will  is  construed  as  speaking  at  the  death  of  the  testator.  Jane 
Horton,  having  survived  tne  testator,  took  the  gift  absolutely.         ib. 

20.  The  heirs-at-law  took  no  beneficial  interest  in  the  real  estate.  ib. 

21.  The  executors  were  entitled  to  a  reasonable  time,  in  the  exercise  of 
their  discretion,  for  making  sale  of  the  land,  after  which  they  should 
account  to  the  estate  for  interest  on  two-thirds  of  the  proceeds  of  the 
estate.  Under  the  circumstances  of  this  case  one  year  was  held  to  be 
a  reasonable  time  to  be  allowed  to  the  executors  to  make  sale  of  the 
land.  ib. 

22.  A  testator,  by  his  will,  devises  a  moiety  of  the  residue  of  his  real  es- 
tate to  his  daughter  for  her  life,  then  to  her  husband  for  his  life,  and 
after  his  death  to  his  children  by  the  said  daughter,  with  a  direction 
that  when  the  land  should  belong  to  his  grandchildren,  the  surviving 
executor  might  make  sale  of  said  real  estate  in  order  to  make  an 
equal  division  of  the  proceeds  among  said  grandchildren,  unless  they 
could  all  agree  upon  a  division  of  their  parents'  share. 

Held,  that  the  exercise  of  the  power  ot  sale  thus  conferred  upon  the 
executors  is  contingent  upon  the  inability  of  the  devisees  to  agree 
upon  a  division.     Jlowell  v.  Sebring,  84 

23.  iSie  inability  majr  be  legal  as  well  as  voluntary,  and  when  at  the  time 
of  the  exercise  ol  the  power  some  of  the  devisees  were  infants,  there 
was  no  necessity  for  an  attempt  at  an  agreement  among  the  devisees 
as  a  prerequisite  to  the  exercise  of  the  power  by  the  executors.        ib. 

24.  The  power  to  sell  conferred  by  the  will  upon  the  executors  is  by  stat- 
ute conferred  upon  the  administrator  cum  testamento  annexo,  ib. 

25.  Personal  estate  is  the  primary  fund  out  of  which  legacies  are  payable. 
The  real  estate  is  not  charged  with  the  payment  of  legacies  unless  the 
testator  intended  it  should  be,  and  that  intention  must  be  either  ex- 
pressly declared  or  fairly  and  satisfactorily  inferred  from  the  language 
and  dispositions  of  the  will.     Leigh  v.  Savidge,  124 

26.  When  the  only  expression  in  a  will  which  tends  to  manifest  an  inten- 
tion that  the  real  estate  should  either  be  charged  with  or  sold  for  the 
payment  of  legacies  is  the  following  clause,  occurring  immediately 
after  the  appointment  of  the  executors,  viz.  "  invcBting  ihem  witk  ail 
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power  necetaary  to  execute  that  ample  trutt"  such  expression  is  not  suf- 
ficient, standing  alone,  to  charge  legacies  upon  real  estate.  ib. 

27.  Parol  evidence  of  the  declarations  of  a  testator,  at  the  time  of 
making  his  will,  as  to  his  meaning  and  intention,  or  of  the  instruc- 
tions given  to  the  scrivener  who  drew  the  will,  or  of  the  scrivener's 
understanding  of  those  instructions,  is  clearly  incompetent.  Parol 
cotemporaneous  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  any  valid  written  instrument.  The  rule  ap[)lies  to  all  writ- 
ten contracts,  whether  required  by  the  statute  ot  frauds  to  be  in 
writinj;  or  not.  Such  evioence  is  only  admissible  for  the  purpose  of 
removing  or  explaining  a  latent  ambiguity.  ib, 

28.  In  regard  to  wills  the  rule  is  inflexible,  that  parol  evidence  of  the 
testator's  intention  is  inadmissible,  not  only  because  the  written  in- 
strument, which  he  has  made  the  depository  of  his  meaning,  is  the 
best  evidence  of  his  intention,  but  also  because  wills  are  required  by 
the  statute  of  frauds  to  be  in  writing,  attested  by  subscribing  wit- 
nesses, ib. 

29.  It  is  well  settled  in  this  court  that  parol  evidence  is  admissible  as  to 
the  amount  and  nature  of  the  testator's  estate,  or  other  extrinsic  cir- 
cumstances, in  order  to  ascertain  the  testator's  intention  to  charge  leg- 
acies upon  real  estate  or  to  exonerate  the  personalty,  although  the 
decidea  weight  of  the  English  authorities  would  seem  to  be  against 
the  admissibility  of  such  evidence.  ib. 

30.  In  order  to  discover  the  intention  of  the  testator,  the  court  may  put 
themselves  in  the  place  of  the  party,  and  then  see  how  the  terms  of 
the  instrument  affecta  the  property  or  subject  matter.  With  this  view 
evidence  is  admissible  of  all  the  circumstances  surrounding  the  author 
of  the  instrument.  ib, 

31.  Proof  of  the  fact,  that  at  the  time  of  making  the  will  testator's  per- 
sonal estate  was  entirly  inadequate  to  satisfy  the  legacies  bequeatned 
by  the  will ;  that  the  legacies  e<|ualled  the  combined  value  of  the  per- 
sonal and  real  estate  not  otherwise  disposed  of;  and  that  unless  the 
real  estate  can  be  applied  to  the  payment  of  the  legacies  the  testator 
would  be  intestate  as  to  the  bulk  of  his  estate,  although  creating  a 
strong  impression  that  the  testator  intended  to  charge  the  legacies 
upon  the  real  estate,  yet  standing  alone,  are  not  sufficient,  as  against 
heirs,  to  subject  the  land  to  the  payment  of  the  legacies.  ib. 

32.  Heirs  have  always  been  looked  upon  with  favor  by  courts  of  justice, 
and  the  rule  is  well  settled  that  plain  words  are  required  to  disinherit 
them,  and  equally  plain  words  are  necessaiy  to  charge  the  estate  of  an 
heir,  for  a  charge  is  pro  tanin  a  disinherison  of  the  heir.  ib. 

33.  When,  however,  the  testator  had  no  inheritable  blood,  left  no  lineal 
descendants,  nor  could  by  legal  possibility  have  any  heir  to  whom  the 
estate  could  descend  in  case  ot  intestacy,  but  it  must  escheat  to  the 
state,  in  such  case  the  legal  presumption  in  favor  of  the  heir  cannot 
exist  to  influence  the  construction,  and  the  only  question  is  whether 
the  testator  intended  that  the  legacies  given  should  fail,  and  the  land 
escheat  to  the  state,  or  whether  the  real  estate  should  be  applied  to 
carry  into  effect  the  trust  which  he  had  created.  ib. 

34.  Held,  that  the  legacies  in  this  case  were  intended  to  be  a  charge  on  so 
much  of  the  land  as  was  not  specifically  devised  by  the  testator. 
When  legacies  are  charged  on  the  land,  and  there  are  specific  and  resi- 
duary devisees,  the  legacies  will  not  be  charged  upon  the  lands  spe- 
cifically devised.  ib. 

35.  The  natural  and  reasonable  presumption  is,  that  when  a  will  is  exe- 
cuted the  testator  designs  to  dispose  of  his  entire  estate,  and  does  not 
intend  to  die  intestate  as  to  any  part  of  his  property.  ib. 

36.  A  testator,  by  his  will,  beaueathed  to  his  four  daughters,  A.  L.,  E.  A., 
L.  v.,  and  M.  V.,  the  residue  of  the  proceeds  of  the  sale  of  certain 
real  estate  and  all  his  rights  and  credits  (after  payment  of  his  debts 
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and  ezpenBes)  to  them  and  their  beire,  share  and  share  alike,  to  be 
paid  as  soon  as  the  estate  coald  conveniently  be  settled. 
He  also  directed  his  executors  to  sell  another  farm  after  the  death  of 
his  son  John,  and  the  proceeds  of  the  sale  he  gave  and  devised  to  his 
four  daughters  and  to  the  children  of  his  son  John,  equally  to  them 
and  their  neirs. 

By  a  subsequent  clause,  he  directed  as  follows :  "  Should  my  daugh- 
ters Lenah  and  Mary,  or  either  of  them,  die  leaving  no  legal  issue,  uie 
share  or  shares  herein  bequeathed  to  her  or  them  (if  not  paid  over  by 
my  executors,  and  if  paid  over  then  aiuihpart  thereof  as  remains  unex- 
pended,) I  cive  and  bequeath  unto  my  surviving  children  and  their 
lieirs  equally  between  them." 

Lenah,  one  of  the  daughters,  having  received  her  share  of  the  funds 
from  her  father's  executors,  died  without  isSue,  leaving  a  part  of  her 
share  unexpended  in  the  hands  of  her  agent. 

On  a  bill  filed  by  the  executors  of  the  testator  to  determine  the  true 
construction  of  the  bequests  to  Lenah,  it  was  held — 
That  the  bef^uest  over  after  the  death  of  Lenah  without  issue  was 
void,  being  inconsistent  with  the  absolute  power  of  disposition  con- 
ferred upon  the  legatee.     Annins  exW  v.  Van  Daren's  admWs,  135 

37.  It  seems  clearly  settled  that  a  right  in  the  legatee  or  devisee  to  dispose 
of  the  estate  given  or  devised  at  his  pleasure,  and  not  a  mere  power 
of  specifying  who  may  take,  amounts  to  an  absolute  gift — and  a  devise 
over  in  such  a  case  is  inoperative.  ib. 

38.  The  power  of  ejtpenditure  conferred  by  the  bequest  in  this  case  is 
equivalent  in  principle  to  an  absolute  power  of  disposition ;  the  un- 
limited power  of  expenditure  involves  the  idea  of  absolute  owner- 
ship, ib. 

39.  The  executors  of  the  testator  were  justified  in  paying  over  the  money 
to  Lenah  without  security,  and  they  would  have  been  justified  in  so 
doing  even  if  the  limitation  over  had  been  declared  valid.  ib. 

40.  This  bill  was  properly  filed  by  the  present  complainants,  who  are  the 
executors  of  the  surviving  executor  of  the  testator,  and  are  therefore 
the  executors  of  the  will  of  testator.  It  was  not  necessary,  however, 
that  the  bill  should  have  been  filed  by  the  complainants ;  it  might 
with  propriety  have  been  filed  by  those  claiming  the  fund  under  the 
limitation  over.  ib. 

41.  "Whenever  the  gift  over  is  valid,  equity  treats  the  gift,  direction,  or 
recommendation  as  creating  a  tnut  in  favor  of  those  to  whom  the  gift 
is  made ;  and  the  cases  in  equity  have  frequently  arisen  upon  bills 
filed  by  the  cestui  qtie  trusts  for  the  recovery  of  the  property.  ib. 

42.  Answers  having  been  filed  in  this  case  by  the  administrator  of  Lenah, 
and  also  by  a  party  claiming  to  be  her  executor  under  an  instrument 
executed  as  a  will  oy  her,  and  alleged  to  have  been  imnrovidently  de- 
stroyed, and  which  the  defendant  asks  to  have  estaolished  by  this 
court  as  the  last  will  of  Lenah,  it  was  held — that  such  a  question 
cannot  be  determined  in  this  suit.  Letters  of  administration  have 
been  duly  granted  on  the  estate  of  Lenah,  and  the  administrator  is 
before  the  court.  For  the  purposes  of  this  suit,  his  title  as  a  iminis- 
trator  must  be  recognised,  if  the  will  is  to  be  established,  it  muj«t  be 
by  a  bill  duly  exhibited  for  that  purpose.  Until  that  is  done,  ihe  title 
of  the  party  claiming  to  be  executor  cannot  be  admitted.  ib. 

43.  As  a  general  rule,  when  executors  come  into  court  to  settle  the  tioe 
construction  of  the  will,  or  for  direction  as  to  their  duty,  they  are  en- 
titled to  costs  out  of  the  estate.  In  this  case  the  complninnnts  have 
no  estate  of  their  testator  in  their  hands,  nor  is  the  fund  in  dispute 
under  the  control  of  the  court,  but  has  been  paid  over  to  the  legatee 
to  whom  it  belonged.  These  costs  cannot  be  charged  upon  that  fund. 
The  bill  dismissed  without  costs  by  either  party  as  a^inst  the  other,  ib. 

44.  J.  T.,  by  his  last  will  and  testament,  gave  and  devised  the  residue  of 
his  estate,  real  and  personal,  to  his  step-daughter,  M.  H.,  during  her 
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life,  and  after  her  decease  to  her  children,  to  be  divided  equally  among 

them.    M.  H.,  at  her  death,  left  snrviving  her  nine  children,  two  of 

whom  were  illegitimate,  and  five  grandchildren,  diildren  of  a  deceased 

daughter. 

On  a  bill  filed  for  partition  of  the  real  estate  after  the  death  of  M.  H. 

it  was  held^- 

That  by  the  terms  of  the  residuary  devise,  standing  alone,  it  is  clear 

that  the  illegitimate  children  of  M.  H.  can  take  no  interest.  Heater  v. 

Van  Auken,  159 

45.  Under  a  devise  or  bequest  to  "  children,"  as  a  class,  natural  children 
are  not  included,  unless  the  testator's  intention  to  include  them  is 
manifest,  either  by  express  designation  or  necessary  implication,      ib. 

46.  Illegitimate  children  may  take  under  the  general  description  of  chil- 
dren, but  it  must  appear  unequivocally,  from  other  parts  of  the  will, 
that  such  was  the  testator's  intention.  ib. 

47.  The  natural  and  legal  import  of  the  term  children  is  legitimate  chil- 
dren ;  to  overcome  this  presumption,  and  to  extend  or  alter  the  le^al 
import  of  the  term,  the  testator's  intention  must  be  manifest.  ib. 

48.  The  fact  that  the  will  made  other  provision  for  the  illegitimate  chil- 
dren, in  which  they  are  described  as  sons  of  M.  H.,  would  have  raised 
a  strong  presumption  that  the  testator  intended  to  include  them  under 
the  general  description  of  children,  if  M.  IL,  at  the  time  of  making  the. 
will,  had  been  unmarried  and  without  legitimate  children,  otherwise 
when  at  the  date  of  the  will  she  had  lawful  children  who  fully  an- 
swered the  description  given  to  them  in  the  will.  In  such  case  the 
mere  fact  that  the  testator  has  recognised  the  illegitimate  offspring  as  a 
son  or  child  will  not  entitle  him  to  take  under  a  devise  to  children,  ib. 

49.  In  this  case  the  other  provision  made  by  testator  for  the  illegitimate 
children,  so  far  from  raising  a  necessary  implication  that  the  testator 
intended  by  the  term  children  to  include  illegitimate  children,  affords 
a  strong  presumption  of  a  contrary  intention.  ib. 

50.  Extraneous  evidence  that  the  illegitimate  children  resided  in  and 
formed  members  of  testator's  family  is  competent  to  show  that  they 
were  recognised  as  the  reputed  chilaren  of  M.  U.,  but  not  to  affect  the 
construction  of  the  will.  The  implication  must  appear  on  the  face  of 
the  will  itself.  ib. 

51.  The  five  grandchildren  of  M.  H.  were  the  children  of  H.  C,  who  was 
born  after  the  death  of  testator,  and  died  prior  to  the  death  of  her 
mother.  Meld  that  these  grandchildren  are  entitled  to  a  share  of  the 
estate.  ib. 

52.  When  an  estate  for  life  is  carved  out  of  the  fee  with  a  gift  over  to  the 
children  of  the  person  taking  the  life  estate,  such  gift  will  embrace  not 
only  the  objects  living  at  the  death  of  testator,  but  all  such  as  may 
subseouently  come  into  existence  during  the  life  of  the  tenant  for  life. 
The  cnildren,  if  any  are  living  at  the  death  of  the  testator,  take  an 
immediate  vested  interest,  subject  to  be  divested  pro  tanto  upon  the 
birth  of  other  children ;  and  upon  the  death  of  any  of  the  children 
during  the  life  of.  the  tenant  for  life  their  shares  descend  to  their  heirs- 
at-law.  ib. 

53.  A  testator  directed  his  executor  to  invest  and  keep  invested  the  sum 
of  $5000,  and  to  pay  the  interest  arising  therefrom  to  M.  V.  D.  G.  dur- 
ing her  life;  and  if  the  said  M.  V.  D.  G.  should  die  leaving  a  child  or 
children  lawfully  begotten,  then  to  pay  the  principal  sum  to  such  child 
or  children,  share  and  share  alike ;  and  if  no  child  should  be  living  of 
the  said  M.,  but  grandchildren,  then  to  pay  over  the  said  sum  to  such 
grandchildren  equally ;  but  if  the  said  M.  V.  D.  O.  should  die  leaving 
no  child  or  grandchildren  latbjully  begotten^  then  I  direct  my  executor  to 
pay  over  the  said  sum  to  James  V.  Vanderpool,  William  Vanderpool,  and 
Maria  Van  Dyke,  and  their  heirs  and  assigns,  share  and  share  alike. 
James  V.  Vanderpool  and  William  Vanderpool  died  in  the  lifetime  of 
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M.  V.  D.  G.,  and  she  afterwardB  died  leaving  no  children  or  grand- 
children. 

Held  that  James  V.  Vanderpool  and  William  Vanderpool  took  a 
vested  interest  in  the  fand,  ana  that  their  representatives  are  entitled 
to  claim  their  respective  portions  thereof.  Van  Dykct  admr  v.  Van^ 
dtrpooti  admr^  199 

54.  The  fact  that  the  enjovment  is  uncertain  never  interferes  with  the 
vesting  of  an  estate.  When  the  contingency  is  not  in  the  person,  hnt 
in  the  event  or  in  the  time  of  enjoyment,  the  interest  is  vested.       ib. 

55.  It  is  the  nresent  capacity  of  taking  effect  in  possession,  if  the  posses- 
sion should  ever  become  vacant,  not  the  certainty  that  it  ever  will  be- 
come vacant  while  the  remainder  continues,  which  distinguishes  a 
vested  from  a  contingent  remainder.  In  the  former,  the  enjoym^ 
only  is  uncertain,  in  tne  latter,  the  right  to  that  enjoyment.  ib. 

56.  A  legacy  given  at  or  after  any  future  specified  period  or  event  is  not 
vested,  and  the  legatee's  right  to  it  depends  upon  his  being  alive  at  the 
time  fixed  for  its  enjoyment.  ib. 

57.  The  rule,  however,  is 'subject  to  exception,  and  when  there  is  no  other 
gift  than  in  the  direction  to  pay  or  distribute  in  futuro ;  yet  if  such 
payment  or  distribution  appear  to  be  postponed  for  the  convenience  of 
the  fund  or  property  (as  where  the  future  gift  is  only  postponed  to  let 
in  some  other  interest),  the  vesting  will  not  be  deferred  till  the  period 
in  question.  ib. 

58.  The  general  policy  of  the  law  and  the  rules  of  interpretation  require 
that  legacies  in  all  cases,  unless  clearly  inconsistent  with  the  intention 
of  the  testator,  should  be  held  to  be  vested  rather  than  contingent,  ib. 

59.  A  testator,  by  a  codicil  to  his  will,  provided  that  the  share  of  his 
estate  given  by  his  will  to  his  son  Charles  should  go  to  his  executors 
in  trust  *'  for  the  benefit  of  such  child  or  children  as  my  son  Charles 
now  has  or  hereafter  he  may  have,  said  executors  paying  such  portion 
as  will  be  coming  to  the  child  or  children  of  Charles  equally  to  them 
as  they  arrive  at  the  age  of  twenty-one  years  respectively,  and  until 
80  paid  giving  them  the  benefit  of  the  income  thereof."  On  a  bill. 
filed  by  testator'p  son  Charles  in  behalf  of  his  two  minor  children,  to 
settle  the  construction  of  the  will,  and  claiming  that  the  two  children 
then  in  e**e  were  entitled  to  the  whole  income  of  the  legacy,  it  was 
hdd  that  the  benefit  of  the  income  of  the  legacy  must  enure  to  the 
children  of  Charles  now  in  being:  should  they  die  before  they  are 
twenty-one,  or  should  other  children  be  born,  corresDonding  changes 
will  be  made  in  the  apportionment  of  the  income.  Morrison  v.  ^Ior- 
rison's  cjV,  330 

60.  When  a  testator  devised  to  his  son  J.  and  to  his  daughter  H.,  equally 
"to  them,  their  heirs  and  assigns  for  ever,  hoping  and  believing  they 
will  do  justice  hereafter  to  my  grandson,  iiiram  ^'an  Duyne,  to  the 
amount  of  one  half  of  the  said  homestead  farm,"  held  that'no  trust  is 
created  by  such  a  devise  in  favor  of  the  grandson.  Van  Duync  v.  Van 
Duyne,  397 

61.  In  the  construction  of  wills,  terms  often  acquire  a  technical  meaning, 
independent  of  their  natural  and  ordinary  signification,  which  it  is 
incumbent  upon  courts  to  adopt  and  apply.  ib. 

62.  There  is  an  obvious  distinction,  not  clearly  recognised  in  the  books, 
between  the  creati&n  of  a  trust  and  the  regulation  of  a  subsisting  trust 
or  the  disposal  of  the  trust  fund.  Precatory  words  addressed  to  an 
executor  or  trustee  touching  the  management  or  disposition  of  the 
trust  fund  would  be  imperative,  when  the  same  words  annexed  to  a 
devise  or  bequest,  in  terms  importing  an  absolute  gift,  would  not  be  so 
considered.  ib. 

63.  The  real  question  in  these  cases  always  is,  whether  the  wish,  or  desire, 
or  recommendation  that  is  expressed  by  the  testator  is  meant  to  ^ov- 
em  the  conduct  of  the  party  to  whom  it  is  addressed,  or  whether  it  is 
merely  an  indication  of  that  which  he  thinks  would  be  a  reasonable 
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exercise  of  the'  discretion  of  the  party,  leaving  it,  however,  to  the 
party  to  exercise  his  own  discretion.  ib. 

64.  The  earlier  English  authorities,  adopting  the  principles  of  the  Roman 
law,  establish  the  rule,  that  words  expressing  nope,  wish,  expectation, 
confidence,  or  recommendation  will  create  a  trust  as  against  a  devisee 
or  legatee.  ib. 

65.  The  current  of  authorities  of  late  years  has  been  against  converting 
the  legatee  into  a  trustee.  A  strong  disposition  has  been  manifested 
by  the  courts  to  limit  rather  than  extend  the  doctrine  of  raising  trusts 
upon  words  of  recommendation.  ib. 

66.  Tlie  English  and  some  American  authorities  on  this  question  consid- 
ered, ib. 

67.  In  the  absence  of  any  adjudicated  case  or  settled  rule  of  construction 
in  this  state,  the  court  will  adopt  such  rule  of  construction  as  seems 
best  calculated  to  effectuate  the  intention  of  the  testator.  ib. 

See  Costs,  6  to  15 ;  Exeoutobs  and  Administbators,  9 ;  Mobtgage,  58, 59.       L£ 

WITNESS. 
See  Evidence. 

WRIT  OF  ASSISTANCE. 
See  MoBTGAGE,  1,  2,  3. 
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